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REPORTS  OF  CASES 

ABGUKD  AND  DXTTEBlilNED 
IK  THE 

STJEEOGATE^S    COURT 

OT    THE 

COUNTY  OF  NEW-YORK. 


Bxrou  ALEXANDER  W.  BRADFORD,  Subbooatb. 


Clatton  w.  Wabdell. 

In  the  fnaUer  of  the  JSatate  of  Gbobge  G.  Messebye, 

deceased. 

In  the  matter  of  the  Estate  of  Geobgb  Sutton,  deceased. 

In  a  qoestion  of  legiiimaoy,  it  vm  adjadged  by  the  Snirogate,  that  0.  A. 
was  *'  not  the  lawful  issue"  of  Q.  M.,  and  "  was  not  entitled  to  any  in- 
terest whatever  in  the  estate  of  the  said  G.  IL,  deceased."  On  appeal, 
the  Supreme  Court  decreed,  "that  the  said  C  A.  is  the  lawful  issue  of 
the  said  O.  M.,  deeeased,  and  that  the  said  decree  of  the  said  Surrogate, 
be,  and  the  same  is  hereby,  in  all  thiogs  reveised ;"  and  "  that  the  said 
Surrogate  resume  and  proceed  with  the  accounting  in  referenee  to  the 
estate  of  the  said  G.  M.,  deceased."  This  decree  was  affirmed  by 
the  Court  of  Appeals.  On  the  resumption  of  the  accounting  before 
the  Surrogate,  an  application  by  the  executors  of  G.  M.,  for  leave  to 
furnish  additional  proofs  on  the  question  of  legitimacy,  was  denied. 

By  the  course  of  procedure  prevailiDg  in  courts  proceeding  according  to  the 
practice  and  rules  of  the  civil  law,  the  effect  of  an  appeal  is  to  transfer 
the  entire  case,  not  merely  for  rm^w,  but  also,  if  deemed  proper,  for 
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iriai ;  and  it  is  eompetent  for  the  appellate  court  to  hear  further  testi- 
mony on  the  old,  or  on  new  allegations. 

The  appellate  oonrt  may  not  only  affirm  or  reverse  the  judgment  below, 
but  may  modify  it^  or  make  an  entirely  new  decree  in  accordance  with 
its  own  views  of  justice;  an,d  in  such  case  its  adjudication  is  conclusive, 
and  the  Surrogate  has  no  authority  to  hear  further  proofs  on  the  point 
so  determined. 

An  executor  duly  served  with  the  original  citation  and  neglecting  to  ap- 
pear, though  not  made  party  to  the  appeal,  has  no  right»  on  the  cause 
being  remitted,  to  litigate  the  question  contested  by  his  co-executors 
before  the  Surrogate,  and  determined  by  the  court  above  on  appeal 

Executors  having  made  partial  distribution,  after  notice  of  a  claim  on  the 
establishment  of  which  the  estate  becomes  insufficient  to  pay  all  the 
debts  of  the  deceased,  must  nevertheless  respond  to  the  creditors  to 

,       the  fuU  extent  of  all  the  assets. 

I(  on  taking  the  inventory,  the  property  directed  by  statute  to  be  set  apart 
for  minor  children,  was  not  so  apportionedp  the  error  may  be  corrected 
on  the  accounting. 

The  advertisement  for  claims  protects  the  executor,  in  case  of  distribution 
after  the  advertisement  has  expired. 

Harris  Wilson,  for  Petiiiotur, 

Charles  W.  Sandforo,  for  ExeetUort  ofMeturve, 

ClIARLtt  O'CONOB, 

J.  J.  LATTmo,  for  Executor t  of  Sutton, 

J.  T.  Mills,  Geo.  P.  Nklson,  E  Bt  Willitt, 

Bill  it  Ck>i^  Richard  Busteed,  for  Creditors, 

Thb  Subbooate.  George  G.  Messerve,  deceased,  be- 
queathed to  his  executors  ten  thousand  dollars  in  trust,  to 
invest,  and  pay  the  interest  to  his  son  George  during  life, 
and  on  his  death  ^'  to  pay  and  distribute  the  said  ten 
thousand  dollars  to  and  among  the  lawful  issue  of  his  said 
son  George." 

George  Sutton,  Charles  C.  Dobbs,  and  !N^icholas  Dean, 
were  named  executors ;  they  all  qualified,  but  Sutton  took 
the  principal  charge  of  the  estate. 

Catharine  Ann  Messerve,  by  her  next  friend,  on  the 
17th  of  April,  1839,  filed  her  petition  before  the  Surrogate, 
wherein,  after  setting  out  the  will  of  the  testator,  Messerve, 
and  the  decease  of  his  son  George,  she  claimed  to  be  the 
only  child  and  lawful  issue  of  George,  by  his  marriage  with 
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Sarah  Maria  Youngs,  and  prayed  for  an  account  and  pay- 
ment of  the  legacy  of  ten  thousand  dollars.    A  citation  was 
issned  on  this  petition,  and  on  its  return  the  parties  ap- 
peared, but  after  several  adjournments   no  further   pro- 
ceedings appear  to  have  been  had.    On  the  24th  Dec,  1841, 
the  matter  was  revived,  and  an  order  was  made  requiring 
the  executors  to  accoimt  on  the  2d  of  February  then  next 
This  order  was  personally  served  on  all  the  executors.  There 
is  nothing  to  shew  that  Mr.  Dobbs,  one  of  the  executors, 
ever  appeared  in  person,  on  the  return  of  this  order,  or  sub- 
sequently.   I  have  carefully  examined  the  original  minutes 
of  the  proceedings ;  and  although  witnesses  are  described 
as  ^^  produced,  sworn  and  examined  on  the  part  of  the  ex- 
ecutors," and  "  the  counsel  for  the  executors"  is  spoken  of, 
yet  in  the  decree,  which  was  drafted  by  Mr.  Sandford,  that 
gentleman  is  described  as  counsel  for  Sutton  and  Dean, 
"surviving  executors."     It  thus  seems  that,  from  some 
cause  or  other,  perhaps  from  the  non-appearance  of  the  ex- 
ecutor Dobbs  on  the  return  of  the  citation,  the  idea  arose 
that  he  was  deceased.    That  Mr.  Sandford  only  appeared 
for  the  other  executors,  Sutton  and  Dean,  is  evidenced  by 
the  decree  which  he  himself  drafted. 

Sutton  and  Dean,  by  their  counsel,  appear  to  have  de- 
nied the  allegation  of  the  petitioner's  interest,  contending 
that  she  was  not  the  lawful  issue  of  George  Messerve,  de- 
ceased. Upon  this  point  testimony  was  taken  at  various 
intervals  from  February  11  to  July  12 ;  some  six  witnesses 
having  been  examined  on  the  part  of  the  petitioner,  and 
fourteen  on  the  part  of  tlie  executors — all  on  the  single 
subject  of  the  alleged  marriage  and  the  legitimacy  of  the 
petitioner.  On  the  16th  December,  1843,  the  Surrogate 
made  a  decree,  wherein,  after  reciting  the  proceedings  had, 
service  of  the  citation  upon  Sutton  and  Dean,  "  surviving 
executors,"  their  appearance  by  counsel,  and  denial  that 
the  petitioner  was  "  the  lawful  issue  of  the  said  George 
Kesserve,  deceased,"  and  the  hearing  of  the  proo&  of 
the  respective  parties,  it  was  "ordered,  adjudged  and 
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decreed,  that  the  said  Catherine  Ann  Messerve  is  not  the 
lawfiil  issue  of  the  said  George  Messerve,  deceased,  and 
is  not  entitled  to  any  interest  whatsoever  in  the  estate  of  the 
said  Gteorge  G.  Messerve,  deceased ;"  and  it  was  further 
ordered  that  ^^  the  said  petition  be  dismissed."  The  peti- 
tioner appealed  from  this  order  to  the  Chancellor,  and 
under  the  new  Constitution  the  appeal  came  under  the  cog- 
nizance of  the  Supreme  Court.  June  19, 1848,  on  the  pe- 
tition of  Edward  Clayton,  who  had  intermarried  with 
Catharine  Ann  Messerve,  and  the  consent  of  Mr.  Sandford, 
who  appeared  as  counsel  for  l!^icholas  Dean,  the  executor 
of  Messerve,  and  for  Thomas  Wardell  and  William  E. 
Dodge,  executors  of  the  will  of  George  Sutton,  who  had  died 
pending  the  appeal,  it  was  ordered  by  the  Supreme  Court 
that  the  appeal  and  the  proceedings  therein  should  stand 
revived,  and  be  conducted  in  the  name  of  Clayton  and  wife 
against  Dean,  executor  of  Messerve,  and  Wardell  and 
Dodge,  executors  of  Sutton.  The  appeal  was  thereafter 
heard ;  and,  January  29, 1849,  it  was  adjudged  and  decreed 
by  the  Supreme  Court  "  that  the  said  Catharine  Ann  is  the 
lawful  issue  of  the  said  George  Messerve,  deceased,  and 
that  the  said  decree  of  the  said  Surrogate  be,  and  the 
same  is  hereby,  in  all  things  reversed,"  and  "  that  the  said 
Surrogate  resume  and  proceed  with  the  accounting  in 
reference  to  the  estate  of  the  said  George  G.  Messerve,  de- 
ceased, by  the  surviving  executor  of  said  last  will  and 
testament  of  the  said  George  G.  Messerve,  and  by  the  said 
respondents,  Thomas  Wardell  and  William  E.  Dodge,  ex- 
ecutors of  George  Sutton,  deceased,  late  one  of  the  execu- 
tors of  the  last  will  and  testament  of  George  G.  Messerve, 
deceased."  This  decree  was  affirmed  by  the  Court  of 
Appeals.  On  the  return  of  the  case  to  the  Surrogate's 
Court,  it  appearing  that  Dobbs,  one  of  the  executors  of 
Messerve,  was  stiU  living,  he  was  brought  in  by  citation, 
and  the  accounting  was  resumed,  as  directed  by  the  decree 
of  the  Supreme  Court.  The  executors  of  Sutton  being  de- 
sirous of  having  the  accounting,  so  far  as  it  affected  the 
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estate  of  their  testator,  final,  cited  all  the  creditors,  legatees, 
and  next  of  kin  of  Sutton,  to  attend  the  final  settlement  of 
their  accounts.  In  this  way,  both  estates  are  now  fuUj 
represented  before  me. 

An  application  is  now  made  by  the  surviving  executors, 
Dean  and  Dobbs,  to  be  permitted  to  furnish  additional 
proof  of  the  alleged  previous  marriage  between  the  mother 
of  Mrs.  Clayton  and  Richard  I.  Schenck.  Now,  this  was  the 
very  point  urged  before  the  Surrogate,  to  which  all  the 
testimony  adduced  by  the  executors  of  Messerve  was 
directed,  and  upon  which  the  question  of  the  legitimacy  of 
Mre.  Clayton  depends.  After  a  litigation  of  some  ten 
years  or  more,  had  I  the  power  to  hear  additional  evidence 
upon  an  issue  which  has  been  determined  by  the  highest 
appellate  court,  I  do  not  think  it  would  be  in  consonance 
with  the  salutary  rules  that  govern  applications  of  this 
kind,  to  allow  the  parties  what  would,  in  effect,  be  the 
benefit  of  a  new  trial.  There  is  no  allegation  of  surprise, 
or  of  newly  discovered  testimony ;  and  the  evidence  sought 
to  be  introduced  is  merely  cumulative  to  the  precise 
and  only  point  at  issue  in  this  matter  from  the  very 
beginning. 

It  is  insisted,  however,  that  the  executor,  Dobbs,  has  a 
right  to  raise  this  question  of  the  legitimacy  of  Mrs.  Clay- 
ton anew.  I  think  not  It  is  not  sought  to  make  him 
personally  liable ;  he  has  no  personal  interest  at  stake,  and 
is  now  cited  in  only  for  the  purpose  of  proceeding  formally 
in  the  accounting.  If  he  did  not  appear  on  the  return  of 
the  original  citation,  he  is  certainly  precluded  by  his  own 
laches ;  if  he  did  appear,  and  was  represented  in  common 
with  the  other  executors  by  Mr.  Sandford,  the  mistake  of 
supposing  him  dead  was  the  fault  of  his  own  counsel,  who 
drew  the  decree.  He  cannot,  therefore,  now,  in  either 
case,  set  up  that  he  was  not  made  a  party  to  the  appeal 
which  was  taken  from  that  decree.  Besides,  it  is  well 
settled  that  each  executor  has  an  entire  authority  and 
interest  in  regard  to  the  estate  of  the  testator.    The  estate 
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of  Messerve  is  consequently  bound  by  the  result  of  the 
contest  carried  on  by  the  executors,  Sutton  and  Dean ;  and 
I  cannot  but  think  that  it  would  be  gross  injustice  to 
permit  the  identical  question  determined  in  that  contest, 
by  the  Supreme  Court  and  Court  of  Appeals,  to  be  opened 
and  litigated  afresh  by  an  executor  who  was  so  nearly  a 
cypher  in  the  administration  of  the  estate,  that  for  many 
years  he  was  supposed  to  be  dead.  Nor,  unless  the 
executors  have  a  right  to  produce  further  evidence  on 
the  original  issue  made  with  the  petitioner,  have  I  any 
authority  to  hear  it.  The  issue  has  been  tried  and  determ- 
ined. There  is  no  longer  room  for  the  exercise  of  judicial 
discretion.  For  by  the  course  of  procedure  prevailing  in 
courts  proceeding  according  to  the  practice  and  rules  of 
the  civil  law,  the  eflTect  of  the  appeal  is  to  transfer  the 
entire  case  not  merely  for  review,  but  also,  if  deemed 
proper,  for  trial;  and  it  is  competent  for  the  appellate  court 
to  hear  further  testimony  on  the  old  or  on  new  allegations. 
In  causd  appellationis  a  sententid  definitive,  licet  tarn 
appeUanti,  quam  parti  appeUatm,  non  allegata  {coram 
judice  a  quo)  allegare,  et  non  probata  probare.  Oughion, 
Tit.  818,  pi.  1 ;  Caee  vs.  Towle,  8  Paige,  479 ;  8  Eagg, 
265.  note  a  ;  ibid,  365.  So,  likewise,  the  appellate  court 
may  not  only  affirm  or  reverse  the  judgment  below,  but 
may  modify  it  or  make  an  entirely  new  decree,  in  accord- 
ance with  its  own  views  of  the  justice  of  the  case.  {Buma^ 
Hoc.  L.  Titles,  Appeal  and  Practice,  Vol.  l^p.  57,  a;  Vol. 
S,  p.  329.)  In  the  present  instance,  the  court  above, 
instead  of  merely  reversing  the  Surrogate's  decree,  went 
further,  and  adjudicated  the  only  question  of  law  and  of 
fact  involved  in  the  case,  adjudging  "  that  the  said 
Catharine  Ann  is  the  lawful  issue  of  the  said  George 
Messerve."  This  judgment  was  affirmed  by  the  Court  of 
Appeals,  and  the  point  so  determined  is  irrevocably  settled 
so  far  as  the  present  controversy  is  concerned.  {Stafford 
vs.  Bryan,  2  Paige,  45  ;  Lyon  vs.  Dyckman,  6  Paige,  478.) 
The  case  is  remitted  to  me,  with  directions  to  proceed  in 
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the  accounting  of  the  executors,  on  the  basis  of  the  legiti- 
macy of  Mrs.  Clayton  and  the  validity  of  her  claim ;  and  I 
have,  therefore,  nothing  to  do  but  to  settle  the  accounts  on 
that  footing.  I  must,  consequently,  refuse  to  receive  any 
evidence  upon  the  subject  of  the  validity  of  Mrs.  Clayton's 
demand  as  the  issue  of  George  Messerve,  on  the  ground 
that  the  decree  of  the  Supreme  Court  is  conclusive  as  to 
that  question. 

It  appears,  on  the  accounting,  that  the  executors  of 
Sutton  have  made  distribution  of  some  portion  of  his  estate, 
among  his  children  and  legatees,  and  have  also  paid  some 
of  his  debts  in  full.  The  estate  now  turns  out  to  be  insuf- 
ficient for  the  payment  of  all  the  claims  against  it.  Though 
the  executors  have  acted  in  good  faith,  they  are  neverthe- 
less liable  to  the  creditors,  to  the  fall  extent  of  all  the  assets 
of  the  deceased ;  and  these  payments  to  the  legatees  and 
kin  of  the  testator  must  be  disallowed.  It  seems,  however, 
that  at  the  time  of  taking  the  inventory,  the  property 
directed  by  statute  to  be  set  apart  by  the  appraisers,  for 
the  benefit  of  minor  children,  was  not  so  apportioned. 
This  error  may  still  be  corrected,  and  the  value  of  the 
property  may  be  allowed  the  executors,  on  account  of  the 
moneys  advanced  by  them  for  the  support  of  the  minors. 

The  charges  in  the  accounts  for  debts  paid  in  full 
must  also  be  stricken  out,  and  the  executors  allowed  only 
for  the  amount  to  which  such  creditor  whose  debt  has 
been  paid  in  fall  would  be  entitled  rateably  with  the  other 
creditors,  on  the  decree  now  to  be  entered  for  a  final  settle- 
ment of  the  accounts.  The  losses  suffered  by  the  executors 
by  these  overpayments,  could  easily  have  been  avoided  by 
reserving  the  funds  necessary  to  meet  all  claims  of  which 
notice  had  been  received.  The  advertisement  for  claims, 
under  the  statute,  afiTords  sufficient  protection  to  the  exec- 
utor or  administrator,  if  he  pays  or  distributes  after  the 
period  for  the  advertisement  to  run  has  expired.  If  he 
pays  before,  it  is  at  his  own  risk,  and  he  should  suffer,  in 
preference  to  an  innocent  creditor. 
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Bloodgood  vs.  BsiJEir. 
In  the  matter  of  the  Estate  of  Trouab  H.  Smith. 

Tam  will  of  the  testator  stated  that  he  was  desirous  of  making  **  a  general 
disposition  "  of  all  his  estate,  real  and  personal;  dlreeted  in  the  first 
place  "  all  his  jost  debts  to  be  paid ;"  deTised  all  his  real  estate  to  hii 
'*  ezeeutors  **  on  certain  trusts,  and  among  others  in  trust, — ^if  his  per- 
sonal estate  should  be  insufficient^  '*  after  payment  of  his  debts,"  to  paj* 
legacies  amounting  to  $400,000,  to  his  children  and  their  issue, — ^that  his 
executors  "  should  sell  such  part  of  the  real  estate,  as  would  enable 
them  to  make  up  and  provide  the  said  several  sums."  He  gave  all  the 
**  rest*.,  residue  and  remainder  "  of  his  estate  to  his  executors,  and  also 
empowered  them,  **  whenever  they  should  think  it  expedient,'  to  sell 
all  or  any  part  of  his  real  estate,"  provided  that  the  change  of  the 
character  of  the  funds  should  not  change  the  disposition  thereof. 

The  executors  having  sold  the  real  estate,  were  cited  to  account  for  the 
proceeds,  by  a  creditor,  the  personal  estate  being  insufficient  for  the 
payment  of  the  debts.  ITeld^  That  the  Surrogate  had  power  to  call  the 
executors  to  account  for  the  proceeds  of  the  sales^  and  to  compel  distri- 
bution in  the  same  manner  as  if  the  proceeds  had  been  originally  per- 
sonal property. 

The  distinction  as  to  legal  and  equitable  assets,  no  longer  prevails  as  to  the 
proceeds  of  the  sale  of  realty,  but  such  proceeds^  when  the  real  estate  is 
sold  by  order  of  the  Surrogate,  are  distributed  in  the  same  manner  to 
creditors  as  the  personal  estate.  Tlie  only  effective  remedy  provided 
by  statute  for  the  specific  application  of  the  realty  to  the  dischai^e  of 
debtS)  is  vested  in  the  Surrogate's  Court 

Where  the  will  tUreeU  a  conversion  of  the  real  into  personal  estate,  the 
money  arising  from  the  sale  becomes  legal  assets  in  the  hands  of  the 
executor,  for  which  he  is  bound  to  account  before  the  Surrogate.  If 
a  mere  authority  to  sell  is  given  to  the  executor,  he  may  bring  the  pro- 
ceeds into  the  Surrogate's  office  for  distribution,  as  the  proceeds  of  the 
sale  of  real  estate. 

If  the  intention  of  the  testator  to  charge  the  debts  upon  the  real  estate 
can  be  gathered  from  the  will,  and  the  executors  have  a  power  of  sale 
under  which  they  have  acted,  they  may  be  cited  to  account  and  distri- 
bute,—the  intention  to  charge  the  debts  on  the  realty  affecting  the 
power  so  as  to  make  it  an  imperative  power  in  trust,  tantamount  to  a 
peremptoiy  order  to  sell  in  case  of  the  personalty  being  insufficient  to 
pay  the  debts. 

If  the  real  estate  is  ordered  to  be  sold  for  the  payment  of  legaeUi,  the  Snr- 
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rogate  has  power  to  oompel  distribution  at  the  instanoe  of  eredUon  or 
legateea. 
Several  suits  may  proceed  in  the  same  oourt  or  in  eomrts  of  concurrent  jur- 
isdiction, by  plaintifis  seeking  an  accoant  of  executors  and  adminis- 
trators^ and  payment  of  their  respective  claims;  but  when  a  decree  for 
a  general  account  and  distribution  is  made  in  one  suit,  and  the  other 
creditors  are  authorized  to  come  in  under  the  decree  and  obtain  satis- 
faction of  their  demands^  the  other  suits  will  be  stayed.  But  if  pro- 
vision is  not  made  in  the  decree,  for  the  payment  of  the  claims  of  all 
creditors,  or  allowing  them  to  apply  for  payment  under  the  decree,  such 
other  creditors  are  not  barred  from  proceeding  in  their  own  suits  to  a 
final  decree. 


TuGKKE  A  CBAPo,/or  PeiUumer. 
WiLiiAM  ML  EvARXB^ /or  JBxeeutor, 


The  Sttbbogate.  The  testator  commenced  his  will  bj 
fitating  that  he  was  desirous  of  making  "  a  general  dispoei- 
Hon  "  of  all  his  estate,  real  and  personal.  He  then,  in  the 
first  place  directed  ^^aU  his  just  debts  to  hepaid^'^  and  in 
the  next  place  devised  nnto  his  ^^  execators^'^  all  his  real  es- 
tate in  tmstj  to  collect  and  divide  the  rents  among  hisfonr 
children  during  their  respective  lives,  and  on  the  death  of 
the  last  survivor,  to  apportion  and  convey  the  estate  to  and 
among  the  issue  of  his  children,  per  stirpes :  And  upon 
the  further  trusty  that  if  his  personal  estate  should  not  suf- 
fice, "  after  payment  of  his  debts,"  to  pay  legacies  amount- 
ing to  $400,000,  as  subsequently  provided  in  his  wiU  for 
the  benefit  of  his  children  and  their  issue,  then  his  execu- 
tors "  should  seU  such  pan  of  the  said  real  estate  as  ufould 
enable  them  to  make  up  and  provide  the  said  several  sums,^* 

The  testator  also  gave  a  power  to  his  executors,  "  when- 
ever they  sJwvld  think  it  expedient,  to  sell  all  or  any  part 
of  his  real  estate^'*  with  the  restriction  that  no  alteration  or 
change  of  the  funds  from  real  to  personal,  or  from  personal 
to  real,  should  change  the  disposition  thereof,  made  in  his 
wiD.  He  directed  all  the  debts  and  incumbrances  on  his 
real  estate  to  be  paid  out  of  his  personal  estate ;  gave  lega- 
cies of  $80,000  to  each  of  his  four  children,  and  required  the 
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executors  to  invest  $280,000,  and  pay  the  income  to  his  chil- 
dren for  life,  and  on  their  death,  the  principal  to  their  issue. 

The  question  now  presented  is,  whether,  the  executors 
having  sold  the  real  estate,  they  can  be  called  to  account 
in  the  Surrogate's  Court,  on  the  application  of  a  creditor, 
the  personal  estate  being  insufficient  for  the  payment  of 
the  debts. 

Whatever  doubt  may  once  have  existed,  whether  the 
proceeds  of  real  estate  devised  to  executors  in  trust  to  sell 
for  the  payment  of  legacies,  were  legal  or  equitable  assets, 
it  is  now  settled  in  England,  that  they  are  equitable  as- 
sets ;  and,  in  a  case  where  a  devise  of  this  kind  was  made, 
the  property  sold,  and  the  legatee  brought  suit  for  his 
legacy  in  the  Consistorial  Court,  a  prohibition  was  granted 
by  the  Court  of  King's  Bench.  {Barker  vs.  May^  9  JS.  <k 
a  489 ;  Clay  vs.  TTiWw,  \  B,  &  O.  364.) 

But  our  statutes  have  largely  changed  the  mode  of  en- 
forcing the  payment  of  the  debts  of  deceased  persons ;  and 
many  of  the  rules  which  have  prevailed  at  Common  Law, 
and  in  the  Spiritual  Courts,  are  not  applicable  to  our  system 
of  administering  estates.  The  Surrogate  is  not  only 
clothed  with  power  to  order  the  payment  of  debts  out  of 
the  personalty ;  but,  on  the  motion  of  the  executor  or  ad- 
ministrator within  three  years  after  the  grant  of  letters,  or 
on  the  application  of  a  creditor  at  any  time  after  an  account 
filed,  he  may  proceed  to  order  the  sale  of  th6  real  estate 
for  the  payment  of  debts.  And  the  distinction  as  to  legal 
and  equitable  assets,  no  longer  prevails  as  to  the  proceeds 
of  the  sale  of  the  realty ;  but  they  are  distributed  in  the 
Surrogate's  office  in  the  same  manner  and  course  of  admin- 
istration, so  far  as  respects  debts,  as  the  personal  estate.  (2 
R.  S.  8d  ed.,  p.  169,  §  42,  jp.  648,  %37;3lt.S.  2d  ed.y 
p.  762,  note  to  §  86.)  The  whole  scope  of  the  various  stat- 
utory provisions  on  this  subject,  is  obviously  to  place  under 
the  jurisdiction  of  the  Surrogate  the  application  of  the  en- 
tire estate  of  the  decedent,  reaf  and  personal,  to  the  pay- 
ment of  debts,  according  to  the  same  order  and  rule  of  dis- 
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tribution.  Indeed,  it  would  appear  that  the  only  effective 
remedy  provided  by  the  statute  for  the  specific  application 
of  the  realty  to  the  discharge  of  debts,  is  now  to  be  found 
in  the  Surrogate's  Court.  For  though  the  heirs  or  de- 
visees may  be  sued  at  law  or  in  equity  for  the  debts  of 
the  deceased,  there  is  no  longer  a  specific  judgment  or  a 
decree  for  a  sale  of  the  real  estate  and  distribution  of  the 
proceeds  among  all  the  creditors  who  may  come  iji  under 
the  decree,  according  to  the  amount  of  their  demands  and 
their  legal  priorities,  but  each  creditor  must  sue  for  him- 
self, for  the  recovery  of  what  the  heirs  or  devisees  are  lia- 
ble to  pay  him,  after  satisfying  all  legal  priorities  and  the 
proportionate  claims  of  other  creditors.  {Butts  vs.  Oenr 
nung  5  Paige^  254 ;  Morris  vs.  Mawatt,  2  Paige,  686 ; 
Wamhaugh  vs.  Gates^  11  Paige,  515.) 

It  is  obvious,  therefore,  that  when  the  executor  has 
sold  the  real  estate  under  a  testamentary  power,  one  of 
two  results  must  take  place :  either  that  his  sale  and  con- 
veyance, give  a  good  title  and  oust  the  Surrogate  of  his  au- 
thority to  compel  a  sale  for  the  payment  of  debts ;  or,  not- 
withstanding the  execution  of  the  power  by  the  executor, 
the  Surrogate  may  proceed  at  the  instance  of  creditors  to 
direct  a  sale,  which  will  oust  the  title  derived  under  the  exe- 
cution of  the  power.  The  latter  result  would  be  the  proper 
legal  conclusion ;  for  a  testamentary  power  is  in  the  nature 
of  a  devise,  and  a  devise  cannot  bar  the  authority  of  the 
Surrogate  to  order  a  sale  of  the  realty.  A  title  under  an 
order  of  sale  by  the  Surrogate,  would  prevail  over  a  title 
by  the  devisee  of  a  power.  This  affords  a  strong  a  priori 
argument  why,  when  the  executor  has  executed  a  power 
of  sale  under  the  will,  he  should  be  liable  to  account  for 
the  proceeds  before  the  Surrogate. 

In  view,  also,  of  the  statutory  provisions  authorizing  the 
Surrogate  to  decree  the  payment  of  debts  and  legacies,  it 
has  been  held  in  the  Court  of  Appeals  that  where  the  will 
directs  an  "out  and  out  conversion"  of  the  realty,  the  real 
estate  upon  the  principle  of  equitable  conversion  is  con- 


Digitized  by 


Google 


12  CASES  IN  THE  SURROGATE'S  COURT. 

BLOODOOGD  VS.   BBX7EH. 

verted,  from  the  death  of  the  testator,  into  personally, 
and  tiie  money  arising  from  the  sale  becomes  legal  as^ets^ 
in  the  hands  of  the  execntor,  for  which  he  is  bound  to 
account  as  personal  estate.  {Stagg  vs.  Jackson^  2  Har.  Oh. 
JS.  86,  1  Comstockj  206 ;  Eellett  vs.  Rathbun^  4  Paige^ 
102 ;   Clark  vs.  Clark,  8  Paige,  162.) 

There  are  two  statutory  provisions  applicable  to  the 
sale  of  real  estate  under  a  power,  and  the'distribution  of 
the  proceeds.  By  the  8d  section  of  the  act  of  April  17, 
1822  {Session  laws  1822,  p.  283),  the  Surrogate  was  au- 
thorized to  call  the  executors  to  account  for  the  proceeds 
of  the  sale  of  real  estate,  made  by  virtue  of  a  power  con- 
tained in  a  will,  for  the  payment  of  debts  or  legacies.  The 
language  of  this  provision  embraced  all  sales  "  autliorized 
to  be  made ;"  and,  as  the  phrase  was  altered  at  the  re-enact- 
ment of  the  section  in  the  Bevised  Statutes,  from  ^'  author- 
ized^^ to  "  (yrdered  to  be  made  "  (2  R.  8.  3d  ed,,  p.  172, 
§  61),  there  can  be  no  doubt  it  was  intended  to  confine  the 
power  of  the  Surrogate  to  compel  an  account,  to  the  cases 
where  a  sale  was  directed  or  ordered,  and  to  exclude  the 
case  of  a  sale  under  a  mere  naked  discretionary  power. 
This  construction  is  further  strengthened  by  the  enactment 
of  section  76  of  chapter  460  of  the  laws  of  1837,  which 
provides  that  the  proceeds  of  a  sale  of  real  estate,  made  in 
pursuance  of  an  authority  given  by  any  last  will,  may  be 
brought  into  the  office  of  the  Surrogate  for  distribution,  in 
the  same  manner  as  the  proceeds  of  the  sale  of  real  estate, 
sold  by  the  Surrogate's  order  for  the  payment  of  debts, 
are  distributed. 

The  single  point  to  determine,  then,  is,  whether  the  Sur- 
rogate has  power  to  compel  an  account  and  distribution 
under  the  sixty-first  section  of  the  statute,  which  runs  in  the 
following  words, — "  Where,  by  any  last  will,  a  sale  of  real 
estate  shall  be  ordered  to  be  made,  either  for  the  payment 
of  debts  or  legacies,  the  Surrogate  in  whose  office  such 
will  was  proved,  shall  have  power  to  cite  the  executors  in 
such  will  named,  to  account  for  the  proceeds  of  the  sales, 
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and  to  compel  distribution  thereof,  and  to  make  all  neceb- 
sary  orders  and  decrees  therein,  with  the  like  power  of  en- 
forcing them  as  if  the  said  proceeds  had  been  originally 
personal  property  of  said  deceased,  in  the  hands  of  an  ad* 
ministrator." 

Now,  it  cannot  be  contended  with  any  plausibility,  that 
there  are  any  provisions  in  the  will  now  under  considera- 
tion, directing  or  ordering  the  executors  to  sell  the  whole 
real  estate,  and  make  an  out  and  out  conyersion  of  all 
the  realty  into  personalty.  Nor  can  it  be  denied,  on  the 
other  hand,  that  the  will  does  contain  express  as  well  as 
implied  provisions  for  a  sale  of  so  much  of  the  real  es- 
tate, as  may  be  necessary  for  certain  specific  purposes. 
Without  entering  into  a  detailed  enumeration  of  the  au- 
thorities, I  am  satisfied  that  the  effect  of  the  introductory 
words  ^^hemff  dmroiis  to  make  a  general  dispoeiHan  of  (dl 
my  estate^  real  amd  pereonal^^^  and  of  tiie  clause  "  IdAred 
dm  myjvst  debU  to  hepaid^^  in  connection  with  the  devise  of 
^  all  the  real  estate,"  and  ^'  all  the  rest,  residue  and  remain- 
der "  of  his  estate  to  the  ^  ^  executors  "  in  trust,  and  the  positive 
order  to  sell  enough  of  his  real  estate  to  raise  the  $400,000 
l^acies  in  case  the  personalty  should  be  insufScient  ^^  c^f- 
ter  thejpayment  of  debts^^ — that  the  effect,  I  say,  of  these 
various  provisions,  is  to  make  the  subsequent  general  power 
of  sale,  instead  of  a  mere  naked  authority,  an  imp^-ative 
tmst  power ;  and — ^though,  standing  alone,  it  looks  like  a 
simple  power — ^to  convert  it  into  a  positive  direction  or 
order  to  sell  for  all  the  purposes  contemplated  by  the  will. 
The  ground  I  would  put  it  upon  is,  that  where  the  intention 
of  the  testator  to  charge  the  debts  upon  the  real  estate  can 
be  gathered  from  the  will,  and  the  executors  have  been 
clothed  with  a  power  of  sale,  under  which  they  have 
acted,  they  may  be  cited  to  account  and  distribute,  by 
creditors ;  the  intention  to  charge  the  debts  on  the  realty  so 
affecting  the  power  of  sale  as  to  make  it  an  imperative 
power  in  trust,  tantamount  to  a  peremptory  order  to  sell 
in  case  the  personalty  be  insufiicient  to  discharge  the  debts. 


Digitized  by 


Q^oo^z 


14  CASES  IN  THE  SURROGATE'S  COURT. 

BLOODGOOD  Vff...JIBUBH. 

I  regard  the  effect  of  such  proyisions  as  substantiallj  creat- 
ing a  oonditianal  order  to  sell.  {Taylor  vs.  TayloTy  6  Simr 
ansy  246 ;  HmveU  vs.  Whiiakery  3  Buwy  843 ;  Bradhwr^t  vs. 
Bradkwsty  1  Paiges  331 ;  HaarU  vs.  Fly^  7  Paiges  426.) 

But  I  think,  apart  from  this  position,  that  the  language 
of  the  statute  is  broad  enough  to  meet  the  present  case.  In 
Stagg  vs.  Jack^ony  the  devise  was  to  the  executors  ^^  in 
trust  whenever  they  shall  see  fit  to  sell  all  or  any  part  of 
my  real  estate."  Before  the  devise,  the  testator  directed 
his  debts  to  be  paid,  and  nothing  further  was  said  about 
debts  all  through  the  wiU.  In  this  case  the  debts  are  di- 
rected to  be  paid,  and  the  devise  is  in  trust  to  the  executors 
to  sell  so  much  of  the  real  estate  as  shall  be  sufficient  to  raise 
the  sum  of  $400,000,  in  case  there  be  not  enough  personalty, 
^^  after  the  payment  of  debts,"  to  raise  that  amount.  It 
seems  to  me  incontrovertible  that  if  the  mandatory  trust 
to  sell  to  raise  $400,000,  for  these  legacies,  effected,  as  it 
undoubtedly  did,  an  equitable  conversion  of  the  real  into 
personal  estate  to  that  extent,  the  whole  basis  of  the  Sur- 
rogate's jurisdiction  is  gained.  The  realty  is  converted 
into  personalty ;  for  the  payment  of  legacies,  it  is  true,  but 
no  matter  at  present  for  what  purpose.  It  suffices  that  the 
conversion  is  directed,  and  has  been  in  fact  made  by  the 
executors.  The  will  wrought  this  result  at  the  testator's 
decease.  He  ordered  his  executors  to  sell  to  raise  $400,000 
legacies,  and  that  made  a  conversion.  What  is  to  be  done 
with  the  fund,  and  who  have  a  right  to  call  the  executors 
to  account  and  compel  distribution,  is  another  question, 
which  I  will  now  consider.  It  is  too  plain  for  disputation, 
that  the  legatees  would  possess  that  right.  Everybody 
must  concede  that  But  if  the  legatees  possess  the  right, 
and  creditors  do  not,  what  becomes  of  the  estate  ?  If  the 
legatee  can  come  in  and  take  the  funds,  and  the  creditor 
must  seek  some  other  remedy,  the  conflict  and  confusion  of 
rights  and  remedies  will  be  perplexing.  For  example,  the 
creditor  might  proceed  to  enforce  the  sale  of  the  real  estate 
by  the  order  of  the  Surrogate,  and  yet  the  estate  is  abeady 
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sold,  and  the  proceeds  perhaps  distributed.  It  seems  ob- 
yions  that  the  proper  remedy  to  prevent  such  consequences 
would  be  to  vest  the  Surrogate  with  general  authority  to 
call  the  executors  to  account,  whenever  the  real  estate,  or 
any  part  of  it,  is  ordered  to  be  sold  for  any  purpose  what- 
ever, either  for  the  payment  of  debts  or  legacies ;  because 
such  sale  being  ordered^  the  real  estate  becomes  personal, 
and  should  be  treated  as  such.  Now,  this  is  just  what  the 
statute  has  done.  Its  phraseology  is  in  the  alternative — 
whenever  real  estate  shall  be  ordered  to  be  sold  ^^  either  for 
the  payment  of  debts  or  legacies,"  the  Surrogate  shall 
have  power  to  cite  the  executors  to  account,  and  to  compel 
distribution,  &c.  The  principle  of  the  j  urisdiction  conferred 
is  the  conversion  into  personalty ;  and  the  exercise  of  the 
jurisdiction  attained  by  such  conversion,  is  in  nowise 
limited,  and  does  not  depend  upon  the  persons  or  relations 
of  the  parties  who  invoke  the  power  of  the  court. 

That  the  legacies  directed  to  be  raised  out  of  the  real 
estate  are  personal,  and  remain  so,  notwithstanding  the 
direction  that  any  change  of  funds,  from  real  to  personal, 
shall  not  change  ike  disposition  thereof  y  seems  to  me  plain. 
This  restriction  is  an  appendant  to  the  general  wuthority  to 
sell,  lease,  mortgage,  and  improve  property,  and  not  to  the 
order  to  sell  to  raise  legacies.  And  then  again,  the  direc- 
tion itself  admits  the  ^'  cJumge  "  from  real  to  personal,  but 
says  it  shall  not  ^^  chcmge  the  disposition  "  of  the  property, 
but  it  shall  stand  to  the  same  uses  as  if  it  had  not  been 
changed.  These  provisions  palpably  refer  to  the  discre- 
tionary authority  given  to  the  executors,  contained  in  this 
particular  section  of  the  will.  If  they  did  not,  but  were 
intended  to  apply  to  the  land  directed  to  be  sold  for  the  lega- 
cies, or  to  the  legacies  themselves,  it  would  not  affect  the 
present  question.  It  is  beyond  any  man's  power  to  direct 
that  land  ordered  to  be  sold  for  legacies  shall,  when  so  sold, 
stand  to  the  same  uses  as  if  not  sold.  Such  a  construction 
involves  an  absurdity. 

The  executor,  however,  sets  up,  that  in  a  suit  pending 
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in  the  Supreme  Court,  Iddmgs  vs.  BrueUy  an  account  has 
been  directed  and  the  claims  of  creditors  provided  for.  It 
remains  for  me,  therefore,  to  consider  whether  such  pro- 
ceedings have  been  had  in  any  other  court  of  concurrent 
jurisdiction,  as  should  bar  the  claimant  from  proceeding 
here.  It  seems  to  me  that  the  rule  in  this  respect  is  well 
settled.  Creditors,  distributees,  and  legatees,  may  bring 
suits  for  their  own  individual  claims.  There  may  be  a 
hundred  such  suits  at  the  same  time,  and  if  the  executor  or 
administrator  admits  assets,  the  suit  passes  to  a  decree  in 
each  case.  K  assets  are  not  admitted  so  as  to  warrant  a 
personal  decree  against  the  executor  or  administrator,  an 
account  becomes  necessary ;  and  then,  for  the  purpose  of 
preventing  multiplicity  of  proceedings  and  unnecessary 
expense,  the  court  may  order  a  general  account,  and 
decree  general  distribution.  In  order  to  have  a  decree  for 
a  general  account  and  distribution,  it  does  not  seem  neces- 
sary, according  to  our  practice,  that  the  bill  should  be 
fQed  for  the  benefit  of  the  complainant  and  all  other  par- 
ties in  interest ;  but  when  assets  are  not  admitted,  and  an 
account  is  requisite,  such  a  decree  may  be  made  even 
where  the  creditor  sues  in  his  own  name,  and  for  his  own 
debt  only.  {Ross  vs.  Crary^  IPaige^  416.  HaUett  vs.  HaUett^ 
2  Paige^  15.)  When,  either  in  such  a  suit  or  where  the 
creditor  sues  not  for  his  own  debt  alone,  but  for  himself 
and  all  other  creditors,  a  decree  is  obtained  for  account 
and  distribution,  this  is  in  the  nature  of  a  decree  for  all 
the  creditors ;  and  the  other  creditors  may  come  in  under 
it,  and  obtain  satisfaction  of  their  demands  equally  with 
the  plaintiff.  There  may  be  any  number  of  such  suits 
pending  at  the  same  time ;  but  as  a  single  decree  for  a 
general  account  and  distribution  meets  the  object  of  all  of 
them,  it  follows  that  when  one  such  decree  is  entered  in 
one  suit,  the  others  ought  to  be  stayed,  their  purposes 
having  been  accomplished.  This  is  ordinarily  done  by 
stay  of  proceedings  or  injunction.    {In  the  moMer  of  the 
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Oiiy  Bank  of  Buffalo^  10  Paige^  378.    Bogers  vb.  Eing^ 
8  Paige,  210.) 

But  until  decree,  each  plaintiff  is  danmvus  Utia  /  and 
the  sole  question,  therefore,  is  whether  such  a  decree  for 
account  and  distribution  has  been  made  in  any  suit  against 
this  executor,  as  will  enable  Bloodgood  to  come  in,  prore 
and  recover  his  debt  in  due  course  of  administration.  The 
bill  filed  in  the  suit  of  Iddings  v.  Bruen  was  only  for  the 
protection  of  the  rights  of  the  complainant ;  but,  as  already 
shown,  that  is  not  material,  if  subsequent  provision  for  all 
the  creditors  of  Thomas  H.  Smith  has  been  properly  made. 
The  decree,  iu  that  case,  after  settling  the  amount  due 
the  complainant,  proceeded  to  direct  a  sale  of  the  real 
estate,  under  the  power  contained  in  the  will,  and  the  de- 
posit of  the  proceeds  in  the  name  of  the  executor,  to  be 
withdrawn  only  for  the  purpose  of  the  payments  therein 
directed,  except  by  order  of  the  court.  That  decree  also 
provided  for  the  payment  of  the  complainant's  debt  as 
established,  ^^  or  so  much  of  said  debt  as  there  shall  be 
ftmds  sufScient  to  pay,  after  paying  to  or  reserving  for  the 
other  creditors  of  the  estate  of  Thomas  H.  Smith,  if  any 
there  shall  prove  to  be,  the  rateable  proportion  of  the  assete 
of  said  estate,  to  which  such  creditors,  if  any,  are  or  may 
be  entitled,  in  due  course  of  administration  of  the  said 
estate."  It  also  contained  a  clause  that  the  complainant 
and  ^'  the  defendant,  Herman  Bruen,  as  executor  of  the  last 
will  and  testament  of  Thomas  H.  Smith,  may  at  any  time, 
and  from  time  to  time,  apply  to  this  court,  by  motion  or 
petition,  upon  the  foot  of  this  decree,  for  further  directions 
in  respect  to  the  claims  of  any  other  creditor  or  creditors 
of  the  estate  of  Thomas  H.  Smith  ;  and  in  respect  to  any 
other  matters  as  to  which  further  directions  may  be  proper, 
any  of  the  parties  are  to  be  at  liberty  to  apply  in  manner 
aforesaid,,  as  they  shall  be  advised." 

By  an  order  made  in  the  cause,  March  8, 1850,  it  was 
provided  that  in  the  administration  by  Herman  Bruen,  as 
executor  of  Smith,  of  the  proceeds  of  the  sale  of  the  real 
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estate,  it  should  be  his  duty  to  reserve,  as  well  for  the 
creditors  of  the  late  firm  of  Thomas  H.  Smith  &  Son  as 
for  the  other  creditors  mentioned  in  the  previous  decree, 
^^  the  due  and  proper  proportion  of  the  assets  of  said  estate, 
to  which  such  partnership  creditors  might  be  entitled  in 
due  course  of  administration." 

On  the  7th  of  September,  1850,  the  executor  presented 
his  petition  to  the  Supreme  Court,  in  the  suit  of  Iddmga 
V.  Brueriy  asking  for  further  directions  "  in  respect  of  the 
claims  of  other  creditors  of  the  said  estate,  and  in  respect  of 
any  surplus  of  the  said  estate  after  the  payment  of  said 
debts,  to  the  end«that  it  may  be  ascertained  what  are  the 
debts  of  said  estate,  and  to  whom  payable,  and  the  amount 
payable  to  each  creditor,  and  the  pro-rata  distribution  of 
said  estate  among  said  creditors ;  and  that  it  may  also  be 
ascertained,  whether  after  the  payment  of  the  debts  of  said 
estate  there  will  be  any  surplus  of  said  estate,  distributa- 
ble under  the  will,  and  the  amount  of  such  surplus,  &c :" 
and  that,  "  by  advertisement  or  otherwise  under  the  order 
of  the  Court,  the  creditors  of  the  estate  may  be  ascertained ; 
and  that  it  may  be  referred  to  a  suitable  referee  to  take  proof 
concerning  said  debts,  and  concerning  all  claims  upon  the 
estate,  and  to  pass  the  accounts  of  the  petitioner  under  the 
decree  in  said  cause,  and  to  ascertain  and  determine  the 
amoimt  still  further  payable  to  H.  E.  D.  under  said  de- 
cree, and  the  amount  to  be  reserved  by  the  petitioner,  to 
meet  or  to  be  paid  upon  the  other  debts  of  or  claims  upon 
the  estate,  and  to  ascertain  and  determine  the  amount  of 
any  surplus  which  will  remain  in  his  hands  after  the  pay- 
ment of  the  debts  of  said  estate." 

Upon  this  petition,  an  order  was  made  referring  it  to  a 
referee  "  to  ascertain  who  are  or  claim  to  be  creditors  of 
the  estate  of  the  said  Thomas  H.  Smith,  deceased  ;  to  take 
proof  concerning  their  demands  respectively;  to  examine 
and  pass  the  accounts  of  the  said  petitioner  under  the  de- 
cree in  this  cause ;  to  ascertain  and  determine  the  amount 
still  further  payable  to  H.  £.  D.  under  the  said  decree, 
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and  the  amount  which  ought  to  be  reserved  by  the  said 
petitioner,  to  meet  or  to  be  paid  upon  the  other  debts  of 
or  claims  upon  the  estate  of  Thomas  H.  Smith,  and  to  as- 
certain and  determine  whether,  if,  after  the  payment  of 
the  debts  of  the  said  estate,  any  and,  if  any,  what  surplus 
of  the  estate  will  remain  in  the  hands  of  the  petitioner  for 
distribution  under  the  will,  &c."  The  order  provided  for 
the  usual  notice,  and  advertisement  to  creditors  to  exhibit 
their  demands,  and  for  payment  to  H.  E.  D.  of  his  propor- 
tion in  due  course  of  administration. 

This  order  was  amended  on  the  23d  day  of  September, 
1850,  so  that  the  payments  made  to  H.  E.  D.  should  not 
be  allowed  the  executor  as  a  conclusive  credit,  unless  the 
same  were  properly  made  in  due  course  of  administratioiu 

Under  these  orders,  the  petitioner,  Bloodgood,  has  ap- 
peared before  the  referee  and  presented  his  claim.  His 
counsel  allege,  that  his  appearance  there  was  under  pro- 
test. I  think  it  immaterial  whether  he  appeared  under 
protest  or  not.  He  certainly  had  a  right  to  appear  and 
protect  his  interest ;  and  if  that  proceeding  is  not  one  in 
which  he  can  have  a  decree  or  order  for  the  payment  of 
his  demand  when  established,  his  appearance  cannot  prej- 
udice him  so  as  to  prevent  his  obtaining  his  rights  in  due 
course  of  law. 

Neither  the  institution  of  the  Iddings  suit,  nor  the 
decree  therein,  nor  the  petition  of  the  executor,  nor  the 
orders  thereon,  nor  the  subsequent  proceedings  before  the 
referee,  have  ousted  the  Surrogate  of  his  jurisdiction. 
Kone  of  these  proceedings  are  formally  instituted  in  be- 
half of  creditors,  and  no  provision  is  made  in  the  decree  or 
orders,  for  the  payment  of  the  claims  of  creditors,  or  al- 
lowing them  to  apply  for  payment  under  the  decree.  The 
frame  of  all  the  proceedings  is  precisely  in  consonance 
with  what  takes  place  in  the  suit  of  a  creditor  for  his  own 
benefit ;  and  the  account  directed  is  merely  for  the  purpose 
of  ascertaining  the  amount  due  the  plaintiff,  and  not  for 
the  purpose  of  distribution.    I  have  looked  into  the  prece- 
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dents,  and  find  that  the  usual  directions  contained  in  a 
decree  for  the  administration  of  an  estate,  are  to  take  an 
account,  and  to  advertise  for  creditors  to  come  in  and 
prove  their  debts ;  and  the  decree  declares  that  such  credi- 
tors as  do  not  come  in  shall  be  excluded  from  the  benefit 
of  the  decree ;  and  also,  expressly  directs  that  the  estate 
be  applied  in  due  course  of  administration,  and  that  any 
of  the  parties  may  be  at  liberty  to  apply  to  the  court  un- 
der the  decree.  (2  Sndth^  Ch.  Pr.^  276,  880.)  These  pro- 
visions are  not  made  for  the  benefit  of  the  creditors  of 
Thomas  H.  Smith,  in  the  proceedings  before  me.  The  suit 
instituted  by  Iddings,  was  not  in  form  an  administration 
suit ;  that  character  has  not  been  given  to  it  by  any  of  the 
orders,  or  subsequent  proceedings ;  and  up  to  this  moment, 
there  is  no  formal  provision  or  direction,  giving  the  creditors 
a  right  to  distribution.  The  pendency  of  that  accounting, 
therefore, — ^it  being,  in  its  present  shape,  only  for  the  bene- 
fit of  certain,  and  not  all  the  creditors, — ^is  no  reason  why 
the  other  creditors  should  be  inhibited  from  collecting  their 
demands,  and  having  the  account  necessary  for  that  pur- 
pose, in  a  suit  of  their  own  institution  and  under  their  own 
control.  If  the  executor  had  asked  for  a  final  accounting 
and  a  decree  for  distribution  in  the  Iddings  suit,  and  had 
obtained  an  order  for  that  purpose,  other  proceedings  would 
have  been  unnecessary  and  improper.  He  has  not  done 
so ;  and  the  petitioner  in  this  case  must,  in  order  to  recover 
his  demand,  prosecute  the  executor  in  some  form  or  other. 
It  is  no  answer  to  the  present  application  that  the  executor 
must  be  exposed  to  an  accounting  whenever  any  creditor 
institutes  suit ;  because  such  an  evil  as  that  can  be  obvia- 
ted by  the  executor  at  any  moment,  by  asking  for  a  final 
account  and  distribution. 

While  I  am  clear  that  no  such  decree  has  been  made  in 
the  Iddings  suit  as  should  deter  any  court  having  jurisdic- 
tion, from  entertaining  it,  at  the  suit  of  any  other  creditor, 
and  that  the  appearance  of  the  creditors  before  the  referee, 
and  the  proof  of  their  debts,  does  not  under  the  terms  of 
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tfie  order  for  an  account,  entitle  them  to  relief  in  that  pro- 
ceeding, and  therefore,  does  not  exclude  them  from  obtain- 
ing proper  relief  in  the  Supreme  Court,  or  in  any  other 
court  having  jurisdiction ;  I  am  still  disinclined,  unless  it 
shall  be  necessary,  to  put  the  executor  to  the  expense  and 
trouble  of  a  double  accounting.  It  is  the  privilege  of  the 
executor,  on  being  directed  to  account,  either  before  the 
Surrogate  or  in  any  other  court,  to  ask  for  a  final  account- 
ing and  administration  of  the  estate.  If  he  fail  to  ask  for  and 
secure  this  privilege  in  a  suit  instituted  by  a  creditor  for 
his  sole  benefit,  it  is  his  own  fault  that  he  is  put  to  incon- 
venience by  the  institution  of  a  suit  by  another  creditor. 
If  it  be  the  design  and  intention  of  the  present  reference 
and  accounting  pending  in  the  Supreme  Court,  to  have 
such  a  final  accounting  and  administration  of  the  estate, 
there  is  no  good  reason  why  it  should  not  be  formally 
expressed  in  some  way  or  other,  upon  the  face  of  the 
proceedings ;  and  should  that  be  done,  then  every  consid- 
eration of  propriety  and  convenience  is  in  favor  of  the  ad- 
ministration of  the  fond,  and  the  settlement  of  the  executor's 
accounts  by  the  Supreme  Court. 

I  have,  therefore,  come  to  the  conclusion,  to  order  the 
executor  to  account  before  me,  imless  within  a  reasonable 
time  he  procures  such  a  modification  of  the  order  of  Sep*- 
tember  7,  1850,  in  the  Iddings  suit,  as  shall  in  terms 
secure  to  the  creditors  of  Thomas  H.  Smith,  the  right  on 
proof  of  their  claims,  to  compel  payment  in  due  course  of 
fldministratioiL 
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Ex  PABTE,    BbOWN. 

In  the  Tnatter  of  the  Estate  ofDoBCAa  M.  Remsen,  deceased. 

The  direotion  of  the  statute,  that  adminiBtratioii  with  the  will  annexed 
thall  be  granted  to  the  residuary,  general,  or  speeifio  legatees,  or  to 
the  widow  or  next  of  kin,  or  to  creditors  "in  the  same  manner  and 
under  the  like  regulations  and  restrictions,  as  letters  of  administration 
in  case  of  intestacy,**  makes  it  necessary  to  require  a  bond  with  suffi- 
cient sureties,  in  all  cases— as  well  where  the  grant  is  made  to  a 
legatee  as  where  it  is  made  to  the  widow,  next  of  kin,  or  creditors. 

The  section  requiring  **  every  person  appointed  administrator  **  to  execute  a 
bond,  includes  an  administrator  with  the  will  annexed.  In  general, 
the  term  "administrator,"  in  the  statutes  relative  to  the  estates  of  de- 
ceased persons,  includes  ** administrators  with  the  will  annexed;**  and 
the  latter  are  subject  to  all  the  provisions  applicable  to  administra- 
tors generally,  except  so  far  as  the  distribution  of  the  estate  is  di- 
rected by  the  will. 

A.  R.  Dtstt,  for  Administratrix, 

The  Susbogate.  The  will  of  the  deceased  has  been 
proved  before  me,  and  the  execntor  having  renounced,  one 
of  the  legatees  applies  for  letters  of  administration  with 
the  will  annexed,  and  claims  that  the  same  should  be 
granted  without  any  bond  being  required.  The  section  of 
the  statute  under  which  this  application  is  made,  provides 
that  if  all  the  persons  named  in  a  will  as  executors,  shall 
renounce,  or  after  being  duly  summoned  to  appear  and 
qualify,  shall  neglect  to  qualify,  or  shall  be  legally  incom- 
petent, then  letters  testamentary  shall  issue,  and  adminis- 
tration with  the  will  annexed  be  granted,  as  if  no  executors 
were  named  in  such  will,  "  to  the  residuary  legatees  or 
some  or  one  of  them,  if  there  be  any ;  if  there  be  none 
that  will  accept,  then  to  any  principal  or  specific  legatee, 
if  there  be  any ;  if  there  be  none  that  will  accept,  then  to 
the  widow  and  next  of  kin  of  the  testator,  or  to  any 
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creditor  of  the  testator ;  in  the  same  marmer  and  tm- 
der  the  like  regulations  and  regtrietions^  as  letters  of  adr 
ministra/tion  in  case  of  intestaoyJ*^  (2  H.  S.y  jp.  136,  8d 
ed.y  §  15.)  It  is  contended  that  the  words  of  the  section 
just  quoted  in  italics,  apply  onlj  to  the  last  class  of  per- 
sons entitled  to  administration,  and  not  to  the  two  previous 
classes,  viz.,  the  residuary  and  the  specific,  or  general 
legatees.  The  result  of  such  a  construction,  having  regard 
only  to  this  section,  would  be  thaf  the  usual  regulations 
and  restrictions  in  relation  to  administration  in  case  of 
intestacy,  are  applicable  to  administration  with  the  will 
annexed  only  when  granted  to  the  widow,  next  of  kin, 
or  creditors.  It  would  consequently  follow,  that  a  resid- 
uary or  other  legatee  might  administer  without  giving 
a  bond  with  the  requisite  sureties.  I  do  not  think  this  a 
proper  mode  of  interpretation,  but  on  the  contrary,  am 
of  opinion  that  the  final  clause  of  the  section  and  the  regu- 
lations and  restrictions  there  referred  to,  are  applicable  to 
aU  the  preceding  provisions  relative  to  administration  with 
the  will  annexed. 

Again,  by  the  43d  section  of  the  statute  (2  H.  S.j  3d 
ed.,  p*  141),  it  is  provided  that  "  every  person  appointed 
administrator,  shall,  before  receiving  letters,  execute  a 
bond  to  the  people  of  this  State  with  two  or  more  compe- 
tent sureties,  to  be  approved  by  the  Surrogate,  &c."  Now, 
although,  throughout  the  statute,  an  administrator  with 
the  win  annexed,  is  fi"equently  distinguished  fi*om  an  ad- 
ministrator in  case  of  intestacy,  yet  I  conceive  that  the 
word  administrator  is  sufficiently  broad  and  comprehensive 
to  embrace  every  kind  of  administrator,  whenever  no  dis- 
tinction is  made ;  so  that  the  direction  requiring  ^^  every 
person  appointed  administrator  "  to  execute  a  bond,  of  ne- 
cessity includes  an  administrator  with  the  will  annexed. 
Indeed,  if  these  two  sections  (§§  16,  43),  are  not  to  be  in- 
terpreted in  this  way,  the  statute  is  grossly  deficient  in 
securing  the  accountability  and  control  of  an  administra- 
tor with  the  will  annexed.  Unless  the  word  administrator 
be  construed  to  cover  an  administrator  with  the  will  an- 
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nexed,  there  is  no  mode  provided  by  law  for  compelling 
him  to  make  an  inventory,  to  account  and  distribute  the 
estate ;  and  in  truth,  he  would  in  almost  every  important 
respect,  be  exempt  from  the  supervision  and  control  of 
the  Surrogate.  Such  an  idea  cannot  prevail  for  a  mo- 
ment ;  and  I  have  no  hesitation,  therefore,  in  applying  to 
administrators  with  the  will  annexed,  as  a  species  or  class 
of  administrators,  all  the  provisions  of  the  statute  applica- 
ble to  administrators  generally.  The  applicant  in  this  case, 
must  consequently  give  the  usual  bond,  before  the  letters 
can  be  issued. 


Dudley  vs.  Gbiswold. 

In   the  matter  of  the  estate  of  Nathaniel  L.  Griswold, 

deceased. 

On  an  application  for  leave  to  leeue  execution  npon  a  judgment  against 
an  executor,  for  costs  occasioned  in  the  defence  of  a  proceeding  insti- 
tuted by  the  executor,  the  latter  claimed  to  offset  a  judgment  against 
the  applicant  recoyered  by  G.  B.,  and  assigned  to  the  executor.  Held, 
that  as  the  judgment  for  costs,  was  in  terms  against  the  executor  in  his 
representative  capacity,  and  to  be  paid  out  of  the  oitett  of  the  deceased,  it 
must  abide  the  course  of  distribution  of  the  estate.  The  judgment  pur- 
chased by  the  executor  belongs  to  him  indiyidually.  To  authorize  a 
set-off,  the  debts  must  be  mutual,  and  due  to  and  from  the  same  per- 
sons in  the  same  capacity.  It  is  against  sound  policy  to  permit  execu- 
tors to  buy  up  claims  against  creditors  of  the  deceased,  for  the  purpose 
of  obtaining  a  set-off  in  equity, 

D.  T.  Waldkw./ot  applicant. 

The  application  should  be  granted. 

I.  The  judgment  of  Dudley  is  against,  and  payable 
out  of  the  estate  of  Nathaniel  L.  Griswold,  deceased.  It  is 
a  dd>t  due  from  the  estate. 
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The  judgment  which  they  seek  to  set  off,  has  been 
purchased  bj  the  executors  since  the  death  of  the  testator. 

# 

n.  An  executor  cannot,  either  at  law  or  equity,  set  off 
a  demand  purchased  by  him  after  the  death  of  the  testator 
against  a  debt  due  by  the  estate.  {Mead  v.  Merritt^  2 
Paige,  402;  HiOs  v.  TaOmcm's  adPm.,  21  Wend.  674; 
Bale  V.  Cooh,  A:J.C.R,  18.) 

"  It  would  be  inconsistent  with  the  principles  of  sound 
policy  to  permit  an  executor  to  buy  up  claims  against 
creditors  of  an  estate  for  the  purpose  of  obtaining  a  set-off 
in  equity."    {Per  Chtmoellor,  2  Podge,  406.) 

m.  To  whom  does  the  purchased  judgment  belong? 
If  to  the  executors  individually,  the  objection  is  insuper- 
able :  the  debts  exist  in  different  rights.  If  they  hold  it  as 
executors,  it  belongs  to  the  estate,  and  must  be  applied  in 
the  usual  course  of  distribution.  {Per  Ndson,  Ch.  J.,  21 
Wend.  675.) 

lY.  In  actions  agcmiat  executors,  the  statute  allows  a 
set-off  of  demands,  only,  which  belonged  to  the  testator.  (2 
R.  8.  451,  §46,  M  ed.)  And  such  is  the  rule  of  law  and 
equity.  {Mwrray  vs.  Toland,  8  J.  C.  R.  574 ;  Dale  vs. 
Oooke,  4  d.  18 ;  Harvey  vs.  Wood,  5  Mad.  459 ;  Rich- 
Inyurg  vs.  RicUtnywrg,  1  Harp.  Ch.  168.) 

V.  There  is  no  mutuality.  Dudley  could  not  set  off  this 
judgment  against  the  one  held  by  the  executors,  even  if 
they  have  purchased  for  the  estate.  {Fry  vs.  Evans, 
ad'm.,  8  Wend.  630 ;  Irmig  vs.  De  Kay,  10  Paige,  823 ; 
per  ChaaweUar;  Crews  y^  WHUams,  2  Bibb.  268;  Dale 
vs.  Coohe,  4:  J.  a  R.  18;  vid.  Ndson  Ch.  J.  21  Wend. 
676.) 

VL  Applications  to  set  off  judgments  are  addressed  to 
the  discretion  of  the  court,  which  discretion  wUl  be  so 
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exercised  as  to  do  equity,  and  not  to  sanction  fraud. 
(Bipri.  Set  off^  32,  38,  cmd  cases  cited  hdow.) 

This  application  is  made  for  the  express  purpose  of  de- 
feating the  attorney's  claim  for  costs ;  and  although,  as  a 
general  role,  courts  of  law  do  not  recognize  the  attorney's 
lien,  yet  in  the  exercise  of  a  sound  discretion,  they  will 
not,  in  some  cases,  permit  a  judgment  to  be  set  off,  to  the 
prejudice  of  the  attorney's  claim.  {Ihmkm  vs.  Vcmdenr 
Iwghj  1  Paige^  622;  Bradt  vs.  Ko(m,  4  Cw).  B.  416; 
Smith  vs.  Lowderhj  1  SomSf.  8.  O.  B.  696 ;  Oihon  vs. 
Fryatty  <&c.  2  ib.  638 ;  AimUe  vs.  Bayntatty  2  B(»rb.  S.  C. 
B.  258.) 

T.  H.  BoDiCAir,  fvr  Executor. 

Points  on  part  of  the  executor. 

L  The  judgment  of  Dudley  was  not  recovered  against 
the  testator,  nor  upon  a  cause  of  action  accruing  against 
hvm. 

The  transaction  out  of  which  the  liability  arose,  was 
between  Dudley  and  the  executor  personally,  in  his  char- 
acter as  executor ;  and  Dudley's  judgment  is  against  the 
executor  personally  in  his  character  as  executor. 

The  judgment  agamst  Dudley  was  recovered  long 
after  the  death  of  the  testator.  None  of  the  cases  cited  by 
^e  counsel  of  the  creditor  to  show  that  the  judgment 
against  Dudley  would  not  be  set  oS  in  an  action  at  law  or 
in  equity,  apply  to  this  case. 

It  is  admitted,  for  it  is  settled  law,  that  in  an  action  a 
demand  against  the  testator  or  intestate  cannot  be  set  off 
against  a  demand  which  accrued  to  the  executor  or  admin- 
istrator, cfter  the  death  of  the  testator  or  intestate;  and, 
e  coiwersoy  a  demand  which  accrued  against  the  executor 
or  administrator,  cannot  be  set  off  against  a  demand  which 
accrued  to  the  testator  or  intestate. 

The  death  of  the  testator  is  the  boundary  line  which 
divides  the  two  classes  of  demands.     Demands  of  either 
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clasB  may  be  set  off  against  each  other,  but  not  against 
those  of  tibe  other  class.  And  the  reason  is,  that  the  allow- 
ance of  the  latter  proceeding  would  alter  the  course  of  dis- 
tribution. 

But  if  the  executor  be  sued  in  an  action^  the  main- 
tenance of  this  rule  does  not  exclude,  as  a  set-off,  a  demand 
which  accrued  to  him  as  executor :  on  the  contrary,  the 
enforcement  of  the  principle  of  the  rule  would  allow  it. 
In  the  present  case,  if  Dudley's  claim  be  allowed  and  col- 
lected, he  will  get  the  whole  amount  of  his  debt :  while  the 
creditors  of  the  testator  might  be  left  to  share  pro  rata  in 
the  residue,  including  the  balance  of  the  judgment  against 
him. 

They  are  proper  subjects  of  set-off,  according  to  the 
principle  in  Irving  vs.  De  Kay^  10  Paige^  328. 

n.  But  this  question  does  not  arise  in  a/n  auction  :  and 
the  statutes  of  setroffs  have  no  application  to  this  case. 
They  apply  only  to  actions  by  and  against  executors,  &c. 
(2  B.  S.J  461,  §  46,  Sd  ed)  The  practice  of  setting  off 
judgments  does  not  at  all  depend  on  the  statute  of  set-offi, 
but  upon  the  jurisdiction  of  the  courts  over  the  parties  and 
over  their  own  process.  {Savage  Ch.  J.,  People  vs.  Jf.  Y. 
Com.  Pleas,  13  Wend.  661.) 

^^  It  is  true,"  he  adds  ^^  that  it  is  in  pursuance  of  the 
policy  of  the  statute,  and  as  was  said  by  De  Grey,  Ch. 
J.  in  Barker  vs.  Braham,  2  Black,  869  ;  3  Wils,  396,  S.  CI, 
the  courts  have  gone  a  little  Airther  than  the  letter  of  the 
statutes.  By  the  rule  of  analogy,  in  the  cases  within  their 
power,  costs  have  been  set  off  against  costs,  and  also  against 
debt  and  costs." 

In  this  case  this  court  is  perhaps  strictly  bound  by 
neither  the  statute,  nor  the  practice  of  the  courts  of  law. 
It  is  a  question  of  indebtedness,  arising  on  an  aocov/ndtmg^ 
peculiar  to  this  tribunal. 

K  the  court  is  satisfied  that  there  is  a  judgment  due, 
and  which  could  be  enforced  in  the  court  in  which  it  was 
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recovered,  and  to  whicli  the  assets  should  be  applied,  he 
must  allow  the  execution  to  issue. 

Jfy  on  the  contrary,  the  judgment  appear  to  be  paid,  or 
not  legally  or  equitably  due,  on  account  of  the  existence  of 
a  valid  set-off  in  the  hands  of  the  executors :  he  cannot,  in 
justice  to  the  creditors  of  the  testator,  or  his  devisees,  allow 
the  execution. 

m.  The  attorney's  lien  or  claim  cannot  arise  here. 
Dudley  is  the  creditor.  The  attorney  claims  that  his  dient 
shall  hepwvd. 

In  opposition  to  that,  the  executor  shows  a  balance 
against  the  claimant,  by  the  set-off  of  a  legal  ascertained 
demand  of  equal  character,  and  thus  proves  the  claimant 
to  be  a  debtor^  instead  of  creditor,  of  the  estate. 

IV".  In  the  Supreme  Court,  where  both  judgments  were 
recovered,  the  set-off  would  be  allowed,  without  regard  to 
the  attorney's  lien. 

The  law  on  this  point  was  settled  by  the  Court  of 
Errore  in  NicoU  vs.  NiooU^  16  Wefnd^  446,  overruling 
Zhmkin  vs.  Vredenbwrgh^  1  Paige^  and  all  the  other  cases 
where  the  contrary  doctrine  was  declared,  and  establishing 
the  doctrine  that  the  attorney's  lien  must  yield  to  the 
equitable  right  of  set-off,  and  that  the  latter  claim  in  equity 
overrides  the  former. 

The  facts  there  were  almost  identical  with  those  pre- 
sented to  the  court 

The  smaller  judgment  was  for  costs  alone.  The  set-off 
was  allowed,  and  the  Court  say  the  Supreme  Court  would 
have  at  once  allowed  it  The  attorney  is  supposed  to  look 
to  his  client  personally  for  his  compensation.  The  court 
will  protect  him  firom  injury  by  collusion  or  fraud  between 
the  suitors ;  but  his  claim  cannot  intervene  to  defeat  the 
equitable  right  of  set-off  of  the  opposite  party,  who  would 
otherwise  be  bound  to  pay  the  judgment,  and  look,  perhaps, 
to  his  insolvent  client  for  his  large  debt 
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In  Ferguson  ags't  Backetty  4  Howd.  Prac.  Hept  the 
doctrine  is  follj  examined,  the  cases  cited  and  discussed, 
and  the  principle  settled  in  NiooU  vs.  NiodH  followed  in 
the  decision. 

Y.  Dudley  could  set  off  this  judgment  against  ihat  of 
the  executor. 

The  cases  cited  to  show  the  contrary  doctrine  prove 
this.  In  Irvinff  vs.  De  Kay^  10  Pcdge^  the  set-off  was  de- 
nied because  Mrs.  De  Kay's  claim  was  against  the  testator^ 
and  the  bond  and  mortgage  sought  to  be  enforced  were 
given  to  the  executors  per aoncJly. 

If  her  claim  had  been  against  the  executors  it  would 
have  been  set  off. 

In  the  language  of  the  Chancellor  in  Dale  vs.  Cooh  (4 
J.  C.y  13),  cited  on  the  other  side,  "  the  debts  must  be  mu- 
tual, and  d/ue  from  the  same  persons  in  the  same  capadiniP 

The  judgments  in  question  are  so. 

The  StTREOGATE.  Julius  Dudley  recovered  a  judgment 
for  $150  in  the  Supreme  Court,  in  June,  1851,  against 
Nathaniel  L.  Griswold,  as  executor  of  the  deceased.  The 
judgment  was  for  costs  accrued  in  the  defence  of  a  pro- 
ceeding instituted  by  the  executor,  for  the  removal  of 
Dudley  from  premises  leased  to  him  by  the  executor. 

Upon  an  application  for  leave  to  issue  execution  upon 
this  judgment,  the  executor  claims  an  equitable  offset,  on 
the  ground  that  he  is  the  owner  of  a  judgment  in  the  Su- 
preme Court  against  Dudley,  recovered  by  Conklin  Brush, 
May  17, 1848,  and  assigned  to  Griswold  as  executor,  De- 
cember 20,  1850. 

There  can  be  no  doubt  that  an  executor  or  administrator 
cannot  set  off  a  debt  due  to  him  personally,  or  purchased 
by  him  since  the  death  of  the  testator  or  intestate,  against 
a  demand  due  by  the  estate  of  the  deceased,  or  accruing 
in  the  life-time  of  the  deceased.  The  question  is  whether 
that  rule  is  applicable  to  the  present  case.     A  court  of 
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eqnitj  will,  in  regulating  the  right  of  set-off,  regard  a  debt 
as  due  in  the  right  of  him  who  is  beneficially  entitled  to  it ; 
but  the  rule  prevails  as  well  in  equity  as  at  law,  that  de- 
mands due  in  different  rights  cannot  be  set  off  against  each 
other.  The  consequence  is  that  the  executor  cannot  set  off 
against  a  demand  upon  him  as  executor,  a  debt  due  to  him 
individually. 

In  the  present  case,  the  judgment  for  costs  is  against 
the  executor  in  his  representative  capacity,  and  the  amount 
is  to  be  collected  of  the  assets  of  the  deceased.  (2  R,  /&, 
U  ed.,  p.  162,  §  34 ;  p.  178,  §§  21,  22 ;  p.  706,  §  23 ;  ^. 
709,  §  44.)  It  stands,  then,  in  effect  as  if  it  were  a  debt 
against  the  testator,  and  it  must  abide  the  course  of  dis- 
tribution of  his  estate.  Now,  suppose  the  case  reversed, 
and  a  creditor  of  the  executor  individually  should  seek  to 
set  off  a  debt  due  to  him  personally,  against  a  demand  due 
by  him  to  the  testator.  That  could  not  be,  because  it 
would  alter  the  course  of  administration,  and  in  the  case 
of  an  insolvent  estate,  secure  to  a  debtor  of  the  estate 
the  means  of  defeating  the  right  of  creditors  of  the  estate 
to  a  rateable  share  of  the  assets.  For  the  same  reason,  if 
an  executor  sues  for  a- debt  created  in  his  favor  since  the 
testator's  death,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  testator.  To  authorize  a  setroff,  the  debts 
must  be  mutual,  and  due  to  and  from  the  same  persons  in 
the  same  capacity.  Therefore,  a  debt  arising  with  the  exe- 
cutor, cannot  be  set  off  against  a  debt  due  from  the  test- 
ator. The  judgment  for  costs  in  this  case  is  substantially, 
though  not  in  form,  the  same  as  a  debt  against  the  testator ; 
it  is  against  the  estate,  and  to  be  paid  out  of  the  assets, 
rateably  with  other  debts.  The  judgment  sought  to  be 
set  off,  has  been  purchased  by  the  executor  since  the  testa- 
tor's decease,  and  as  between  these  parties,  is  to  be  treated 
as  the  individual  property  of  the  executor.  The  principles 
on  this  subject  appear  to  be  well  established ;  and  I  think 
the  set-off  claimed,  cannot  be  allowed  without  making  a 
serious  inroad  upon  the  established  course  of  administra- 


Digitized  by 


Google 


NEW-YORK,  SEPTEMBER,  1851.  81 

DUDLXT  VS,  6EI8W0LD. 

tion  of  estates.  {Dnnoan  vs.  Lyon,  3  J.  C.  R.^  351 ;  Dale 
▼B.  Cooke^  4  J.  C.  R.^  11 ;  Fry  vs.  Evam^  8  Wendell^  630 ; 
HiUs  vs.  TaUma/rCs  admimstrator^  21  Wi^Tui!^,  647 ;  irt>- 
fft^  YB.  De  Kayy  10  Paige,  323.)  Besides,  I  am  satisfied 
that  it  would,  in  the  language  of  the  late  Chancellor,  *^  be 
inconsistent  with  the  principles  of  sound  policy  to  permit 
an  executor  to  buy  up  claims  against  creditors  of  an  estate 
for  the  purpose  of  obtaining  a  set-off  in  equity.''  {Mead 
TB.  Merritty  2  Paige^  405.)  The  business  of  an  executor 
or  administrator  is  to  settle  the  estate,  pay  the  debts  and 
distribute  the  surplus,  and  not  to  speculate  in  demands 
against  the  creditors.  It  is  not  a  legitimate  purpose  for 
which  to  employ  the  trust  funds,  to  buy  up  debts  against 
claimants ;  and  if  he  does  so  he  must  take  the  risk  of  such 
dealings  upon  his  own  individual  responsibility.  On  the 
other  hand,  if  such  transactions  be  lawful,  the  money  ad- 
vanced to  purchase  such  claims  may  be  legally  charged 
to  the  estate ;  and  the  consequences  of  such  a  doctrine  may, 
in  many  cases,  be  most  disastrous.  There  might  be  no  harm 
accruing  in  this  particular  instance,  but  a  bad  rule  always 
overcomes  in  permanent  evil  any  transient  and  partial 
benefit  I  must,  therefore,  permit  the  execution  to  issue, 
unless  insufficiency  of  assets  be  alleged. 
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BX  PA&TE,  M^DOHHELL. 


Ex  PABTE,  McDonnell. 

In  the  matter  of  the  Estate  of  Michael  McDonnell,  de- 
ceased. 

Thi  appoiDtment  of  an  executor  may  be  express  or  conBtractiye,  and 
though  a  person  be  not  appointed  executor  bj  that  name,  yet  if  the 
testator  commit  to  his  charge  duties  which  it  is  ordinarily  the  proy- 
ince  of  an  executor  to  perform,  the  intention  to  inrest  him  with 
that  character  may  be  inferred. 

Where  the  testator  by  his  will  said,  *'  After  all  my  just  debts  being  paid,  I 
wish  my  brother  E  M  D.,  to  invett  all  my  property,  consisting  of  a 
farm,  Ac,  six  hundred  dollars,  Ac,  in  the  Greenwich  Sayings'  Bank, 
d^c,  and  chattle  property  when  converted  into  auh;  and  the  interest 
accruing  thereupon  to  be  transmitted  to  my  father ;  and  the  capital,  at 
my  father's  death,  to  be  diyided  among  my  three  brothers," — ^Held, 
that  E  M.  D.  was  designated  to  execute  the  will,  and  was  executor  ac- 
cording to  the  tenor. 

A.  Thompson,  for  Executor, 


The  Surrogate.  Edward  McDonnell  applies  for  letters 
testamentary  on  the  will  of  the  testator,  on  the  ground 
that  he  is  executor  according  to  the  tenor.  Though  the  ex- 
ecutor can  only  derive  the  right  to  his  office  from  a  testa- 
mentary appointment,  yet  it  is  well  established  that  his 
appointment  may  be  either  express  or  constructive.  This, 
like  all  other  questions  of  testamentary  construction,  is  a 
question  of  intention,  to  be  ascertained  from  an  examina- 
tion of  all  the  provisions  of  the  will.  The  rule  seems  to  be 
that,  although  an  executor  be  not  nominated  in  precise 
terms,  yet,  if  by  any  words  the  testator  commit  to  any  per- 
son the  charge  of  those  duties  which  it  is*  ordinarily  the 
province  of  an  executor  to  perform,  the  intention  to  in- 
vest him  with  that  character  may  be  inferred.  {Toller^ 
85  ;  Williams  on  Executors j  186.) 

The  testator  bequeaths  as  follows,  "  After  all  my  just 
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debts  being  paid,  I  wish  my  brother  Edward  McDonnell 
to  invest  my  property,  consisting  of  a  farm  near  Dubuque ; 
about  six  hundred  dollars  in  the  Greenwich  Savings' 
Bank ;  one  hundred  and  fifty  dollars  owing  to  me  by  my 
said  brother,  E.  McD.,  and  one  hundred  dollars  lent  by 
me  to  J.  McD ;  my  stock  of  liquors  and  chattel  property, 
when  converted  into  cash, — the  whole  amount  to  be  inves- 
ted in  some  safe  bank  in  the  city  of  New  York,  and  the 
interest  accruing  thereupon  to  be  transmitted  semi-annu- 
ally to  my  father ;  and  tiie  capital  at  my  father's  death,  to 
be  divided,  share  and  share  alike,  among  my  three  broth- 
ers." It  is  very  manifest  that  the  testator  has  here  com- 
mitted the  administration  of  all  his  estate  to  his  brother 
Edward.  The  words  "  after  all  my  just  debts  being  paid," 
if  they  were  followed  by  a  mere  gift  would  throw  a  doubt 
over  such  a  construction.  But  they  are  in  immediate  con- 
nection with  the  bestowal  of  powers  identical  with  those 
of  an  executor,  such  as  the  collection,  sale  and  conversion 
of  his  estate  into  cash,  its  investment,  the  payment  of  the 
interest,  and  the  distribution  of  the  principal.  It  could 
not  have  been  designed  to  entrust  these  important  duties 
to  his  brother,  and  commit  to  an  administrator  the  pay- 
ment of  his  debts;  on  the  contrary,  the  most  sensible 
reading  seems  to  be  that  the  payment  of  debts,  as  well  as 
the  other  executory  powers  mentioned  in  immediate  con- 
nection, were  aU  intended  to  be  committed  to  the  charge 
of  the  same  person,  instead  of  being  broken  and  separated. 
It  thus  appearing  that  the  testator  designated  his  brother 
as  the  person  to  exeoute  his  will,  and  the  use  of  the  word 
^^  executor  "  not  being  essential  to  the  appointment,  letters 
testamentary  may  issue  to  the  applicant. 
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The  Eoman  Catholic  Orphan  Asylum  vs  Strain. 
In  the  matter  of  the  Estate  of  Whjjam  Harken,  Deceased'^ 

The  intestate  deposited  with  R.  R.  B.  H.  certain  sumsy  taking  a  certificate 
that  the  same  had  been  deposited  by  "  William  and  Ellen  Hdrkin ; " 
Ellen  Harkin,  the  wife  of  William,  survived  her  husband,  ffeld^  that 
it  was  in  form  a  joint  deposit;  that  having  been  made  in  this  mode^ 
with  the  privity  of  the  husband,  it  was  frimd  facie  a  gift  to  her  in  case 
she  survived ;  and  that^  not  having  been  disturbed  in  the  lifetime  of 
the  husband,  it  became,  on  his  decease,  the  absolute  property  of  the 
wife. 

T.  J.  Glovkb, /or  the  Roman  Catholic  Orphan  Aeylttm, 

The  evidence  shows  that  William  Ilarkin,  the  husband, 
and  Ellen  Harkin,  the  wife,  deposited  $1,400  in  their  joint 
names  with  and  took  from  the  Bt.  Bev.  Bishop  Hughes  a 
certificate  of  deposit,  or  promissory  note,  shewing  that  they 
had  so  deposited  that  sum — ^the  same  to  be  returned  at  cmy 
time  aftefr  inoo  weM  notice^  with  interest  at  5  per  cent 

William  Harkin  died  intestate  in  the  summer  of  1849, 
leaving  two  children  and  his  widow  Ellen.  At  the  time  of 
his  death,  the  said  sum  still  remained  on  deposit  the  same 
as  before.  Shortly  after  William's  death,  Ellen,  his  widow, 
also  died,  leaving  a  will,  whereby  she  gave  this  $1,400  to 
her  two  children,  and  if  they  died  before  twenty-one,  then 
to  the  Orphan  Asylum.  The  children  are  both  dead,  and 
the  Asylum  claims  the  whole  of  this  sum. 

The  right  of  the  Asylum  is  not  questioned,  provided  the 
fund  belonged  to  Mrs.  Harkin.  If  it  was  hers  to  give,  there 
is  no  doubt  of  the  validity  of  the  gift  to  the  Asylum ;  and 
her  right  to  give  it  depends  upon  the  question  whether  it 
became  hers  by  survivorship. 

The  general  doctrine  of  the  right  of  the  husband  to 
reduce  into  his  own  possession  all  the  personal  property 
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and  choees  in  action  of  his  wife  during  coverture  is  not 
disputed.  Nor  is  it  necessary  to  deny,  that  William  Harkin 
might  during  his  lifetime  have  called  in  this  deposit,  and 
himself  have  lawftiUy  discharged  the  security.  But 
we  say  that  upon  the  common-law  doctrine,  where  any 
kind  of  property  or  security  is  taken  (though  it  be  by  the 
husband  alone)  in  the  joint  names  of  himself  wnd  wife^  and 
he  dies  first,  not  having  disposed  of  it,  the  wife  takes 
such  property  or  security  as  her  own  by  sv/rvvoorship. 
The  principle  seems  to  be  general,  and  is  based  upon  the 
idea  that  the  husband  intended  such  to  be  the  result,  from 
the  feet  of  taking  the  property  or  security  in  their  joint 
names ;  and,  indeed,  the  fact  is  without  meaning,  and  of 
no  effect,  unless  this  result  is  attached  to  it. 

See,  the  cases  and  text,  Brigh£%  Htcshwnd  and  Wife^  hy 
Lockwoodj  Vol.  l,jp.  32. 

Where  money  was  lent  by  the  husband,  and  the  se- 
curity taken  in  the  joint  names  of  himsdf  a/nd  wifey  she 
was  entitled  by  survivorship.  {Watts  vs.  Thomas^  2  P. 
Wms.y  364,  cited  in  Bright^  vbi  s^wpra^ 

A  note  to  husband  and  wife  survives  to  her.  (fiich- 
ardson  vs.  Daggett^  4  Verm.^  336.)  So  of  a  note  and  mort- 
gage. {Draper  vs.  Jackson^  16  Mass.^  480.)  The  same  of 
a  bond.  {Briggs  vs.  Beach^  18  Verm.^  116.)  And  a  judg- 
ment   (10  Johns.  R.^p.  51.) 

%hd.  The  property  of  the  wife  in  this  deposit,  by  sur- 
vivorship, is  still  more  strongly  recognized  in  equity. 

Where  a  husband  purchased  stock  in  the  name  of  him- 
self and  wife,  Lord  Eldon  said,  it  was  primA  facie  a  gift  to 
her,  in  the  event  of  her  surviving.  {Wilde  vs.  Wilde, 
Ooates  vs.  Steoen,  cited  in  Brighty  vhi  supra.)  Same  point 
in  Craig  vs.  Crad^,  3.  Barb.  Ch.  R.y  76 ;  Eingdon  vs. 
Bridges^  2  Vem.,  67;  8  Ves.^  99;  Chrisfs  Hospital  vs. 
Budgvriy^  Fmi.,  683. 

13ie  doctrine  is  shown  by  these  cases  not  to  be  confined 
to  instances  in  which  the  wife  is  tlie  meritorious  cause,  by 
reason  of  having  earned,  or  otherwise  owning,  the  property 
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invested.  It  applies  fully  as  well  where  the  husband 
invests  his  own  funds  in  the  joint  names  of  himself  and 
wife. 

Srd.  It  is  objected  that  she  calls  it  in  her  will  the  prop- 
erty of  her  husband,  and  that,  therefore,  it  is  to  be  deemed 
his.  But  by  the  same  will  she  disposes  of  the  whde  of  it 
She  exercises  full  and  complete  dominion  over  it,  the 
highest  evidence  of  the  assertion  of  her  rights.  Is  not  that 
stronger  proof  of  her  title  than  the  loose  expression  of  an 
illiterate  person,  not  chargeable  with  the  niceties  of  legal 
accuracy? 


J.  Edoab,  for  Adminittrator  of  William  Harkin, 

Should  the  $1,400  (or  thereabouts)  deposited  with 
Bishop  Hughes,  in  the  joint  names  of  William  and  Ellen 
Harkin,  and  since  paid  to  Strain,  as  administrator  of 
William  Harkin,  deceased,  be  considered  as  belonging  to 
the  estate  of  William  Harkin,  deceased,  or  to  that  of  Ellen 
Harkin,  deceased  ? 

The  facts  in  the  case  show  that  the  only  interest  which 
the  wife  had  in  this  money,  before  the  death  of  her  husband, 
was  created  by  the  deposit  being  made  in  the  joint  names 
of  the  husband  and  wife.  The  money  was  the  earnings  of 
the  husband  without  doubt ;  and  the  wife  afterwards,  in 
making  her  will  (See  Lib,  99  of  WtUs^  p.  143),  must  have 
considered  it  his  money,  as  she  calls  it  such ;  but  she  mis- 
conceived her  legal  right  to  it,  and  therefore  made  pro- 
vision for  its  use  by  her  will.  The  money  must  be  con- 
sidered as  belonging  to  him  at  the  time  of  deposit,  unless 
there  be  positive  evidence  to  the  contrary.  There  is  no 
evidence  that  there  was  an  intention  on  the  part  of  the 
husband,  in  making  the  deposit  in  this  manner,  that  it 
should  be  for  the  benefit  of  his  wife. 

He  question,  therefore,  arises,  whether  the  act  itself 
without  any  known  intention,  was  suflScient  in   law  to 
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create  a  joi^t  interest  for  the  wife ;  and  ateo,  whether  such 
a  deposit  was  a  gift  from  the  husband  to  the  wife. 

The  money  belonging  to  the  husband,  the  deposit  in  the 
joint  names  of  the  husband  and  wife,  did  not  divest  him  of 
his  exclnsive  property  in  it.  If  the  deposit  had  been 
made  in  her  nfune  alone,  it  would  still  have  remained  his 
property.  The  same  law  will  apply  to  this  deposit  which 
relates  to  deposits  in  savings  banks,  or  any  other  institution 
for  deposits,  or  to  money  in  possession.  The  husband,  at  any 
time  before  his  death,  could  have  drawn  this  money,  and 
no  one  else  could  legally ;  and  after  his  death  the  money 
vested  in  his  administrator,  and  he  alone  was  legally  au- 
thorized to  collect  it.  The  Bishop  so  considered  it  at  the 
time,  or  he  would  not  have  paid  over  the  money  to  Strain 
and  taken  his  receipt  as  administrator  of  William  Harkin, 
deceased. 

There  is  no  evidence  that  it  was  intended  as  a  gift  from 
tiie  husband  to  his  wife ;  and,  even  if  there  were,  it  is 
doubtftd  whether  such  would  be  a  legal  gift. 

At  common  law,  a  gift  from  the  husband  to  the  wife 
was  void,  and  we  have  no  statute  altering  that  law,  except 
the  gift  be  made  through  a  trustee  specially  appointed  for 
the  purpose,  and  named  definitely  as  such.  A  trusteeship 
cannot  be  implied.  In  this  case  there  was  no  trustee 
named,  nor  can  one  be  implied. 

The  opposing  counsel  quoted  Zochcood^s  BrigMa 
nuixmd  and  Wife,  p.  32,  §§  14,  16,  16,  17,  and  18,  in 
relation  to  such  gifts — ^which  is  English  law ;  but  even  by 
that  law  ^^  there  must  be  satisfactory  evidence  that  the 
husband  has  divested  himself  of  the  property,  and  agreed 
to  hold  it  as  trustee  for  his  wife."    Id.,  §  21. 

From  the  reports  of  cases  in  this  and  other  States  of  the 
Union,  it  will  be  seen  that  there  have  been  many  contra- 
dictory decisions  in  relation  to  the  right  of  survivorship  of 
the  wife ;  but  there  is  no  decision  supporting  the  right  by 
survivorship  of  the  wife,  in  a  security  given  to  the  husband 
and  wife  in  their  joint  names,  unless  the  wife  was  distinctly 
specified,  or  shown  to  be  the  meritorious  cause  of  such 
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security.  And  fttrther,  these  securities  are  afinost  invari- 
ably created  by  third  persons,  and  not  by  the  husband. 

The  case  in  10  Johns.  li.j  p.  61,  quoted  by  the  opposing 
counsel,  was  that  of  a  bond  given  for  the  maintenance  of 
husband  and  wife  "  during  their  joint  and  several  lives." 
By  the  condition  of  the  bond,  the  survivor  was  specifically 
named  as  entitled  to  the  benefit  of  the  bond.  Also,  in  the 
case  in  4  Verm.  p.  336,  "  the  wife  was  shown  to  be  the 
meritorious  cause  of  the  note,  and  the  interests  of  creditors 
of  the  estate  were  not  involved."  And  so  of  all  the  other 
cases  quoted  by  tlie  opposing  counsel. 

The  following  cases  are  offered  as  relating  to  the 
subject : 

"  Money  in  the  hands  of  a  wife  at  the  decease  of  her 
husband,  earned  and  received  by  her  before  the  marriage, 
or  given  to  her  by  her  husband  afterwards,  passes  to  his 
administrator."  ( Washburn  vs.  IlaUj  10  Pick.,  429.)  Same 
doctrine  in  2  C(m7i.  Rep.,  564;  14  Cmn.,  99 ;  1  Hill  S.  C, 
191.) 

"  Money  deposited  in  a  bank  by  a  married  woman,  who 
with  her  husband's  consent  lives  separate  from  him,  and  is 
not  supported  by  him,  is  his  money,  although  it  is  de- 
posited in  her  name."    {Ames  vs.  Chew.,  6  Met.  320.) 

"Money  paid  to  the  wife  is  paid  to  the  husband, 
whether  he  ever  received  it  or  not."  ( White  vs.  White,  2 
Bow.  Miss.,  931.) 

The  case  of  Dacy  vs.  Chemical  BanJc,  2  IlaU,  550, 
cited  by  the  opposing  counsel,  was  decided  on  the  question 
of  agency,  and  not  of  survivorship ;  and  the  inference  is, 
that  the  bank  would  have  been  held  responsible  if  it  had 
been  shown  that  they  knew  the  depositor  to  have  been  a 
married  woman. 

"  A  note  payable  to  a  fetiie  covert,  is  payable  to  her 
husband,  who  alone  has  power  during  his  life^  to  enforce 
payment,  or  discharge  the  demand ;  and  after  his  death  it 
will  go  to  his  executor  or  administrator,  and  not  to  the 
wife."    {ShuUleswoHh  vs.  N^ayes,  8  Mass.,  229.) 
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.  '^  A  note  made  payable  to  a  married  woman,  is  in  law 
a  note  to  the  husband,  and  becomes  instantly  his  property, 
and  her  endorsement  transfers  no  property  in  the  note." 
{S(K>affe  vs.  ^/i^,  5  SAep.y  801 ;  See  ChiMy  on  BUUj  p. 
23,  &c.) 

"A  direct  transfer  from  husband  to  wife,  without  a 
trustee,  conyeys  nothing,  though  it  respects  the  wife's 
interest."    {Pwrkev  vs.  Sfmke/H^  2  Jf*fe«,  278.) 

"No  agreement  between  husband  and  wife  can  be 
made  during  coverture  which  in  legal  effect  will  transfer, 
by  way  of  gift  or  sale,  any  property  from  the  husband  to 
the  wife."    (15  Gmm.,  687.) 

The  money  ought  to  be  considered  as  a  part  of  the 
husband's  estate,  and  should  be  accoimted  for  and  distri- 
buted as  such. 


The  Sukbooate.  Hie  intestate,  William  Harkin,  de- 
posited with  the  Et.  Eev.  Bishop  Hughes  $1,200,  in  the 
joint  names  of  himself  and  wife,  taking  as  evidence  of  the 
deposit  a  certificate  stating  that  "William  and  Ellen 
Harkin  have  $1,200  on  deposit  with  the  Et.  Eev.  Bishop 
Hughes,  to  draw  interest  at  five  per  cent,  and  to  be  re- 
tamed  at  any  time  after  two  weeks'  notice."  Two  other 
sums  of  $100  each,  were  subsequently  deposited  in  the 
same  manner.  Ellen  Harkin  survived  her  husband ;  and 
the  point  is  now  submitted,  whether  the  sums  so  deposited, 
are  to  be  accounted  for  as  part  of  the  estate  of  her  hus- 
band, or  belonged  a  moiety  to  each,  or  to  her  by  right  of 
survivorship. 

It  appears  that  the  deposits  were  made  in  this  manner 
for  a  series  of  years, — the  first  certificate  being  in  the  same 
form;  and  when  the  amount  reached  $1,200,  it  was  surren- 
dered and  a  new  certificate  issued.  The  account  in  the 
books  of  the  Bishop,  was  also  kept  in  the  names  of  husband 
and  wife,  in  accordance  with  the  certificate.  There  is  no 
-evidence  beyond  the  certificate,  except  the  impression  of 
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the  Bishop's  Secretary,  that  either  party  came  to  make  the 
depoeit».  He  also  adds,  that  this  joint  deposit  is  a  com- 
mem,  though  not  a  usual  form  of  depositing. 

I  must,  therefore,  decide  the  case  upon  the  £Eice  of  the 
certificate,  which  recites  that  William  and  Ellen  Harkin 
had  deposited  $1,200,  to  draw  interest  at  five  per  cent,  and 
to  be  returned  at  any  time  after  two  weeks'  notice.  In 
form  it  was  a  joint  deposit,  and  if  the  depositors  had  not 
been  husband  and  wife,  there  can  be  no  doubt  that  such 
would  have  been  its  legal  character. 

The  presumption  of  such  a  form  is,  that  it  was  not 
without  design.  The  transaction  itself,  the  manner  in 
which  the  deposit  was  made  and  the  certificate  taken, 
afford  satisfactory  evidence  of  the  object  or  purpose.  In 
CMefs  Hospital  vs.  Budgin^  2  Vernon^  683,  the  husband 
had  lent  out  money  in  the  names  of  himself  and  his  wife, 
upon  bonds  and  mortgages  taken  in  their  joint  names. 
The  Lord  Keeper  regarded  the  wife  as  a  joint  purchaser,  and 
as  entitied  to  the  securities  by  survivorship.  In  Thmimer  vs. 
PUchcTy  5  Sinfum^  35,  a  testator,  before  making  his  will, 
transferred  two  sums  of  bank  annuities  into  the  names  of 
himself  and  wife,  and  afterwards  bequeathed  all  his  ftmded 
property  to  trustees.  lie  subsequentiy  purchased  ftirther 
sums  in  the  stocks,  in  the  names  of  himself  and  his  wife,  and 
died  in  her  life-time,  having  no  stock  except  that  above- 
mentioned,  exclusive  of  which  his  property  was  not  suffi- 
cient to  pay  his  legacies.  It  was  held  by  Sir  Lancelot 
Shadwell  and  affirmed  cm  appeal  by  Lord  Srougham,  tiiat 
the  wife  by  surviving  her  husband  became  absolutely  en- 
titied to  the  sums  of  stock,  there  being  "  nothing  to  show 
that  the  husband  intended  that  the  transfers  should  have  any 
operation  but  what  they  legally  had."  In  Cooites  vs.  Stevens^ 
1  To.  ds  CoU.y  Exqr.  B.^  66,  tiie  testator  bequeatiied  £2,200 
stock,  ^'  Jm  property  "  standing  in  the  joint  names  of  him- 
self and  wife ;  and  Lord  Abinger  held  that  the  stock  was 
the  absolute  property  of  the  wife  surviving,  saying,  '^  I  am 
of  opinion,  upon  all  the  decisions,  that  this  is  the  absolute 


Digitized  by 


Goo^q: 


NEW.YORK,  SEPTEMfiKR,  1851.  41 

THE  ROMAX  CATHOUC  ORFHAH  ASYLUM  V^,   STBAIH. 

property  of  the  defendant  (the  wife.)  The  tranflfers  were 
made  to  the  husband  and  wife  in  their  joint  names,  and 
there  is  no  evidence  to  show  that  these  transfers  were 
conpled  with  any  trust"  In  that  case,  the  authorities 
bearing  on  the  question  were  copiously  cited,  and  among 
them  Ix>rd  Eldon's  decision,  in  Wilde  vs.  WUde^  where  he 
said,  the  purchase  of  stock  by  the  husband  in  the  joint 
names  of  himself  and  his  wife,  was  prima  fade  a  gift  to 
her,  in  the  event  of  her  surviving,  unless  evidence  was 
produced  of  contemporaneous  acts  showing  a  contrary  in- 
tention. (See  Craig  vs.  Craig^  3  Ba/r.  Ch.  -ff.,  104 ;  Bichr 
archon  vs.  Daggett^  4  Verm,  i?.,  336 ;  Drajper  vs.  JaeJceon^ 
16  Mom.  i?.,  480 ;  Lockwood^e  Bright s\nutX>amd  amd  Wife^ 
1,  jp.  32 ;  TFww.  on  Ext9,^  719.)  Li  tlie  present  case,  it  is 
urged  that  the  wife,  in  bequeathing  the  deposit  in  ques- 
ticm,  by  describing  it  as  the  property^^of  her  husband,  has 
attached  that  character  to  it.  I  think  not.  Those  are  mere 
words  of  description ;  and  in  any  event  the  force  of  a  pos- 
sible inference  to  be  drawn  from  such  a  misdescription 
is  neutralized,  if  not  overcome,  by  the  fact  she  disposes  of 
it  in  her  wiU,  as  if  it  were  her  own  property. 

Hie  characteristic  features  of  tliis  transaction  are  analo- 
gons  to  those  of  the  cases  which  I  have  cited.  The  deposit  is 
in  tiie  nature  of  an  investment :  the  money  is  not  to  be  pre- 
served in  specie,  but  to  be  employed,  and  interest  thereon 
paid  by  the  depositary.  The  investment  is  made  with  the 
privity  of  the  husband,  in  the  name  of  himself  and  wife ; 
and  the  certificate  of  the  deposit  or  investment,  is  taken  in 
the  same  names.  This  was  his  own  act,  and  establishes  a 
gift  to  her  in  case  she  survived ;  and  he  not  having  recalled 
it  or  converted  the  property  into  possession  in  his  life-time, 
and  die  legal  title  being  in  her  by  survivorship,  it  is,  in  the 
language  of  Lord  Abinger,  her  "  absolute  property." 

But  it  is  said  that  at  law,  gifts  from  the  husband  to  the 
wife  are  void.  That  relates,  however,  to  direct  gifts,  not  to 
transactions  through  the  medium  of  a  third  person ;  and^ 
besides,  the  rule  does  not  prevail  in  equity,  which  sup- 
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ports  gifhB  between  husband  and  wife.  {Lucas  vs.  Luoas^ 
Atk.j  271.)  There  is  no  claim  in  this  case  by  creditors, 
but  the  struggle  is  between  the  representatives  of  the 
husband  and  the  legatees  of  the  wife ;  and  I  am  clearly 
of  opinion  that  by  the  mode  of  investment  adopted  by  the 
husband,  on  his  decease  leaving  her  surviving,  her  title  to 
the  property  was  absolute. 


WkIE  V8.  FrKSGEBALD. 

In  the  matter  of  proviiig  the  last  Will  and  Testament  of 
John  Bringklet,  deceased. 

A  WILL  contested  on  the  ground  of  incapacity,  undue  inflnence,  and  invalid 
execution — admitted  to  probate.  Where  the  testator  was  of  adyanced 
age,  his  hearing  sUghtlj  affected,  and  his  sight  very  seriously  im- 
paired, the  circumstances  attending  the  execution  of  his  wiU  shoidd  be 
carefully  scrutinized  for  any  traces  of  imposition  or  artifice.  Kind 
offices  and  faithful  services  tend  to  influence  the  mind  in  favor  of  the 
party  performing  them ;  and  care  should  be  taken  not  to  confound  the 
natural  action  of  the  human  feelings  in  this  respect^  with  positive  dicta- 
tion and  control  exercised  over  the  mind  of  the  testator. 

The  law  does  not  prohibit  deaf,  dumb,  or  blind  persons  from  making  a 
wiU.  Defects  of  the  senses  do  not  incapacitate,  if  the  testator  possess 
sufficient  mind  to  perform  a  valid  testamentary  act. 

The  statute  does  not  require  a  will  to  be  read  to  the  testator  in  presence  of 
the  witnesses,  though  it  is  proper  to  do  so  when  the  testator  is  blind 
or  cannot  read. 

Besides  mere  formal  proof  of  execution,  something  more  is  necessary  to  es- 
tablish the  validity  of  a  will  when,  from  the  infirmities  of  tbe  testator, 
his  impaired  capacity,  or  the  circumstances  attending  the  transaction, 
the  usual  inference  cannot  be  drawn  from  the  formal  execution.  Ad- 
ditional evidence  is  required  that  his  mind  accompanied  the  will,  and 
that  he  was  cognizant  of  its  provisions.  This  may  be  established  by 
the  subscribing  witnesses,  or  by  evidence  aliwnde. 

It  is  not  essential  that  both  witnesses  should  prove  that  the  provisions  of 
the  statute,  as  to  the  mode  of  execution,  were  complied  with.  Where 
one  witness  testified  clearly  to  their  performance,  and  the  recollection 
of  the  other  was  vague  and  indistinct— held,  that  the  proof  of  execu- 
tion was  sufficient 
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L.  R  Mabsh,  fi>r  Executor, 

L  The  requisites  of  the  statute  have  been  complied 
with  in  the  execution  of  this  will. 

1.  It  was  subscribed  by  the  testator  at  the  end  of  the 
will. 

2.  It  was  subscribed  by  him  in  the  presence  of  each  of 
the  attesting  witnesses,  and  acknowledged  to  have  been  so 
made  to  each  of  them. 

3.  It  was  at  the  same  time  declared  by  him  to  be  his 
last  will  and  testament,  and 

4.  There  were  two  attesting  witnesses,  each  of  whom 
signed  as  such  at  the  request  of  the  testator. 

These  requisites  are  evidenced  by  the  attestation  clause, 
as  well  as  by  the  testimony  of  the  two  sxibscribing  wit- 
nesses. 

n.  If  it  be  said  that  tlie  testator  was  afflicted  with  loss 
of  sight,  and  therefore,  greater  care  was  necessary  than  in 
other  cases.    We  reply : 

1.  The  statute  makes  no  distinction  between  a  blind 
man  and  one  who  can  see.  These  requisites  apply  to  all — 
blindness  or  deafness  does  not  incapacitate.  If  these  re- 
quisites of  the  statute  have  been  substantially  complied 
with,  the  will  is  valid,  unless  otherwise  impeached,  whether 
the  testator  was  blind  or  deaf. 

2.  The  old  man  could  see  to  some  extent.  At  times  bet- 
ter than  at  others.  He  could  walk  the  streets  unattended ; 
see  when  he  approached  the  gutter ;  discern  forms ;  could 
write  his  name,  and  write  it  well — ^witness  the  receipts 
sworn  to  by  I.  W.  Gross,  and  his  signature,  in  1845,  to  the 
bond  and  affidavit.  By  his  glass  he  could  detect  the  joints 
between  bricks.  He  was  not  so  fai*  deficient  in  vision  as 
to  disable  him  from  knowing  what  was  taking  place  around, 
at  the  time  of  the  execution  of  the  will.  Nor  was  any 
trick  or  fi^ud  played  off  upon  his  sense  of  sight  at  that  time. 

3.  Unusual  care  was  adopted  by  the  attorney.  Mr. 
Hopper,  who  drew  this  will  and  officiated  at  its  execution, 
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testified  that  he  drew  the  will  according  to  testator's  direo- 
tiomiSy  from  a  former  will ;  that  he  read  it  over  several  times 
to  the  testator,  explaining  it  to  him ;  that  at  the  time  of 
execution,  he  asked  him  if  he  declared  this  which  he  had 
just  signed,  to  be  his  last  will  and  testament,  and  he  said 
"I  do."  "  Do  you  desire  Mr.  Albro,  the  gentleman  present, 
and  myself,  to  witness  your  signing  and  declaration  ?"  and  he 
said, "  I  do."  Then  Mr.  Hopper  told  him  that  a  little  cere- 
mony was  required,  and  that  he  should  read  the  attestation 
clause  of  the  will,  which  they  (the  witnesses)  were  required 
to  sign  and  certify,  and  thereupon  did  read  it,  and  then 
told  him  that  Mr.  Albro  and  himself  would  sign  it  if  he  de- 
sired it,  and  he  said  he  did ;  and  the  witnesses  thereupon 
signed  it. 

There  was  in  the  execution  of  this  will,  a  deliberation, 
a  formality,  and  a  fiill  and  ceremonious  compliance  with 
all  the  forms  of  the  statute,  to  an  unusual  degree  and  ex- 
tent^ for  the  very  reason,  that  the  testator  had  not  the  full 
benefit  of  his  sight. 

4.  The  decedent  was  in  ML  possession  of  his  faculties 
of  hearing,  and  therefore,  could  well  know,  unless  the  will 
^u&fra/udulenily  read  to  him,  what  he  was  doing. 

The  evidence  on  the  subject  of  his  hearing,  is  full  and 
conclusive. 

That  he  was  a  litUe  hard  of  hearing  is  obvious ;  but  that 
this  amounted  to  any  incapacity  to  do  business  or  make  a 
will,  cannot  be  plausibly  contended. 

Some  of  the  witnesses  observed  that  he  was  a  little  hard 
of  hearing,  and  others  who  were  on  terms  of  intimacy  and 
daily  intercourse  with  him  (Peixotto,  contestant's  witness, 
and  others),  neoer  noticed  any  defect  in  his  hearing  at  all. 

in.  It  was  said  on  the  motion  in  the  nature  of  a  mo- 
tion for  a  nonsuit,  that  the  mbscription  must  be  made  in 
the  presence  of  two  witnesses,  and  at  the  testator's  request 
We  reply : 

1.  This  is  not  necessarv.    The  statute  does  not  require 
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it.    It  may  be  either  so  subscribed  or  aeknowledgeet-^  82, 
suM.  2. 

2.  It  was,  in  fact,  subscribed  in  the  presence  of  the  two 
witnesses,  who  witnessed  at  request  of  testator. 

Hopper  swears  that  this  was  so,  and  gives  his  account 
with  great  minuteness. 

ATJbro  swears  that  his  impression  is  that  he  saw  the 
testator  sign  the  will,  and  he  should  have  thought  it  singu- 
lar if  he  did  not. 

3.  It  is  not  necessary  that  both  witnesses  should  rememr 
her  all  the  requisites,  especially  when  one  of  them  does 
distinctly  remember  them. 

If  the  witnesses  are  dead  or  absent,  it  is  enough  to 
prove  their  signature.  The  will  in  such  case  is  admitted 
to  probate  without  any  proof  of  the  recollection  of  the  wit- 
nesses. 

So,  it  is  held^  that  when  it  is  stated  in  the  attestation 
clause,  that  the  requirements  of  the  statute  have  been  com- 
plied with,  specifying  them,  the  mere  vxmt  of  reooUection  of 
the  witnesseSy  is  not  evidence  of  non-compliance.  It  will  be 
presumed  that,  the  witnesses  would  not  have  signed  a  false 
statement ;  and  the  will  must  be  regarded  as  duly  proved, 
unless  affii'mcctwe  proof  of  non-compliance  is  introduced. 
(26  Wendell^  326,  Hemeen  vs.  Brinckerhcff.)  No  such  af- 
firmative proof  is  offered  in  this  case. 

lY.  It  was  stated  on  said  motion  as  for  nonsuit,  that 
the  will  must  be  deda/red  by  the  testator  to  be  his  last  will 
and  testament,  in  the  presence  of  the  two  witnesses.  We 
answer : 

1.  It  was  so  declared. 

Mr.  Hopper  swears  to  it  most  unequivocally. 

The  attestation  clause  states  it  so,  and  it  is  not  neces- 
sary, therefore,  that  Albro  should  remember  it.  It  will  be 
so  held,  under  the  authority  last  cited,  unless  ijiffi^rmaltwe 
proof  \o  the  contrary  is  given. 

But  Mr.  Albro  says  that  Hopper  asked  testator  if  he 
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declared  this  to  be  his  last  will  and  testament,  and  the 
testator  assented,  nodding  his  head. 

This,  of  itself,  was  a  sufficient  declaration. 

Such  dedaration,  need  not  be  in  any  form  of  words. 
^^  To  declare  to  a  witness  that  the  instrument  subscribed 
was  the  testator's  will,  must  mean,  to  make  it  at  the  time 
distinctly  known  to  him  by  some  assertion,  or  by  clear  as- 
sent in  words  or  signs^    (26  WendeU^  336,  Jiemsen  vs. 


Y.  The  idea  that  the  testator  could  not  make  a  valid 
will  from  defect  of  mind  or  memory,  seems  wholly  lost 
imder  the  overwhelming  evidence  from  the  witnesses  on 
both  sides  on  the  subject. 

The  pretence  of  the  contestants  was  not,  that  there  was 
any  tendency  to  msamty.  It  has  not  been  intimated  that  it 
would  be  contended  that  there  was  any  mental  aberration. 

The  idea  put  forth  by  contestants'  coimsel  seems  to  be, 
that  advancing  years  and  affliction  in  his  sight,  had  weak- 
ened the  vigor  of  the  testator's  mind  and  impaired  his 
memory.    As  to  this,  we  reply : 

1.  That  the  evidence  is  conclusive,  that  Mr.  Brinck- 
ley's  mind  wasfrm  <md  somid^  cmdhia  memory  good. 

Even  on  the  contestants'  own  evidence,  this  is  clear. 

McCord  says  he  talked  understandingly,  not  incohe- 
rently, but  like  a  man  of  sound  mind. 

Pdxotto  says  his  memory  was  fiEur,  and  his  mind  was 
firm. 

Rynex  thinks  his  mind  was  weakened  by  his  having 
sore  eyes! 

So  far  from  any  affliction  in  the  eyes  having  a  tendency 
to  impair  the  mind  or  memory,  the  effect  of  it  is  directly 
the  reverse.  A  man  unable  to  use  his  eyes  is  more  in  the 
habit  of  trusting  to  his  memory,  which  improves  under  the 
additional  confidence  thus  reposed  in  it.  Instances  of  this, 
I  doubt  not,  will  occur  to  every  man  within  the  circle  of 
his  own  acquaintance. 


Digitized  by 


Goo^q: 


NEW-YORE,  OCTOBER,  1861.  47 

WEIR  V$.  FITZGEBALD. 

Chritt€fpAer — ^Never  noticed  any  defect  in  his  mind  or 
memoiy ;  talked  reasonably  two  or  three  days  before  his 
death. 

Miss  6fros8  says  his  mind  was  mwnd. 

Eiwwrd  Otom — ^Never  observed  any  signs  in  him  of 
age,  decay,  or  impaired  intellect. 

This  is  the  evidence  with  which  the  contestants  come 
into  the  field. 

We  call  Dr.  Ogdm.  He  saw  no  indications  of  de- 
rangement or  imbecility,  or  debilitated  .mind. 

Wheder  never  observed  any  signs  of  giving  way  in  his 
mind — perfectly  rational,  and  so  up  to  the  time  of  the 
accident. 

BetU  worked  for  him  and  talked  with  him,  and  saw 
nothing  to  excite  suspicion. 

Maaim — His  mind  was  firm  cmd  atranff — sound  intel- 
lect— and  intelligent. 

Sardmff — ^His  mind  very  sound  and  very  acute,  never 
perceived  any  weakness  or  loss  of  memory. 

Samland^-Miiid  good  as  usual  for  that  time  of  life. 

Marfforet  GamUe — The  testator  used  to  visit  her  in 
her  blindness,  and  afford  his  assistance ;  and,  as  she  could 
not  read,  would  repeat  to  her  whole  chapters  in  different 
parts  of  the  Bible. 

Can  the  learned  coimsel  for  the  contestants  furnish  the 
same  evidence  of  their  capacity  to  make  a  will,  in  benevo- 
lence of  mind  and  tenacity  of  memory,  as  the  testimony  of 
Margaret  Gamble  shows  to  have  been  possessed  by  Mr. 
Brinckley  ? 

And  all  agree  that  his  health  wns  good^  his  habits 
r^nlar,  and  his  exercise  systematic.  Such  a  man  is  not 
likely,  at  the  age  of  76,  to  have  his  intellect  flicker  dimly 
in  its  socket. 

It  appears  he  had  mind  enough  to  gather  a  handsome 
estate,  and,  what  requires  equal  prudence  and  care,  to 
keep  t^  too. 

2.  But  it  is  not  indispensable  to  the  capacity  to  make  a 
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Yulid  will,  that  the  mind  should  retain  its  original  strength, 
or  be  a  mind  of  strength. 

The  testator  may  not  be  capable  of  managing  his  own 
business — he  may  tread  on  the  confines  of  idiocy  itself— 
yet,  if  he  be  not  an  idiot,  his  right  to  make  a  will  is  not 
impaired. 

"  Imbecility  of  mind  in  a  testator,  will  not  avoid  his 
last  will  and  testament.  Idiots,  lunatics,  and  persons  non 
compos  mentis,  are  disabled  from  disposing  of  their  own 
property  by  will ;  but  every  person  not  embraced  within 
either  of  the  above  classes,  of  lawful  age,  and  not  under 
coverture,  is  competent  to  make  a  will,  be  his  tmder- 
standing  ever  so  weak.  Courts,  in  passing  upon  the  valid- 
ity of  a  will,  do  not  measure  the  extent  of  the  under- 
standing of  the  testator,  if  he  he  not  totally  dqprvoed  cf 
reason  /  whether  he  be  wise  or  unwise,  he  is  the  lawful 
disposer  of  his  property,  and  his  will  stands  as  a  reason  for 
his  actions." 

"  A  man's  capacity  may  be  perfect  to  dispose  of  prop- 
erty hy  wiJl,  yet  inadequate  for  the  management  of  other 
business ;  as,  for  instance,  to  make  contracts  for  the  pur- 
chase and  sale  of  property ;  and  therefore  a  court  of  chan- 
cery may  commit  the  property  of  a  person  vncapdbU  of 
managing  his  estate  to  the  charge  of  a  committee,  and  yet, 
after  his  death  give  effect  to  a  will  made  by  him  whilst 
laboring  under  such  incapacity."  (26  Wendell,  255, 
8teu>a/rfs  Ealrs,  vs.  Lispena/rd;  confirmed  in  8  Demo,  87, 
Blancha/rd  vs.  Nestle.) 

VI.  The  great  cause  of  objection  seems  to  be,  that  the 
testator  has  seen  fit  to  give  a  large  share  of  his  property  to 
his  nephew,  Dr.  James  Weir. 

Well,  this  he  had  a  right  to  do.  (9  Cow.,  208,  Jackson 
vs.  Betts;  2  HtU,  670,  Oermond  vs.  Jones.) 

But  if  it  is  contended  that  vndue  infiumce  was  used  to 
induce  this  bequest.    We  reply : 

1.  The  case  lacks  all  evidence  whatever  of  any  v/ndue 
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infinmoe.  On  the  contrary,  the  contestants  prove,  hy 
Feixotto,  that  he  knew  of  no  fact  indicating  that  Weir  had 
any  control  over  the  testator's  mind. 

This  is  a  somewhat  conclusive  answer  to  the  objection. 

2.  The  testator  was  not  a  man  likely  to  be  vmdvly 


That  his  mind  was  good  and  firm,  is  abundantly  es- 
tablished ;  and  the  contestants  themselves  prove,  by  Feix- 
otto, that  it  was  independent. 

3.  There  is  no  evidence  whatever  that  Weir  ever  re- 
quested the  testator  to  remember  him  in  his  bequests,  or 
made  any  suggestion  as  to  any  of  the  provisions  of  his  will. 
On  the  contrary,  it  appears  by  the  testimony  of  Wm.  Hop- 
per that  the  testator  himself  ^  alone^  directed  how  it  should 
be  drawn. 

4.  But  if  he  had  solicited  such  testamentary  remem- 
brance, and  urged  it  by  fair  persuasion,  it  would  not 
invalidate  the  will. 

One  has  a  right,  by  fair  argument  or  persuasion,  to 
induce  another  to  make  a  will  in  his  favor.  (3  Denio^  M.y 
37,  Blcmchard  vs.  Nestle ;  3  Serg.  <&  Rawle^  269,  MiUer 
vs.  Miller.) 

5.  But  in  this  case  there  was  every  good  reason  why 
the  testator  should  devise  a  liberal  share  of  his  fortune  to 
Mr.  Weir. 

Mr.  Brinckley  had  neither  wife  nor  child.  In  giving  his 
property  to  his  nephew,  he  disregarded  no  pne  who  had  any 
claims  upon  him.  He  violated  no  promptings  of  natural 
affection  or  claims  of  blood.  Mr.  Weir  had  been  kind  and 
attentive  to  him  for  many  years.  He  made  Weir's  store 
his  place  of  habitual  resort.  It  gave  him  pleasure  to  visit 
Weir  and  his  £Eunily.  He  always  found  there  friends  and 
a  home.  He  had  taken  an  interest  in  his  nephew's  edu- 
cation and  advancement  He  bestowed  on  Weir  the  affec- 
tion he  would  have  given  to  his  own  child.  When  Weir 
was  sick,  the  old  man  was  anxious  and  alarmed.  Weir 
returned  his  good  offices  and  kindness,  was  always  ready 
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to  aid  him,  and  for  years  assisted  him  in  the  management 
of  his  affairs. 

If  these  contestants  ever  helped  the  old  man  over  a 
gutter,  or  lifted  a  finger  to  aid  him,  or  spoke  a  kind  word 
to  console  him— or  did  any  act  whatever  to  smooth  his  de- 
scending journey,  the  evidence  of  it  exists  elsewhere  than 
in  this  case. 

That  Mr.  Brinckley  should  have  felt  attached  to  Weir, 
and  been  moved  by  gratitude  for  his  long  and  continuous 
kindness,  care  and  assistance,  was  not  only  natural,  but 
one  of  the  strongest  evidences  of  a  sound  and  healthy  mind. 

These  very  qualities,  attachment  and  gratitude  to  a 
donee  for  long  and  persevering  care  and  kindness,  are  re- 
cognized, in  the  great  case  of  Stewart  vs.  Idspenardy  as  one 
of  the  evidences  of  capacity  to  make  a  will.  (26  Wetid., 
265,  3d  marginal  note.) 

VJi.  The  provisions  of  the  will  itself,  furnish  evidence 
on  all  the  foregoing  points  \ipon  the  merits.  They  seem 
just  and  equitable,  neglecting  no  one,  taking  care  of  all ; 
and  yet,  with  a  just  discrimination,  not  unmindful  of  the 
obligations  of  gratitude,  or  the  promptings  of  affection. 


K  W.  Mabsh,  for  C.  M,  Sneeden. 

I.  The  onus  proba/ndi  lies  in  every  case  upon  the  party 
propounding  the  will,  and  he  must  satisfy  the  court  that 
the  instrument  so  propounded  is  the  last  will  of  a  capable 
testator.  (Barry  vs.  BuUin^  1  Ourteisj  Ec.  i?.,  638 ; 
Chaffee  vs.  The  Baptist  Missionary  Corwention^  10  Paige^ 
86,  90,  91.) 

IL  The  law  in  this  country  does  not  fa/oor  wills ;  on  the 
contrary,  the  courts  are  disposed  to  construe  the  statute  of 
wills  strictly.  The  Supreme  Court  of  Pennsylvania  says  the 
statute  of  wills  should  be  strictly  construed,  and  adds^  ^  It 
is  infinitely  better,  especially  when,  as  in  this  coiyitry,  the 
law  makes  an  equal  and  just  distribution  of  the  estate,  that 
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a  person  should  die  intestate,  than  that  we  shotdd  nm  the 
risk  of  fraud  and  mistake,  which  will  be  the  inevitable 
<»iiBequence  of  a  loose  construction  of  the  act.  {BeMy 
Wia,9Barr'9Pmn.,Ii.p.5S;  lDenio,S8\  8Paa^491; 
36  Wmd.,  325.) 

nL  The  position  of  the  principal  witness,  Hopper,  is 
not  such  as  to  demand  implicit  and  unqualified  credit. 

1.  His  want  of  candor.  It  does  not  appear  until  the 
fag-end  of  a  long  cross-examination  that  he  was  testifying 
to  the  will  of  a  blind  man  who  told  him  he  cotUd  not  see  to 
read^  who  could  not  recognize  him  by  sight.  Still,  he 
swears,  in  his  direct  examination,  that  Brincklej  som  them 
witness  the  will. 

2.  His  want  of  recollection.  He  cannot  recollect  the 
contents  of  the  old  will,  or  of  the  new  will,  or  any  of  the 
alterations. 

He  cannot  recollect  in  what  room  the  will  was  exe- 
cuted, or  who  was  present,  or  any  of  the  attendant  circum- 
stances.   His  testimony  is  professional. 

3.  He  is  contradicted  by  Albro  and  Peixotto  on  ma« 
terial  points. 

Albro  contradicts  him  as  to  the  alleged  conversationB 
which  are  said  to  have  taken  place  at  the  time  of  the  exe- 
cution of  the  will ;  and  Peixotto,  as  to  his  intimacy  witibi 
James  Weir,  and  as  to  his  conversation  with  him,  and  his 
delivery  of  the  wOl  to  him. 

lY.  Each  witness  should  at  the  time  of  the  execution 
of  the  will,  be  able  to  testify  to  all  the  requirements  of  Ae 
statute.    (1  Benioy  38.) 

1.  Albro  swears  positively,  that  he  did  not  see  the  testa- 
tor sign  the  will,  and  heard  nothing  about  signing.  This 
is  not  a  case  of  want  of  recollection. 

2.  Mere  pres^ice  of  the  witness  in  the  room  without 
knowledge  in  his  part  of  what  is  going  on,  is  clearly  not 
sufficient  to  make  a  good  executioiL  {Eng^h  Lom  mnd 
Eju&by  Bep,^  vol.  2,^.  594,  Noding  vs.  AUiiton.) 
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3.  Albro  swears  positively,  that  the  testator  never  re- 
quested him  to  witness  the  will.  Hopper  swears  that 
after  consulting  with  Brinckley,  Weir  went  for  the  witness 
Albro.  But  what  was  said  at  the  consultation  does  not 
appear.  Hopper,  perhaps,  swears  to  conversations  after 
Albro  arrived,  from  which  a  request  might  be  inferred. 
But  he  is  contradicted  by  Albro,  who  swears  that  he  did 
not  see  the  old  man's  lips  move,  and  did  not  hear  him  say 
a  word. 

V.  A  declaration  made  by  a  blind  man,  under  such 
circumstances  that  he  could  not  by  any  possibility  be  cog- 
nizant of  the  truth  of  what  he  was  saying,  is  no  declara- 
tion within  the  meaning  of  the  statute,  and  does  not  satisfy 
the  3d  subdivision  of  the  40th  section  of  the  statute. 

1.  A  declaration  of  a  blind  man  as  to  matters  of  vision, 
or  of  a  deaf  man  as  to  matters  of  hearing,  is  no  declaration. 

2.  The  testator  at  the  time  of  making  the  declaration, 
must  be  able  to  identify  the  instrument,  and  must  identify  it. 

It  would  not  be  a  sufficient  declaration  if  the  testator 
should  declare  he  had  executed  a  will,  if  the  will  was  ab- 
sent, and  was  not  in  some  way  identified  by  the  testator. 

So  if  the  wiU  is  present,  and  the  testator  is  incapable 
of  identifying  it,  the  declaration  is  good  for  nothing  and  a 
mere  idle,  unmeaning  ceremony. 

VI.  The  testator  being  blind,  the  witnesses  could  not 
be  said  to  sign  in  his  presence,  any  more  than  though  they 
had  been  in  different  rooms. 

1.  To  constitute  presence,  it  is  necessary  not  only  that 
the  testator  be  corporeally  present,  but  that  he  be  men- 
tally capable  of  recognizing  and  be  actually  conscious  of 
the  act  performed  before  him.  If  his  view  of  the  proceed- 
ing 18  necessarily  obstructed,  the  mere  proximity  of  the 
places  of  his  signature  and  their  attestation,  will  not  suf- 
fice, even  though  it  were  in  the  same  apartment.  {Gfreenr 
leaf,  Emdmoe,  Vd.  2,  §  678 ;  In  re  Cdlmm,  3  Cwrt.,  118.) 
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Vli.  There  can  be  no  intendments  in  the  case  of  a 
blind  testator. 

On  proof  of  the  signature  of  the  testator,  it  will  ordi- 
narily be  presumed  that  he  knew  the  contents  of  the  will. 
But  this  presumption  may  be  repelled  by  proof  of  any  cir- 
cumstance of  an  opposite  nature,  such  as  his  ignorance, 
sickness,  state  of  mind  or  the  like, — ^the  inconsistency  of 
its  provisions  with  his  obvious  duty  or  known  affections, — 
or  the  character  or  interests  of  the  persons  who  wrote 
flie  instrument.  (Cheenleaf^  Evidence^  Vd.  2,  §  678 ;  Irir 
gram  vs.  Wyatt^  1  Hagg^  Eg.  B.  384 ;  Pa/rk  vs.  OlaUy  2 
PhiUim^  Eg.  P.j  p.  324 ;  Darling  vs.  Loveland^  2  Curt.^ 


Vm.  The  will  was  executed  under  circumstances  cal- 
culated to  throw  strong  suspicion  upon  it.  The  testator  74 
years  old,  blind,  the  will  executed  away  from  home  in  a 
drug  store,  his  confidential  agent  and  residuary  legatee  the 
principal  actor,  his  attorney  the  principal  witness,  no 
change  in  the  circumstances  of  the  testator's  family  to  re- 
quire a  change  in  the  will,  the  evident  secrecy  with  which 
eveiy  thing  was  done,  the  large  share  of  the  property 
willed  to  the  agent,  his  evident  influence  by  reason  of 
his  confidential  relations,  every  thing  being  prepared  when 
the  lawyer  came  to  see  him,  amd  the  evident  prostration  of 
the  testator  at  the  time  of  the  execution  of  the  will, — all 
llirow  a  strong  suspicion  upon  the  transaction. 


Daniel  Gabdmxb,  for  D.  A,  FUggerald. 

I.  The  amis  prdbamM  of  every  material  fact — double 
er  at  least  by  two  witnesses,  each  swearing  independ- 
ently to  the  necessary  facts — ^lies  with  the  party  offering 
the  will  for  probate.  This  James  Weir  has  failed  to  do. 
(2  R.  St.^  lat  ed.jp.  68 ;  2  ed.jp.  7  §  40;  Oa/vetes  Appeal^  8 
Watts  <&  Serg.,  21,  25,  26 ;  8  Paige,  491,  7,  8, 9,  501,  2 ;  1 
OurteiSjEc.  P.,  127;  26  Wend.,  325,  333,  6,  7;  1  Denio, 
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£.,  33,  4  ;  10  Podge,  86,  90,  91 ;  1  Sbfmm,  Oh.  -».,  1,  2, 
4,  6;  EJUs  WiUj  2  Owteisy  Eo.  i?.,  396.) 

The  will  ought  to  be  refused  probate,  because  not  read 
to  the  blind  old  man  in  the  presence  of  two  witnesses.  (10 
Paige,  Ch.  -».,  90;  1  Oirtda,  P.,  137,  126,  128  ;  2  Eag- 
gardes  Eo.  P.,  189.) 

The  civil  law  required  the  reading  of  a  will  to  a  man 
who  could  not  read,  in  presence  of  seven  witnesses  and  a 
notary.  {See  Dornat,  Boston  ed.  of  1%&0,  Vdl.2,Z0%AH. 
20.) 

n.  The  testator's  capacity  to  make  a  will  is  not  prima 
fade  proved  by  the  two  witnesses  to  the  will,  and  it  is  upon 
the  whole  proof  disproved  or  rendered  doubtful ;  and  this  is 
fatal  to  the  will.  (1  Paige,  Ch.  P.,  171, 173,  4,  5,  6,  7,  8 ; 
8  CometocJc,  498,  9,  500.  See  Pevisert?  notes  to  Pevised 
St.,  on  Wills  ;  McTaggart  vs.  Thompson,  14  Perm.  Pep., 
p.  154 ;  1  BedSe  Med.  Jurisp.,  718,  tit.  Dementia.  1  Id, 
p.  762,  Id,  821. 

in.  Two  witnesses  do  not  prove  that  they  either  saw 
the  signing  of  the  will,  or  that  the  testator  acknowledged 
the  signature  to  them  severally,  as  his  witnesses.  This  is 
fatal  to  the  will.  Lewis'  Will,  decided  by  Surrogate  of 
Kings  County,  New  York.  {Legal  Observer,  Vol.  9,  p.  150, 
4,  6.)    See  also,  above  authorities. 

IV.  The  testator  did  not  request  the  two  witnesses  to 
sign  the  will  in  attestation  of  his  signature  and  of  his  pub- 
lication of  the  paper  as  his  will.  This  is  fatal  to  the  will. 
Albro  never  saw  the  signature  of  Mr.  Brinckley  at  the  exe- 
cution. /  Mr.  Brinckley  did  not  see,  nor  could  he  see,  the 
witnesses  sign  the  will  as  witnesses,  as  he  was  so  blind ;  sa 
there  was  no  mental  presence  to  the  act.  (1  Barbour,  S. 
O.  P.,  580 ;  1  P&uglas,  P.,  241,  314 ;  4  Kent's  Co9nm.,  6th 
ed.j  516 ;  11  IredeWs  N.  Carl.  P.,  637.) 
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y.  The  testator  did  not  declare  the  paper  to  the  two 
witneeees  to  be  his  will,  and  request  them  severally  to  at- 
test it ;  and  this  is  fatal  to  the  will.    (lb,) 

VL  The  will  is  manifestly  the  will  of  James  Weir,  ef- 
fected by  Hopper,  the  witness,  and  by  him,  Weir ;  and  this 
is  fatal  to  the  will.  (1  Pad^e,  171, 172,  4,  6,  6 ;  Myrni  vs. 
£cbin809ij  2  JSoffgarcPs  JSodesiastioal  Bep.^pp.  185,  6, 188, 
9,  190, 1,  9,  202,  204,  205 ;  2  Mo(yre,  Prmy  CounoU  JR.y 
317,  319, 320,  322,  4 ;  S.  C,  1  Curtds,  Ec.  i?.,125,  6, 137.) 

VIL.  Especially,  the  will  is  void  having  been  procured 
by  Weir,  the  general  agent  of  the  blind  man,  and  his 
nephew.  (3  Wefod.  R.,  629,  630 ;  4  Mwa/rcl^s  Ch.  R.y  44 ; 
5  Podge,  Ch.,  650,  6 ;  4  Roward'a  U.  S.  Ji.,  544,  555, 667 ; 
8  S(yw.  IT.  S.  J?.,  183.) 

Vm.  In  the  case  of  Beckly's  Will  {9th  Ba/tr's  Perm. 
Rej^.  58),  decided  in  1848,  the  year  of  Brinckley's  supposed 
will,  it  was  decided  by  tie  Supreme  Court  of  Pennsylva- 
nia, that  the  statute  of  v>ilU  should  he  stricdy  construed; 
and  the  court  add,  it  "  is  infinitely  better,  especially  when, 
as  in  this  country,  the  law  makes  an  equal  and  jiist  distri* 
bution  of  the  estate,  that  a  person  should  die  intestate  than 
that  we  should  nm  the  risk  of  fraud  amd  mistakes,  which 
will  be  the  inevitable  consequence  of  a  loose  construction  of 
the  act:'    iSeehBwrr'sP.^Z^.^ 

Our  Eevisers,  in  their  report  on  the  New  York  Statute 
of  Wills,  say  their  object  was  "To  prescribe  distinctly  the 
mode  of  executing  wiUs,'  &c. 

IX.  The  ordinary  principles  of  the  civil  law  are  adop- 
ted into  our  law,  that  two  witnesses  are  necessary  in  rela- 
tion to  wills.  (I)<mhOi£s  dmll/m,  hfStraha/n,  CusMng^sed. 
^1860,  Vd.  \,p.  813,  §  13.)  See  also,  the  authorities  <m 
the  first  point 
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X.  When  the  lawyer  is  employed  to  draw  the  will  by 
the  party  to  be  benefited  by  the  will,  and  is  the  main  -wit- 
ness to  prove  the  will,  the  court  is  bound  to  exercise  a 
vigilant  suspicion  as  to  the  will  and  its  execution,  and 
must  refuse  probate  unless  strict  proof  is  given  that  the 
testator  was  capable  of  understanding  the  will,  and  really 
understood  it,  and  meant  it  of  his  or  her  own  volition.  (1 
Ourteia^  Eg,  Rep.^  126,  8  ;  Same  case  on  appeal^  2  Ifoore^ 
Prwy  Ootmoil  JSep.j  319,  820,  4;  2  JTaggard^s  He.  Bep.y 
186,  6,  8,  9,  190,  1,  9,  202,  4 ;  1  Id.,  60,  68.) 

XI.  In  judging  of  the  sanity  and  capacity  of  the  testator, 
the  court  itself  is  to  judge,  from  the  appearance,  words  and 
actions  of  the  testator  at  the  time  of  executing  the  will 
(1  JBecFs  Med.  Jiir.,  p.  762,  718,  821),  and  from  facts 
proved,  whether  he  was  of  sound  and  disposing  mind  and 
memory,  and  whether  he  really  understood  the  will ;  the 
mere  opinions  of  the  witnesses  not  being  evidence.  (&6 
cases  cited  to  2nd  paint;  3  Wash.  Cir.  Cou?^  Jiep.,  580 ; 
4  Wash.  Cir.  CoitH  Bep.,  268;  Code's  U.  S.  Digest, 
TitU  Wills.) 

Xn.  The  ^vill  was  obtained  by  Weir  and  Hopper  by 
fraud  and  management.  (1  Curteis,  171 ;  2  Haggard's  R., 
189.) 

XTTT.  Its  signing  by  John  Brinckley  is  disproved  by 
the  weight  of  evidence,  and  its  legal  execution  by  him  is 
not  proved. 

Albro  contradicts  Hopper  as  to  his,  Albro's,  being  pres- 
ent at  the  signing ;  and  Gross  disproves  the  handwriting  of 
Mr.  Brinckley. 

XIV.  Probate  ought  to  be  denied  with  costs.  (2  Ea^- 
ga/rd?s  Ec.  Rep.,  209.) 

The  above  objections  are  taken  against  the  probate  of 
the  paper  propounded  by  James  Weir  as  John  Brinckley's 
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will,  and  on  behalf  of  Mrs.  Sneeden  and  Mrs.  Fitzgerald, 
two  nieces  of  said  Brinckley. 


The  Subbooate.  The  decedent  at  the  time  of  his 
death  was  76  years  of  age.  His  wife  died  in  1847,  and  he 
had  no  kin  nearer  than  nephews  and  nieces.  The  wiU 
propounded  for  proof,  bears  date  April  28, 1848,  and  was 
prepared  in  a  measure  from  a  previous  wUl,  executed  some 
three  or  four  years  before.  It  does  not  appear  what  the 
alterations  were,  though  it  is  not  unlikely  that  the  decease 
of  his  wife  may  have  occasioned  some  change  in  his  testa- 
mentaiy  intentions.  Both  these  instruments  were  drawn 
under  instructions,  given  by  the  decedent  personally  to  the 
counsel  who  prepared  them.  The  probate  is  contested  on 
the  grounds  of  incapacity,  undue  influence,  and  non-com- 
pliance with  the  statutory  ceremonials  requisite  to  the  valid 
execution  of  a  will. 

Total  incapacity  is  not  alleged,  but  it  is  urged  that  his 
mind  and  memory  were  bo  impaired  as  to  make  him  the 
subject  of  undue  influence.  In  judging  of  his  mental  con- 
dition, it  is  important  to  bear  in  remembrance,  that  his 
hearing  was  slightly  affected,  and  his  eyesight  very  se- 
riously impaired.  But  two  witnesses  express  an  unfavora- 
ble opinion  of  his  competency.  Mr.  McCord,  who  knew 
him  for  eight  or  ten  years,  and  for  two  years  succeeding 
l£ay  1, 1848,  was  in  the  habit  of  seeing  and  conversing 
with  him  several  times  a  week,  from  his  intercourse  with 
him  during  the  latter  period  says,  "  I  should  think  he  was 
not  capable  of  attending  to  business.  I  should  not  think 
he  had  suflScient  intellect  to  make'a  contract.''  "  I  should 
judge  his  memory  was  very  treacherous.  He  seldom  if 
ever  could  recognize  my  voice,  though  I  was  in  the  habit 
of  going  in  there  so  often.  I  generally  had  to  tell  him 
who  I  was  before  we  commenced  conversation."  "  I  could 
not  say  I  could  consider  him  capable  of  making  a  wiU.  I 
should  say  if  he  had  bequeathed  his  property  one  day,  he 
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could  not  say  the  next  day  how  he  had  distributed  it  He 
might  come  near  to  it — he  might  recollect  perhaps  the 
principal  bequests  he  had  made,  but  not  accurately.  I 
think  it  would  require  a  good  deal  of  teaching  and  instruct- 
ing, in  order  for  him  to  make  a  proper  will.  I  do  not 
think  he  would  know  how  to  estimate  the  value  of  his  prop- 
erty. I  think  his  mind  in  1848,  was  as  feeble  as  it  ever 
has  been.  I  think  he  could  understand  as  to  his  family, 
and  the  relations  the  different  members  of  it  bore  to  him.'' 
I!he  witness  also  expresses  the  opinion  that  the  decedent  had 
not  sufficient  capacity  to  rent  his  houses,  or  know  the  value 
of  rents  and  of  property ;  and  that  this  arose  not  so  much 
from  want  of  information  as  from  want  of  a  retentive  me* 
mory ;  that  his  memory  was  stronger  as  to  matters  of  remote 
than  as  to  those  of  recent  date ;  and  he  particularizes  an 
instance  in  1848  or  1849,  in  regard  to  a  lawsuit,  when  his 
loss  of  memory  indicated  itself  in  a  repetition  of  inquiries  at 
different  times,  relative  to  information  previously  given 
which  he  seemed  to  have  forgotten.  On  cross-examina- 
tion, Mr.  McCord  states  that  although  the  decedent  was 
indisposed  to  start  subjects  of  conversation,  he  talked  '^  nn- 
derstandingly  "  and  "  very  well "  on  "  usual  topics."  He 
also  adds, ''  His  mind  was  not  all  gone ;  he  did  not  talk 
incoherently;  he  talked  like  a  man  of  soimd  mind;  he 
seemed  deficient  in  memory  and  recognition ;  I  could  not 
say  there  was  any  other  trait  or  faculty  of  mind  in  which 
he  seemed  deficient  I  do  not  think  the  defect  or  loss  of 
memory  was  total.  He  could  recognize  a  person  after  be^ 
ii^  told  who  the  person  was,  who  was  present.  He  did 
not,  that  I  am  aware  of,  forget  the  names  of  his  near  relar 
tives ;  but  he  would  forget  the  names  of  distant  relatives, 
and  ask  the  names.  On  one  or  two  occasions,  he  would 
ask  the  names  of  his  niece's  children,  Eliza  Acker."  ^^  He 
was  reputed  to  be  worth  about  $50,000.  I  think  he  would 
generally  have  his  own  way,  except  that  in  business  matr 
ters,  he  would  always  refer  me,  and  others  so  far  as  I  knew, 
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to  Mr.  Weir."    "I  don't  know  any  fact  indicating  any 
control  of  Mr.  Weir  over  the  mind  of  the  decedent." 

Mr.  Bynex,  who  was  acquainted  with  the  decedent  ten 
or  twelve  years,  and  visited  him  occasionally  at  his  house, 
about  the  commencement  of  the  year  1848,  some  two  or 
three  times  a  week,  says,  "  I  considered  his  mind  as  rather 
imbecile,  indeed,  quite  so.  I  judged  he  had  suffered  very 
much  with  his  eyes,  and  he  was  very  hard  of  hearing ;  and 
I  considered  his  suffering  from  these  difficulties  had  en- 
feebled his  mind."  '^I  did  not  think  him  competent  to 
make  a  will  in  1848."  ^^I  talked  with  decedent  quite 
often  on  various  subjects  of  conversation.  He  would  re- 
ply to  me  very  well.  He  often  asked  me  to  teU  him  the 
same  thing  over  again ;  and  I  would  do  so  again  and  again, 
till  I  could  get  him  to  understand  what  I  said.  I  suppose  he 
understood,  for  he  gave  assent  to  it.  I  never  talked  to  him 
on  business,  or  had  business  transactions  with  him.  I 
thought  him  incompetent  to  make  a  will,  in  consequence  of 
the  complaints  he  made  about  his  extreme  suffering,  and 
the  difficulty  I  had  to  make  him  understand  very  simple 
accounts  I  gave  him  of  passing  events."  ^'  I  cannot  say 
what  the  cause  was  of  the  difficulty  I  had  to  make  him  un- 
derstand ;  I  judged  it  was  from  his  mind  being  affected  by 
his  sufferings." 

This  is  tlie  burden  of  the  evidence  tending  to  impeach 
the  capacity  of  the  deceased ;  and,  undar  the  established 
rules  applicable  to  the  subject,  it  is  obviously  insuffidait 
to  sustain  absolute  testamentary  incompetency.  There 
was  nothing  like  a  total  deprivation  or  loss  of  reason  or 
memory.  Whatever  doubts  this  testimony  may  have  sug- 
gested must,  however,  be  removed  by  flie  evidence  not 
only  of  the  witnesses  produced  by  the  executor,  but  of 
many  who  were  examined  on  the  part  of  the  contestants. 

Miss  Gross,  a  witness  for  the  contestants,  who  resided 
in  the  upper  part  of  the  house  where  Mr.  Brinckley  lived 
sinee  1820,  says  upon  direct  examination,  '^  I  think  as  he 
grew  old,  his  mind  became  somewhat  enfeebled.  I  don't 
know  but  I  noticed  a  failure  in  his  memory ;  I  don't  know 
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in  what  particular,  but  I  think  in  some  instances  I  have 
noticed  it."  On  cross-examination,  she  states :  "  I  don't  re- 
collect any^instances  now  of  the  failure  of  his  memory,  but  I 
have  at  the  time  noticed  some,  I  suppose  in  the  course  of  the 
last  three  years,  or  perhaps  IcOer.^^  "I  was  in  the  habit,  two 
or  three  years  ago,  of  conversing  with  him ;  we  would  talk 
about  different  things ;  he  would  answer  and  talk  as  though 
he  understood.  I  think  his  mind  was  pretty  good,  but  I 
think  his  mind  and  his  hearing  &iled  with  his  age;  I 
cannot  say  to  a  greater  extent  than  is  usual."  ''  He  forgot 
I  paid  rent  to  liim,  once,  about  a  year  ago."  ^^  Three 
years  ago  this  spring^  in  1848,  IshotildthinJo  his  mind  was 
sovmd^  attowing^  of  course^  far  his  age  ;  IdonH  Jmow  hut 
what  his  memory  was  thenjn^etty  good;  IdonH  hww  that 
I  had  wp  to  that  Urae  observed  anyfailwre  in  his  mmd^  wry 


Mr.  Gross,  a  witness  for  the  contestants,  who  knew  the 
decedent  for  thirty  years,  and  was  intimate  with  him,  says 
his  mind  ^'  Was  about  as  that  of  a  man  of  his  age  should 
be  with  his  infirmities.  Icarmot  say  that  lever  observed 
amy  signs  qfimbeoility  or  of  a  decayed  or  impaired  imid- 
leet.^^  "  I carCt  say  that  he  was  a  man  Ukdy  to  he  i/nft/Or 
enced  ly  those  who  dealt  with  himP 

Mr.  Christophe,  a  witness  for  the  contestants,  an  old 
acquaintance,  who  saw  him  occasionally  in  1848,  says,  "  / 
ca/rSt  say  lever  noticed  any  defect  in  his  m£mory.  Some- 
times he  could  recognize  me  by  my  voice,  at  others  he 
would  not ;  I  observed  he  was  a  little  hard  of  hearing ;  I 
frequently  had  to  repeat  a  thing  over  to  him  several  times ; 
I  should  think  he  was  capable  of  making  a  will ;  he  had 
pretty  fair  abilities ;  when  he  was  left  to  himself,  I  think 
he  could  make  a  pretty  fair  kind  of  a  wiU ;  I  thought  he 
might  be  easily  influenced ;  he  did  not  seem  to  have  much 
mind  of  his  own  lately,  I  thought ;  James  Weir  did  his 
business."  "  I  did  not  observe  any  change  in  him,  much, 
myself,  lately ;  but  I  had  not  much  intercourse  with  him 
latterly.    T^e  last  time  I  saw  liim,  was  less  than  two  or 
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three  months  before  his  death.  He  talked  then  very  rea- 
sonably." 

Mr.  Feixotto,  a  witness  for  the  contestants  and  a  clerk 
in  James  Weir's  store,  states  that  the  decedent  was  in  the 
habit  of  calling  there  every  &ir  day,  when  he  was  well,  ex- 
cept in  the  summer  season.  He  says :  ^^  I  should  think  de- 
cedent had  a/air  memory^  I  shonld  jndge  so  from  his  con- 
versation ;  I  would  read  the  paper  to  him  and  often  heard 
him  tell  of  things  that  had  happened — ^frequently  he  wotdd 
spin  yams  and  relate  incidents  of  previous  Ufe."  He  '^  ap- 
peared to  understand  me  as  I  read  the  newspaper  to  him ; 
he  paid  attention ;  I  took  pleasure  in  reading  to  him ;  he 
seemed  always  pleased,  I  judged  so  from  his  conversation; 
he  conversed  upon  the  subjects  I  read  about,  as  if  he  un- 
derstood them ;  the  state  of  his  mind,  as  to  soundness,  was 
fiur.''  "  I  should  judge  he  had  capacity  enough  to  under- 
stand a  contract  at  the  time  it  was  made ;  I  would  not  say 
he  would  remember  it  five  years  after;  but  at  the  time  it 
was  made  I  should  judge  he  had  sufficient  mind  to  un- 
derstand everything  that  was  said  about  if  "  I  do  not 
think  his  memory  was  so  impaired  that  he  would  forget  in 
a  day  or  two ;  he  might  in  a  longer  time  ;  if  it  was  any- 
thing important^  I  think  he  coiUd  recollect  it  a  good  while. 
I  do  not  think  he  ever  requested  any  transaction  to  be  re- 
stated ;  I  would  sometimes  read  part  of  an  article  to  him 
one  day,  and  part  the  next ;  I  would  say,  *  You  remerilber 
what  I  said  yesterday  V  and  he  would  answer  *  Tes,'  and 
.  then  I  would  go  on." 

Dr.  Ogden,  a  witness  for  the  proponent  and  an  old  ac- 
quaintance of  the  decedent,  states  that  he  saw  and  con- 
versed with  him  at  James  Weir's  house  two  years  since,  on 
the  occasion  of  Weir's  sickness.  He  says,  "  He  appeared 
to  have  his  faculties,  so  far  as  I  saw  ;  there  was  no  indi- 
cation of  any  derangement  or  imbecility — not  more  than 
in  persons  generally  of  his  age."  The  doctor  mentioned 
some  peculiarities,  and  adds,  "  When  I  saw  him  at  Wier's, 
I  did  not  observe  in  what  he  said,  any  indication  of  im- 
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paired  or  debilitated  mind,  but  I  diotight  tibie  peculiari- 
ties I  have  spoken  of  had  grown  upon  him  bj  the  effect 
of  age." 

Margaret  Gambel,  a  blind  woman,  acquainted  with  the 
decedent  for  a  long  time,  and  visited  bj  him  in  late  jearo 
once  or  twice  a  week,  states  that  his  memory  was  excellent, 
and  illustrates  her  opinion  by  the  fact  that  he  was  in  the 
habit  of  repeating  to  her  passages  and  entire  chapters  in 
the  New  Testament.  She  speaks  in  unqualified  terms  of 
the  soundness  of  his  mind. 

Mr.  Haviland,  who  had  known  him  from  boyhood,  and 
met  and  conversed  with  him  frequently  in  the  last  four  or 
five  years,  thinks  his  mind  was  as  good  as  that  of  people 
at  his  age,  generally. 

Mr.  Harding,  whose  step-mother  was  the  wife  of  the 
decedent,  and  who  had  abundant  and  excellent  opportuni- 
ties of  forming  a  correct  judgment  as  to  his  capacity,  says^ 
^'  I  thought  ht8  mind  was  very  sovrnd  and  very  acute.  I 
dcnCt  thmk  lefoerpereei/oed  amyfanla/re  in  his  mind,  or  awy 
weakneee  or  loss  of  memory.'^^ 

Mr.  Martin,  who  had  known  him  for  more  than  thirfy 
years,  and  frequently  saw  and  talked  with  him,  says,  **  / 
cUways  took  his  mdnd  to  he  firm  cmd  strong.  It  was  the 
same  as  any  other  man's  could  be.  He  was  in  his  right 
mind.  That  was  so  while  I  did  the  last  work  for  him  (in 
1890.)  I  never  found  any  difiisrence.  I  thought  he  was 
very  good  as  to  intelligence.  He  was  a  man  of  sound 
intellect  on  every  subject  he  conversed  about." 

Mr.  Betts,  who  worked  for  the  decedent,  states  that  he 
gave  directions  in  regard  to  the  work,  was  inquisitive  and 
attentive,  and  he  saw  nothing  to  excite  any  question  as  to 
his  capacity. 

Mr.  Wheeler  knew  the  decedent  intimately  for  fifty 
years.  He  says,  '^  He  was  a  very  retiring,  excellent  man. 
I  had  frequent  conversations  with  him,  and  always  found 
him  rational — ^in  his  senses.  The  chief  subject  oi  our  con- 
versation was  religion."    ^<  He  toas  as  roHonal  a  man  as 
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amy  mem  in  this  roam:  thai  lamposiUve  of.  I  never  ob* 
served  any  weakness  of  mind,  or  that  liis  intellect  was 
giving  way  in  the  least" 

The  force  of  all  this  evidence  in  favor  of  the  capacity  of 
the  decedent  is,  I  think,  increased,  when  we  reflect  upon  his 
phyedcal  condition,  and  his  pecnliarities  of  deportment  The 
loss  of  distinct  vision,  very  natm*ally  tends  to  withdraw,  as  it 
were,  the  mind  within  itself.  The  necessity  of  depending  en- 
tirely upon  the  memoiy  would,  it  is  true,  lead  to  the  preserva- 
tion of  that  faculty,  but  likewise  to  greater  care  in  precuely 
undeistanding  what  was  said  to  him,  an  anxiety  whidi 
might  very  readily,  in  connection  with  some  slight  defidot 
in  his  hearing,  induce  a  request  to  have  matters  he  was 
desirous  of  comprehending,  repeated  to  him.  The  chief 
avenue  to  his  mind  was  through  a  single  sense.  Dr.  Ogden 
describes  him  as  a  man  who ''  pondered  before  he  spoke" — 
rather  ''  still  and  quiet ;"  and  the  general  tenor  of  the  evi- 
dence indicates  that,  although  intelligent  enough  in  con- 
versation, he  was  not  suggestive  in  starting  tqpics.  I  see 
nothing  remarkable  in  that.  It  would  have  been  singular 
if  the  reverse  had  been  the  case.  In  regard  to  his  hearing, 
the  weight  of  evidence  shows  it  was  very  slightly  affected, 
and  required,  from  a  person  speaking  near  him,  only  a  dear 
and  distinct  voice,  perhaps  a  little  above  the  usual  tone. 
The  very  witness  who  gave  the  most  adverse  opiition  on 
this  point,  stating  that  he  '^  considered  him  a  very  deaf 
man^"  said  also,  '^  He  could  hear  pretty  well  if  you  talked 
to  him  in  the  tone  of  voice  I  am  using  on  this  examination. 
That  is  the  tone  in  which  I  usually  conversed  with  him.  I 
think  it  is  above  the  ordinary  tone." 

He  certainly  was  not  totally  blind.  His  vision  had  be- 
come impaired  in  early  life,  when  engaged  in  watch- 
making, and  grew  worse  with  his  declining  years.  But  he 
was  in  the  daily  habit  of  walking  the  streets^-he  attended 
church  and  visited  his  friends — all  without  a  guide.  The 
aecidents  that  happened  to  him,  one  of  which  occasioned 
his  death,  prove  that  he  could  not  do  this  with  impunity ; 
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and  yet  his  general  habit  establishes  a  considerable  degree 
of  visual  faculty.  There  can  be  no  doubt  that  he  could 
perceive  forms,  but  probably  not  to  such  an  extent  as  to 
recognize  persons  without  the  aid  of  the  voice.  It  is  the 
most  ordinary  thing  in  the  world,  for  persons  whose  sight 
is  defective,  to  have  the  power  of  perceiving  a  form  with- 
out the  fjEtculty  of  distinguishing  persons.  It  happens  con- 
stantly, beyond  a  certain  range  of  vision,  with  near-«ighted 
persons.  Although,  as  stated  by  one  of  the  witnesses,  the 
decedent  could  not  distinguish  one  written  instrument 
from  another  two  feet  oflF,  yet  he  may  very  well  have  been 
able  to  perceive  a  written  instrument  at  that  distance.  Mc 
Cord  says,  "  I  don't  think  he  could  possibly  see  to  dis- 
tinguish one  letter  from  another — that  is,  ordinary  writing 
or  printing.  He  might  very  large  letters,  perhaps."  Mr. 
Peixotto  says,  "  I  should  not  think  the  decedent  could  dis- 
tinguish countenances  at  arm's-length,  any  time  in  1848." 
"  I  do  not  think  he  could  have  seen  his  own  signature,  if 
he  had  signed  it."  Mrs.  Gross  says  she  does  not  think  that, 
'^  for  the  last  ten  years,  he  could  distinguish  a  person  at 
arm's-length."  Mr.  Martin  says,  '^  He  could  see,  I  think, 
his  own  hand,  when  he  held  it  up.  He  could  discern  a 
brick,  and  the  joint  of  bricks,  in  looking  at  it  with  a  glass 
which  he  carried — a  pocket-glass.  He  could  see  forms  by 
getting  close.  He  could  see  gutter-stones,  so  as  to  step 
over  and  upon  the  curb."  Mr.  Harding  says,  "  Two  years 
ago,  I  think,  he  could  distinguish  a  form  before  him." 
Margaret  Gambel  states  that,  standing  by  the  window  of 
her  front  room,  he  observed  some  flowers  by  the  back- 
room window. 

I  am  satisfied  the  decedent  was  perfectly  competent  to 
make  a  will ;  but  in  view  of  his  condition  and  infirmities, 
the  transaction  should  be  carefully  examined  for  any  trace 
of  imposition  or  artifice.  Mr.  Weir  was  his  agent,  and 
stood  in  a  confidential  relation.  The  will  was  prepared 
through  the  intervention  of  counsel  with  whom  he  was  ac- 
quainted, and  called  in  by  him.     This  was  the  natural 
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channel  in  which  the  business  would  be  done ;  bnt  we 
mnst  look  to  see  if  advantage  was  taken  of  this  circum- 
stance. It  seems  that  the  largest  portion  of  the  property 
is  given  to  Weir ;  still  there  is  no  indication  of  this  being 
inconsistent  with  the  state  of  the  decedent's  affections. 
Weir,  it  appears,  had  been  brought  up  by  his  uncle,  and 
for  several  years  had  been  entrusted  with  llie  management 
of  his  business.  Brinckley  was  in  the  habit  of  daily  vis- 
iting his  store,  unless  prevented  by  ill  health  or  bad 
weather,  and  was  interested  in  him.  I  cannot  say,  imder 
all  the  circumstances,  that  the  provisions  of  the  will  are 
unreasonably  partial.  The  decedent  gives  to  his  sister-in- 
law,  Mary  Brinckley,  an  annuity  of  $180,  and  to  his  niece, 
Mary  0.  Stevens,  an  annuity  of  $120, — ^which  he  charges 
upon  one  of  the  houses  and  lots  devised  to  James  Weir. 
He  then  gives,  in  legacies,  over  sixteen  thousand  dollars, 
as  follows:  To  the  Missionary  Society  of  the  Methodist 
Episcopal  Church,  $1,000 ;  Robert  W.  Weir,  $2,000  ;  John 
B.  Weir,  $2,000 ;  William  H.  Weir,  $1,000 ;  James  Weir, 
$2,000 ;  Charlotte  A.  Weir,  $3,000 ;  Mary  Ann,  the  wife 
of  James  Weir,  $1,000  ;  William  Weir,  $1,000 ;  Caroline 
M.  Sneeden,  $1,000;  Adeline  O.  Sammis,  $1,000;  Delia 
A.  Fitzgerald,  $1,000 ;  and  to  seven  of  the  children  of  his 
deceased  niece,  Eliza  Acker,  $100  each.  The  residue  is 
given  to  James  Weir,  with  instructions,  after  an  allowance 
to  him  of  $350  per  annum,  as  acting  executor,  to  invest  it, 
and  apply  such  part  of  the  income,  as  the  executors  should, 
in  their  discretion  consider  necessary,  to  the  relief  of  the 
persons  named  in  the  will,  as  they  might  require  assistance 
by  reason  of  being  in  necessitous  circumstances.  Thus, 
none  of  the  decedent's  kin  appear  to  be  forgotten,  and  the 
legacies  are  substantial.  There  is  a  large  number  inter- 
ested in  the  provisions,  besides  James  Weir ;  and  the  only  * 
parties  contesting  are  Mrs.  Sneeden  and  Mrs.  Fitzgerald. 
But  it  is  proper  to  consider  the  manner  in  which  the 
will  was  prepared.  Mr.  Hopper,  who  drew  it,  states  that 
it  was  drawn,  in  a  measure,  from  a  former  will,  which  he 
6 


Digitized  by 


Google 


«6  CASES  IN  THE  SURROGATE'S  COURT. 

WSIB  VS.   FITZGERALD. 

had  drawn,  and  which  was  handed  to  him  by  the  dece- 
dent. He  Bays,  '^  The  alterations  between  this  will  and  that 
will  were  made  at  his  suggestion.  I  drew  this  will  pur- 
suant to  his  instructions."  '^  I  made  some  pencil  memor- 
anda on  the  old  will,  in  respect  to  the  alterations  the  dece- 
dent wished  to  make."  ^^  As  the  decedent  dictated  the 
alterations  he  wished,  I  made  a  minute  of  them."  "  He 
told  me  what  alterations  he  had  made ;  and  in  regard  to 
one  bequest,  he  gave  me  the  reasons  for  it.  That  was  the 
bequest  to  James  Weir.  He  said  that  James  had  been 
very  kind  and  attentive  to  him,  for  a  long  time ;  that  he 
had  the  charge  of  his  business  for  a  considerable  time,  and 
he  felt  very  grateiiil  to  him,  and  that  was  his  reason  for 
making  a  difference  in  his  favor."  The  witness  met  Mr. 
Brinckley  at  Weir's  store,  and  received  his  instructions 
there.  After  it  was  drawn,  he  delivered  it  to  him,  together 
with  the  old  will,  at  the  same  place.  This  was  the  day 
before  the  execution.  At  that  time  he  read  the  will  to 
him.  He  says,  "  I  read  it  to  him  two  or  three  times.  I 
recollect,  I  read  it  so  often,  and  he  was  so  particular  in  his 
inquiries — ^it  got  so  late — ^I  told  him  I  could  not  wait  to  have 
it  executed  that  afternoon,  and  would  leave  it  with  him. 
No  one  was  present  at  this  conversation ;  I  am  very  sure 
no  one  was  present  Whenever  I  went  there  about  the 
will,  we  were  always  alone;  I  am  confident  when  con- 
versing about  the  will,  we  were  alone.  I  read  the  whole 
win  to  him,  in  a  very  slow  and  distinct  manner,  going  over 
the  passages  in  a  way  that  he  heard  me — that  is,  he  ap- 
peared to.  I  read  the  old  will,  and  then  paused  where  the 
alterations  were  made,  and  showed  him  the  alterations.  I 
did  not  read  the  whole  of  the  old  will,  but  only  such  pas- 
sages as  he  wished  to  have  altered.  I  read  the  second 
will  over  to  him  the  day  it  was  executed,  once  or  twice. 
I  went  over  some  parts  of  it  again.  I  had  as  much  trouble 
as  I  had  the  day  before,  in  reading  it  to  him,  he  was  so 
particular.  He  said  he  had  great  difficulty  in  reading, 
and  he  wanted  to  remember  it.    There  were  no  particular 
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explanations  the  second  day.  I  read  it  very  distinctly 
indeed.  It  was  in  a  voice  loud  enough  for  him  to  hear.  I 
recollect  it  was  louder  than  my  usual  tone.  I  found  I  had 
to  do  so.  He  would  insist  upon  my  reading  very  slowly 
and  distinctly.  From  his  requesting  me  to  read  slower, 
and  read  over  again,  I  got  the  impression  he  did  not  hear 
very  well,  though  I  did  not  know  he  was  deaf.  He  would 
say  to  me,  ^  a  little  louder,'  and  ^  a  little  slower.'  I  do  not  re- 
member what  was  the  precise  tone  of  my  voice,  whether 
the  same  as  I  now  use  or  not."  ,It  thus  appears  there  was 
abundant  care  and  deliberation  in  the  preparation  of  the 
will,  the  ascertainment  of  the  intentions  of  the  decedent, 
and  the  explanation  and  reading  of  tlie  document  when 
drawn.  Wlien  the  decedent  gave  the  instructions,  Mr. 
Hopper  spent  an  "  hour  or  two  "  with  him  ;  when  the  will 
'  was  read  the  day  previous  to  the  execution,  some  consider^ 
able  time  must  have  been  consumed ;  and  on  the  day  of 
the  execution,  over  half  an  hour  was  occupied  in  the  same 
way.  Nor  is  there  any  proof  of  any  interference  on  the 
part  of  Mr.  Weir  in  regard  to  the  provisions  of  the  will. 
He  knew  of  its  execution,  and,  probably,  of  the  proposed 
alterations  from  the  former  will ;  but  there  is  nothing  in  the 
case  from  which  to  infer  any  direct  management  or  influ- 
ence exerted  to  bring  about  these  changes.  Kind  offices 
and  faithful  services,  in  ordinary  course  tend  to  influence 
the  mind  in  favor  of  the  party  thus  acting ;  and  care  should 
be  taken  not  to  confound  the  natural  action  of  the  human 
feelings  in  this  respect,  with  positive  dictation  and  control 
exercised  over  the  mind  of  the  testator.  There  is  no  trace 
of  any  such  fraud,  dictation,  or  control  in  this  case ;  and  I 
cannot  infer  the  existence  of  artifice  or  undue  influence, 
merely  from  the  favorable  bequests  to  James  Weir,  espe- 
cially in  view  of  the  emanation  of  instructions  from  the 
deceased,  and  the  proof  that  the  will  accorded  with  his 
wishes  and  intentions. 

It  is  contended,  however,  that  the  will  was  not  executed 
in  conformity  with  the  directions  of  the  statute.     By  the 
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Koman  law,  no  person  could  make  a  valid  wiU  who  lacked 
some  of  the  principal  senses — such,  for  example,  as  were 
deaf  and  dumb,  or  blind.  Blackstone  lays  this  down  of 
those  bom  deaf,  dumb,  and  blind,  who,  he  says,  '^  as  they 
have  always  wanted  the  common  inlets  of  understanding, 
are  incapable  of  having  armrvwrn,  testcmdij  and  their  testa- 
ments are  therefore  void."  (2  Com.j  497.)  The  rule  was, 
of  necessity,  qualified  by  the  reason  of  it,  which  was  a  pre- 
sumed want  of  capacity.  Persons  bom  deaf  and  dumb 
could  not  make  wiUs,  on  the  supposition  of  insufficient  ca- 
pacity :  SurduSy  mutus^  testamentum  facere  nan  possimt. 
{Dig.,  L.  XXVm,  TU.  1,  §§  6, 7) ;  but  subsequently  it  was 
allowed  where  the  defects  were  not  congenital,  and  there 
existed  sufficient  testamentary  capacity.  {Cod.,  Lib,  VL, 
Tit.  22,  §  10.)  A  blind  man  might  make  a  nuncupative 
will,  by  declaring  the  same  before  seven  wituesses  ;  but  he 
could  not  make  a  testament  in  writing,  unless  it  was  read 
to  him  and  acknowledged  by  him  to  be  his  will  before  the 
witnesses.  {Cod.,  Lib.  VI.,  TU.  22,  §  8  ;  Inst,  lAh.  11,  Tit. 
Xn.,  §  3,  4 ;  Big.,  LSb.,  XXXVH.,  Tit.  3.)  This  was  first 
permitted  by  a  decree  of  Justin,  and  continued  to  be  the  rule 
of  the  civil  law.  Ccbcus,  cmtem,  n^m  potest  facere  testamentum, 
nisi  per  observatianem,  guam  l^  divi  Justtni,  patris  nostri, 
irUsrodvjxit.  It  has  not,  however,  prevailed  in  England, 
nor  been  incorporated  in  any  of  Uie  statutes  relative  to 
wills.  The  object  of  requiring  the  will  to  be  read  to  the 
blind  man  was  doubtless  to  prevent  fraud,  the  substitution 
of  one  instrument  for  another,  and  to  secure  evidence,  be- 
yond the  mere  factv/m,  of  the  will,  of  the  knowledge  of  the 
contents  of  the  identical  will  by  the  testator.  It  has  not  been 
made  a  formal  ceremonial'by  our  statute,  in  any  case,  that 
the  will  should  be  read  to  the  testator  in  the  presence  of  the 
witnesses,  though  it  is  eminently  proper  so  to  do  where  the 
testator  is  blind  or  cannot  read.  The  statute  is  satisfied  by 
the  subscription  of  the  testator,  at  the  end  of  the  will,  in  the 
presence  of  two  witnesses,  or  the  acknowledgment  of  such 
subscription ;  the  testamentary  declaration  of  the  testator ; 
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and  the  signatnre  by  the  witnesses,  of  their  names  at  the  end 
of  the  will,  at  the  reqnest  of  the  testator.  These  forms  are 
necessary,  bnt,  even  when  satisfied  by  the  evidence,  do  not 
always  entitle  the  will  to  be  admitted  to  proof.  Something 
more  is  necessary  to  establish  the  validity  of  the  will,  in  cases 
where,  from  the  infirmities  of  the  testator,  his  impaired  ca- 
pacity, or  the  circumstances  attending  the  transaction,  the 
nsoal  inference  cannot  be  drawn  from  the  mere  formal  exe- 
cution. Additional  evidence  is  therefore  required  that  the 
testator's  mind  accompanied  the  will,  that  he  knew  what 
he  was  executing,  and  was  cognizant  of  the  provisions  of 
the  wilL  I  think  that  is  all  that  ought  to  be  required  in 
the  proof  of  the  will  of  a  blind  person.  But  it  is  not  es- 
sential it  should  be  established  by  the  subscribing  witness^. 
It  may  be  supplied  almnde.  As  subscribing  witnesses,  all 
that  it  is  necessary  they  should  prove,  is  that  ceremony 
which  they  witnessed,  and  which  the  statute  requires. 
This  satisfies  the  statute ;  and  the  additional  evidence  to 
which  I  have  referred  as  proper  in  certain  cases,  may  be 
afforded  by  other  persons.  The  point  presented  is  not  entirely 
new.  In  Moore  vs.  Pame,  2  Cos,  temp.  Lee^  595,  the  de- 
ceased was  blind,  and  only  one  of  the  three  subscribing  wit- 
nesses proved  the  instructions,  the  reading  of  the  will  to  the 
testatrix,  and  her  approbation  of  it.  The  will  was  sustained, 
on  the  ground  that  only  one  witness  was  necessary.  In 
Longcka/mp  vs.  Fiah^  5  Bos.  <&  PvU^  415,  before  the 
Common  Pleas,  the  precise  question  came  up.  That  was  a 
will  of  lands,  which  by  statute  was  required  to  be  executed 
in  the  presence  of,  and  subscribed  by,  three  witnesses.  The 
will  was  not  read  over  in  the  presence  of  the  three  attesting 
witnesses.  The  testator  was  blind,  had  dictated  the  will  to 
one  Davis,  who  read  it  over  to  him,  took  it  away, 
got  it  copied,  brought  it  back,  fairly  copied;  two 
months  after,  the  testator  made  an  alteration  in  it; 
and  then  it  was  executed.  It  was  contended  that  the  wiU 
ought  to  have  been  read  in  the  presence  of  the  testator  by 
one,  at  least,  of  the  attesting  witnesses.    The  court,  how- 
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ever,  ruled  in  favor  of  the  will,  Chambre,  J.  remarking  as 
follows :  "This  question  must  be  decided  by  the  provisions 
of  the  statute  of  frauds.  Now,  it  does  not  appear  that  the 
legislature,  when  thej  passed  that  statute,  had  in  their 
contemplation  execution  of  wills  by  blind  men."  "There 
cannot  be  a  doubt,  if  this  were  an  instrument  by  deed 
or  any  other  written  engagement,  that  the  mere  signature 
of  the  party,  though  blind,  would  be  deemed  a  sufficient 
execution,  and  the  only  thing  to  be  proved  would  be,  that 
the  blind  man  was  not  imposed  upon.  In  this  case,  that 
fact  is  completely  established,  by  an  unimpeached  witness, 
who  took  instructions  from  the  mouth  of  the  blind  man 
himself,  and  wrote  them  down."  The  same  point  has  been 
decided  in  regard  to  the  will  of  a  blind  person,  made  under 
the  provisions  of  the  statute  1  Vict.^  e.  26,  which  so 
nearly  conform  to  those  of  our  own  law.  In  Fincham  vs. 
EdnDO/rds^  8  Ourteis^  63,  the  testatrix  was  blind.  The  will 
propounded  was  prepared  by  a  solicitor  from  a  previous 
will,  the  alterations  having  been  made  in  pencil,  and  the 
instructions  not  being  produced.  The  solicitor  read  over 
the  former  will  to  the  testatrix,  took  her  instructions,  and 
drafted  the  will ;  but  when  tlie  will  was  executed  it  was 
not  read  over  to  the  testatrix  in  the  presence  of  either  of 
the  subscribing  witnesses.  Sir  Herbert  Jenner  Fust  ad- 
mitted the  will  to  proof,  saying,  "Certainly,  when  the 
court  is  asked  to  grant  probate  of  a  will  of  a  party  totally 
or  almost  blind,  it  must  be  shewn  to  the  satisfaction  of  the 
court,  that  the  contents  of  the  will  are  conformable  to  the 
instructions  and  intentions  of  the  deceased.  Undoubtedly, 
in  tliis  case,  the  will  is  not  proved  to  have  been  read  over 
to  the  deceased.  A  reference  has  been  made  to  Mr. 
Williams'  Treatise ;  but  the  case  of  Barton  vs.  Robins  (8 
PMU.^  455,  noti)^  shews  that  it  is  not  necessary  that  the 
actual  will  should  be  read  over,  if  there  is  proof  that  the 
party  deceased  knew  the  contents  of  it.".  This  decision 
was  affirmed,  on  appeal,  by  the  Judicial  Committee  of  the 
Privy  Council. 
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The  only  remaimng  objection  to  the  probate,  is  defectiye 
execution,  on  the  ground  that  one  of  the  witnesses,  Mr. 
Albro,  does  not  prove  the  requisite  ceremonials.  The 
answer  to  this  is,  that  it  is  not  essential  thej  should  be 
proved  by  both  witnesses.  The  question  is,  were  they  per- 
formed f  Mr.  Hopper  proves,  in  a  very  clear  and  distinct 
manner,  that  they  were.  K  he  were  directly  contradicted 
by  the  other  witness,  the  question  would  be  different 
But  I  do  not  understand  Mr.  Albro  as  explicitly  denying 
any  material  statement  of  Mr.  Hopper.  The  latter  was 
attending  to  a  professional  duty,  and  would  naturally  give 
his  attention  to  such  features  of  the  transaction  as  he  knew 
to  be  essential.  The  former  was  a  stranger,  called  in  sud- 
denly, and  remaining  just  long  enough  to  witness  the  exe- 
cution. When  he  went  in,  he  says,  he  thinks  Mr.  Hopper 
said,  ^^  <  Mr.  Brmcldey  is  dhcvt  moJomg  his  vnU.^  My  im- 
pression had  been,  from  his  manner  of  walking,  that  he 
was  rather  deaf,  and  his  eye-sight  was  bad.  I  noticed  that 
the  decedent  did  not  appear  at  that  time  to  hear  very  well, 
for  as  I  walked  in,  he  did  not  appear  to  notice  me,  or  look 
up ;  but  after  his  attention  was  called,  or  something  was 
said,  he  looked  vp.  The  will  was  before  him  on  the  table. 
He  sat  close  to  it;  he  sat  up  straight,  with  his  hands 
crossed.  I  can't  say  I  saw  the  decedent  sign  it  /  saw 
him  in  stich  a  position  that  I  supposed  he  eiffned  it.  Hesat 
close  to  the  table,  the  will  was  before  him.  I  don't  recollect 
whether  he  had  or  had  not  a  pen.  I  donH  think  I  could 
recollect.  I  think  he  had  an  elbow  on  the  table  after  a 
while.  I  don't  recollect  that  anything  was  read  while  I 
was  in  there.  I  stayed  but  a  few  minutes.  I  could  not 
recollect  whether  the  attestation  clause  was  read  while  I 
was  there.  I  think  Mr.  Hopper  drew  the  will  towards 
him,  signed  his  name,  and  then  handed  it  to  me,  and  I 
signed  my  name ;  and  then  he  said  to  the  decedent,  ^  Do  yon 
acknowledge  this  to  be  your  last  will  and  testament  V  He 
rose  up  and  looked  towards  him.  The  decedent  gave  a 
kind  of  look  up,  and  assented  by  nodding  his  head.    I 
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don't  recollect  whether  his  lips  moved  or  not.  I  saw  him 
nod  hifi  head.  The  question  put  to  the  decedent  was  said 
perfect  and  distinct,  so  that  if  a  person  was  not  very  deaf 
he  would  hear  him.  I  don't  recollect  that  he  asked  him 
any  other  question ;  hut  I  went  in  atich  a  Kwrry^  a/nd  wcu  io 
thonghUees^  that  I  don't  recollect  that  he  said  anything,  or 
that  I  heard  him  speak ;  if  he  did,  it  must  have  been  pretty 
low.  As  quick  as  I  heard  Mr.  Hopper  ask  the  decedent  if 
he  acknowledged  it  to  be  his  will,  and  he  assented,  I  went 
right  out,  and  left  them  there  in  the  back  room.  I  think 
the  mbacription  of  the  name  of  the  decedent  was  ai  the  end 
of  the  wiU  when  Idgned.  I  just  looked  oyer  the  will,  to 
see  it  was  a  will,  and  what  it  was  I  was  signing,  and  then 
signed  my  name."  Again,  '^  I  think  something  was  said 
by  Mr.  Hopper  about  its  being  necessary  to  have  witnesses, 
or  something  like  that."  "  He  said,  '  Mr.  Albro  will  wit- 
ness it,'  or  something  like  that.  In  a  minute  or  two  he 
looked  up,  after  that,  and  I  was  thinking  whether  or  no  he 
heard.  He  was  sitting  upright.  I  did  not  see  him  sign  it. 
My  impression  was  he  signed  it,  but  I  might  be  mistaken. 
If  he  had  not,  I  should  have  thought  it  something  singular, 
and  should  have  charged  my  mind  with  it."  "  I  was  not 
asked  by  Mr.  Brinckley  to  witness  the  will,  but  I  think 
something  was  said  whether  I  should  not  witness  it ;  but  I 
won't  be  sure." 

On  the  other  hand,  Mr.  Hopper  distinctly  states  that  he 
told  the  decedent  "  it  was  necessary  to  have  two  witnesses." 
He  consulted  Mr.  Weir  as  to  whom  he  should  send  for,  and 
then  sent  for  Mr.  Albro.  "  When  Mr.  Albro  came  into 
the  store  where  Mr.  Brinckley  was,  I  told  him  Mr.  Brinck- 
ley was  about  to  execute  his  will,  the  law  required  two 
witnesses  to  the  will,  that  I  would  act  as  one  of  the  wit- 
nesses, and  he  was  wanted  to  act  as  the  other.  Mr. 
Brinckley  was  present,  and  perfecfly  understood  me — ^that 
is,  he  appeared  to."  The  witness  then  proves  the  signa- 
ture of  the  will  by  the  testator,  in  the  presence  of  both 
witnesses,  his  testamentary  declaration,  the  request  to  the 
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witneaees,  and  their  signature.  Again  he  says,  "  I  said  to 
the  decedent-;— Mr.  Albro,  a  neighbor,  is  here,  and  ready 
to  witness  the  will.  The  decedent  said  he  was  ready, 
asked  for  a  pen ;  I  handed  it  to  him ;  he  wrote  his  name." 
Again,  ^^  He  signed  it,  handed  it  to  me,  and  I  asked  him  if 
we  shonld  proceed  to  witness  it;  he  said.  Yes.  I  said, 
Mr.  Brinckley,  do  you  declare  this  to  be  your  last  will  and 
testament  you  have  just  signed  ?  He  answered,  I  do.  I 
said,  Do  you  desire  Mr.  Albro,  the  gentleman  now  present, 
and  myself,  to  witness  your  signing  and  declaration  f  He 
said,  I  do.  After  Mr.  Albro  came  in,  and  after  the  dece- 
dent had  signed  the  will,  I  told  him  there  was  a  little  cere- 
mony to  go  through,  and  that  I  would  read  to  him  the 
attestation  clause.  I  read  to  him  the  attestation  clause, 
and  told  him  that  now  Mr.  Albro  and  myself  would  sign 
our  names,  if  he  desired  it.  He  said  he  did,  he  wanted 
us  to  do  so ;  and  we  thereupon  did  sign  it." 

This  proof,  I  think,  is  clearly  sufficient,  and  is  not  over- 
come by  the  want  of  recollection  on  the  part  of  the  other 
witness.  In  England,  in  regard  to  a  will  executed  under 
the  provisions  of  the  statute  1  Victoria^  c,  26,  it  has 
been  decided  that  positive  affirmative  evidence  by  the 
subscribing  witnesses,  of  the  fSact  of  signing  or  acknowl- 
edging the  signature  of  a  testator,  in  their  presence,  is  not 
absolutely  essential  to  the  validity  of  a  will ;  and  that  the 
court  may  presume  due  execution  by  a  testator,  upon  the 
circumstances.  {Blake  vs.  Knight^  3  Owrtds^  547.)  This 
is  accordant  with  the  current  of  decisions  under  our  own 
statute,  and  the  rule  is  marked  by  good  sense  and  con- 
formity to  the  established  principles  of  evidence.  Thus,  in 
JRemseti  vs.  Brinkerhoff^  26  Wefnd.^  332,  it  was  admitted 
that  where  the  fisicts  essential  to  the  valid  execution  of  the 
will  are  stated  in  the  attestation  clause,  the  mere  want  of 
recollection  of  the  witness  is  insufficient  to  overthrow  the 
presumption  of  due  execution.  In  other  cases  it  has  been 
repeatedly  decided  that  where  (ms  of  the  subscribing  wit- 
I  swears  that  all  the  formalities  required  by  the  statute 
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were  complied  with,  the  will  may  be  admitted  to  probate, 
notwithstanding  the  other  attesting  witness  may  not  be  able 
to  recollect  the  fact ;  and  that  the  attestation  clause,  after 
the  lapse  of  time,  and  on  a  want  of  recollection  by  the  wit- 
nesses, affords  a  presumption  or  inference  that  its  recitals 
are  true.  {Chaffee  vs.  The  Baptist  Miss.  Con.^  10  Paige^ 
85 ;  Jamusey  vs.  Thome^  2  Bar.  Ch.  B.j  40 ;  NeUon  vs. 
Mo OiffeHy  8  Ba/r.  Ch.  jS.,  168 \  8eel9J. E.,  386 ;  4  Cavoefi, 
483 ;  1  Wend.^  406 ;  11  Wend.y  599.)  I  am  satisfied,  there- 
fore, that  the  execution  of  the  will  is  duly  proved  in  all 
formal  respects ;  and  it  having  been  satisfactorily  shown 
that  the  will  was  prepared  under  instructions  given  by  the 
testator  personally,  I  see  no  reason,  in  the  absence  of  any 
evidence  afiSrmatively  establishing  fraud,  influence,  re- 
straint, or  imposition,  why  it  should  not  be  admitted  to 
probate. 


Hepbttbn  v9.  Hefbttbn. 

In  the  matter  of  tKe  Estate  of  David  Hepbubn,  deceased. 

Where  the  whole  estate,  real  and  personal,  was  given  for  life  to  S.  and  O^ 
with  remainder  in  fee  to  the  issne  of  O.,  and  in  case  he  died  without 
issue,  then  oyer ;  and  the  executors  were  authorized  to  take  charge  of, 
and  rent  the  real  estate,  invest  the  personal  estate,  and  pay  the  whole 
income  to  the  life  tenants, — ^Held,  that  all  ordinary  taxes,  assessments, 
interest  on  incnmbrancea,  and  charges  for  repairs^  should  be  kept  down 
and  paid  out  of  the  income. 

Legacies  ordinarily  carry  interest  from  the  time  they  are  payable,  which  is 
usually  a  year  after  the  testator's  death.  The  bequest  of  a  life-estate  to 
a  child,  or  to  a  widow  in  lieu  of  dower,  are  exceptions  to  the  general 
rule ;  and  in  such  oases  the  legatees  take  interest  from  the  testator^s 
decease. 

An  executor  is  not  bound  to  prosecute  a  claim  of  very  doubtful  character, 
at  the  request  of  parties  having  only  a  contingent  interest  in  the  estate, 
unless  they  indemnify  the  estate  against  the  costs. 

Where  there  are  life  estates  in  personalty,  and  the  wiU  directs  the  fund  to 
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be  inyestod,  the  inTestment  should  be  made  for  the  seenrity  of  the  p«r- 
ties  who  shall  ultimatelj  be  entitled  to  the  capitaL 
Where  real  and  personal  estate  are  mingled  together,  and  disposed  of  in  the 
same  way,  the  perMnalty  may  be  applied  to  the  payment  of  a  mort- 
gage on  the  realty,  if  that  be  a  safe  inrestment^  and  neeessary  for  the 
preserration  of  the  property.  Interest  aceomolated  before  the  test- 
ator's decease  should  be  paid  out  of  the  principal,  and  not  out  of  the 
income  accruing  after  his  death. 

S.  F.  Clabkbof,  fw  Petitioner, 
JoH2f  liBTxaioai,  for  Executrix, 


Thb  Subbooatb. — The  testator  hj  liis  will  gave  ^'  the 
rents,  income,  and  profits  of  all  his  estate,  real  and  per^ 
sonal,  to  his  wife,  and  son  George,  equally  to  be  divided 
between  them  during  their  joint  lives,"  with  remainder  in 
fee  to  the  issue  of  Oeorge,  or,  in  case  he  died  without  issue, 
the  remainder  to  be  distributed  among  other  legatees ;  for 
the  purpose  of  which  distribution  a  power  of  sale  was  given 
to  the  executors.  On  being  cited  to  account  by  some  of 
the  parties  entitled  to  the  residue  on  the  contingency  of 
George  dying  without  issue,  the  executrix  claimed,  in  her 
account,  certain  credits  for  taxes,  repairs,  and  interest  on 
mortgages,  paid  by  her  out  of  the  principal  of  the  estate. 

The  will  authorizes  the  executors  to  take  charge  of  and 
rent  the  real  estate,  collect  the  rents  and  income,  invest  the 
personal  estate  in  stocks,  or  on  bond  and  jnortgage,  collect 
and  receive  the  income  and  profits  thereof,  and  pay  and  di- 
vide the  same  between  the  testator's  son  and  wife  for  life. 

The  rule  in  this  State  is,  that  the  real  estate  must  bear 
its  own  burdens,  and  the  personal  estate  cannot  be  resorted 
to  for  the  purpose  of  discharging  bonds  and  mortgages. 
But  here  the  testator  has  thrown  his  whole  property  into 
one  fiind,  and  designed  that  his  wife  and  son  should  receive 
the  entire  net  income  for  life.  There  is  no  strife  between 
the  two  classes  of  property.  The  same  parties  are  inter- 
ested in  both  equally.  '[Die  testator's  intention  w^uld  be 
answered  by  the  payment  of  a  mortgage  on  the  real  estate,  if 
it  were  a  good  investment,  or  necessary  for  the  preeerva- 
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tion  of  the  property,  instead  of  an  investment  on  bond  and 
mortgage  elsewhere.  The  whole  estate  consists  of  a  mixed 
fiind,  devoted  to  the  same  general  uses ;  and  as  the  intention 
is  clear  that  the  life-tenants  shall  receive  the  whole  income, 
it  is  but  just  that  interest  accumulated  on  mortgages  before 
the  testator's  decease  should  be  paid  out  of  the  principal  of 
the  estate,  and  not  out  of  future  accruing  income.  But  all 
ordinary  taxes,  assessments,  interest,  and  charges  for  re- 
pairs, since  the  testator's  death,  must  be  paid  out  of  the  in- 
come, after  which  deductions  the  life-tenants  will  receive 
the  balance.  The  widow  and  son  must  be  allowed  interest 
on  the  surplus  of  the  personal  estate  remaining  after  the 
payment  of  the  debts,  from  the  death  of  the  testator.  Leg- 
acies, ordinarily,  are  not  payable  until  the  expiration  of  a 
year,  and  they  carry  interest  only  from  the  time  they  are 
payable.  But  the  bequest  of  a  life-estate  to  a  child,  or  to 
a  widow  in  lieu  of  dower,  are  exceptions  to  the  general 
rule ;  and  in  such  cases  the  legatees  take  interest  from  the 
testator's  decease.  (Jfiams  vs.  Yatmg^  9  Vesey^  549 ;  WU- 
Uamson  vs.  Williamson^  6  Paige^  298.) 

Before  letters  testamentary  were  issued.  No.  650  Pearl- 
street,  belonging  to  the  testator,  was  sold  on  foreclosure,  and 
the  executrix  received  the  surplus  moneys  remaining  aftier 
payment  of  the  incumbrance.  This  surplus  is  part  of  the 
capital  of  the  estate,  and  must  be  accounted  for  as  such. 

It  appears  that  in  the  life-time  of  the  testator,  he  held  a 
bond  and  mortgage  of  S.  N.  Burrill,  secured  on  real  estate, 
which  the  latter  subsequently  conveyed  to  the  testator. 
The  legal  effect  of  the  conveyance  was  to  cancel  the  mort- 
gage ;  and  the  mortgagor,  who  was  examined  on  the  part  of 
the  objectors,  also  states  that  the  deed  was  given  and 
received  in  discharge  of  the  entire  claim.  The  circum- 
stances are  sufficient  to  exonerate  the  executrix  from  any 
liability  for  her  alleged  misconduct  in  failing  to  prosecute 
the  mortgagor,  if  he  be  chargeable  at  all  on  his  bond. 
The  bond  and  mortgage  have  never  been  in  her  possession ; 
and  in  view  of  the  whole  transaction,  it  would  not  be  justi- 
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fiable  to  compel  her  to  prosecute  a  demand^  to  Baj  the 
least,  of  80  doubtful  a  character,  unless  the  objectors  should 
indemnify  the  estate  against  the  costs  and  expenses. 

The  executrix  has  been  at  fault  in  not  inyesting  the  per- 
sonal estate,  as  directed  by  the  will ;  and  the  fund  must  be 
invested  in  the  mode  prescribed  by  the  testator,  as  well 
because  he  has  so  directed,  as  for  the  securily  of  the  par- 
ties who  may  ultimately,  upon  a  certain  contingency,  be 
entitled  to  the  capital  of  the  estate. 


Fabeinson  V8.  Pabkinson. 

In  the  matter  of  the  Estate  of  Whjjam  S.  PABKiNSOsr, 

deceased. 

Tlie  testator  gave  to  his  vidow  a  legacy  of  one  thousand  dollar^  out  "of 
monej  in  the  safe-keeping  of  R.  S.,  at  lawful  interest'*  This,  with 
other  gifts,  was  declared  to  be  in  lieu  of  dower.  By  a  codicil,  afber 
reciting  that  by  his  will  she  was  "cut  short  of  an  interest'*  in  his 
landed  estate,  he  gave  her  the  annual  interest  on  two  thousand  dollars^ 
loaned  to  B.  C.  Held,  that  all  the  legacies  were  intended  as  compen- 
sation for  dower,  and  carried  interest  from  the  testator's  death,  on  the 
ground  that  they  were  given  as  an  equivalent  for  the  relinquishment 
of  a  right,  and  the  legatee  had  no  other  means  of  support  under  the 
will  Held,  also,  that  the  legacies  were  in  the  nature  of  specific  be- 
quests, so  that  the  accruing  interest  passed  to  the  donee  on  the  tesi- 
atoi's  decease. 

Hie  testator  gave  his  wife  the  use,  for  three  years»  of  his  house,  either  to 
occupy  or  to  let^  and  at  the  expiration  of  that  time  directed  the  prem- 
ises to  be  sold  by  his  executors,  and  the  proceeds  to  be  divided  be- 
tween his  two  sons.  Held,  that  the  widow  was  bound  to  keep  down 
the  ordinary  taxes  during  the  term. 

JosxPH  Wallis,  for  JBxeeutort. 
WiLUAX  S.  SEABS,/or  Widow, 
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The  Stjbbooate. — On  the  final  accounting  of  the  exec- 
utor, a  question  has  arisen,  as  to  the  right  of  the  widow 
of  the  testator  to  interest  on  certain  legacies  from  the  date 
of  the  testator's  death. 

The  first  legacy  is  a  bequest  to  her  of  one  thousand  dol- 
lars out  "of  money  in  the  safe-keeping  of  Mr.  Robert 
Stewart,"  "  at  lawful  interest."  This,  and  other  gifts  in  the 
will  to  the  same  party,  are  declared  to  be  in  lieu  and  bar 
of  her  dower.  By  a  codicil,  the  testator  directed  as  foUowfi^: 
"  Whereas,  my  wife  is,  by  my  will,  cut  short  of  an  interest 
in  my  landed  estate,  I  hereby  leave  to  her,  to  be  disposed 
of  as  she  may  choose,  the  one  hundred  and  forty  dollars 
annual  interest,  as  it  shall  become  due,  on  the  two  thousand 
dollars  loaned  to  the  trustees  of  the  First  Baptist  Church,  of 
this  city,  during  her  life-time,  or  so  long  as  she  remains  my 
widow."  The  reason  assigned  for  this  bequest  is  substan- 
tially the  same  as  if  he  had  referred,  in  so  many  words,  to 
his  wife's  dower,  of  which  she  was  barred ;  the  intention 
being  to  give  this  additional  legacy  in  lieu  of  what  he  had 
previously  taken  away,  and  as  a  sort  of  compensation 
for  it. 

Legacies  generally  carry  interest  only  from  the  time 
they  become  payable,  that  is,  at  the  end  of  a  year,  when  no 
other  period  is  fixed.  There  are  exceptions  to  this  rule, 
but  they  do  not  apply  to  the  case  of  a  wife  {Stent  vs. 
Robinson^  12  Vesey^  461),  unless  the  legacy  is  a  gift  of  a 
life-estate  in  the  residue,  or  be  given  to  her  in  lieu  of 
dower.  In  the  present  instance  the  legacies  are  given  with 
that  object,  and  that  circumstance  entitles  her  to  interest 
from  the  death  of  the  testator  (  Williamson  vs.  WiUiamson^ 
6  Paige^  305),  on  the  ground  that  the  bequest  is  given  as 
an  equivalent  for  the  relinquishment  of  a  right,  and  the 
legatee  has  no  other  means  of  support  from  the  bounty  of 
the  testator.  It  is  analogous  to  a  legacy  in  satisfaction  of 
a  debt,  which  always  carries  interest  from  the  death  of  the 
testator.  {Clwtke  vs.  Sewdl^  3  Atk.^  99.)  Besides,  the  first 
legacy  being  of  '^  one  thousand  dollars  out  of  money  in  the 
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safe-keeping  of  Mr.  Bobert  Stewart,"  '^  at  lawftil  interest ;" 
and  the  last  being  ''  the  one  hundred  and  fifty  dollars  an- 
nual interest,  as  it  shall  become  due  on  the  two  thousand 
dollars  loaned,''  &c., — these  are  in  the  nature  of  specific  gifts 
(  Wms.  an  JStrs.,  1003) ;  and  specific  legacies  are  considered 
as  separated  from  the  general  estate,  and  appropriated  at 
the  time  of  the  testator's  death,  so  that  the  accruing  pro- 
duce, dividends,  or  interest,  passes  to  the  donee.  (  Wma.  on 
Easts.,  1221.) 

The  testator  gave  his  wife  "  the  use,"  "  for  three  years," 
of  his  house  in  Frankfortnstreet,  "  either  to  occupy  or  to  let, 
as  she  may  prefer,"  and  at  the  expiration  of  that  period  he 
directed  the  property  to  be  sold  by  his  executor,  and  the 
proceeds  to  be  divided  between  his  two  sons.  The  question 
is,  who  shall  pay  the  taxes  on  these  premises.  The  will  is 
silent  on  the  point.  I  think  the  tenant  is  bound  to  keep 
down  the  accruing  charges  on  the  property,  where  he 
takes  by  gift  and  not  by  contract.  Not  to  do  so,  would  be 
in  the  nature  of  permissive  waste.  The  party  enjoying  the 
present  use  and  possession  of  property  should  keep  the 
estate  clear  of  such  burdens  as  arise  from  the  ordinary  an- 
nual taxes,  and  not  throw  them  upon  the  reversion. 
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In  the  maUer  of  the  Estate  of  William  Eenwick,  deceased. 


A  cUim  for  the  mean^  profits  of  Unds  ocoupied  by  the  intefltate  may  be 
allowed  out  of  the  proceeds  of  his  real  estate,  sold  for  the  payment  of 
his  debts. 

It  is  competent  on  the  sale  of  real  estate,  for  the  payment  of  the  debts  of  tlie 
deceased,  or  on  the  distribution  of  the  proceeds,  to  offer  any  equitable 
defence  against  the  claims  of  a  party  alleging  to  be  a  creditor;  and  the 
heirs  are  not  restricted  to  a  legal  defence. 

The  common-law  action  of  trespass  for  mesne  profits  was  not  abolished  by 
the  Revised  Statutes.  Trespass  being  an  action  for  a  tort,  died  with 
the  pftrty  defendant,  and  did  not  suryiye  against  his  executor  or  admin- 
istrator. 

It  iS)  howeyer,  provided  by  statute  that  for  wrongs  done  to  the  property, 
rights,  or  interests,  of  another,  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  an  action  may  be  brought  after  his  death 
against  his  executors  or  administrators,  in  the  same  manner,  and  with 
the  like  effect,  as  actions  upon  contracts. 

An  action  for  use  and  occupation  lies  only  where  the  relation  of  landlord 
and  tenant  has  existed,  founded  on  some  agreement,  express  or  implied. 
The  Revised  Statutes  have  transformed  the  claim  for  mesne  profits,  con- 
sequent on  a  recovery  in  ejectment,  into  a  proceeding  in  the  nature  of 
an  action  for  use  and  occupation.  Mesne  profits  can  only  be  recovered  for 
a  period  of  six  years  previous  to  the  commencement  of  the  action.  The 
term  of  eighteen  months  is  not  deemed  any  part  of  the  time  limited 
by  law  for  the  commencement  of  actions  against  an  administrator 
or  executor.  In  a  proceeding  for  the  sale  of  real  estate  for  the  pay- 
ment of  debts,  the  Surrogate  may  award  a  feigned  issue. 

H.  M.  W»TBEir,  for  Claimant. 

Joseph  Blukt,  for  Heir*. 

W.  a  SxABS,  8.  M  WooDEUFF,  G.  0.  GoDDAEO,  foT  Creditor*. 


The  Sukkogate. — On  the  distribution  of  the  proceeds 
of  the  sale  of  the  real  estate  of  the  intestate,  for  the  pay- 
ment of  his  debts,  a  claim  is  interposed  by  Duncan 
P.  Campbell  for  the  mesne  profits  of  Macomb's  dam,  alleged 
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to  have  been  in  the  poaseflsion  of  William  Senwick,  at  and 
previoofi  to  the  time  of  his  death. 

This  property  consists  of  two  parcels,  as  to  one  of  which 
it  does  not  sufficiently  appear  that  the  intestate  was  in  pos- 
session, claiming  title  in  his  own  right.  He  seems  to  have 
acted  as  agent  for  James  Benwick,  and  it  is  therefore  mi- 
necessary  to  enter  into  the  consideration  of  the  title. 

The  other  portion  belonged  to  Eobert  Macomb,  who^ 
with  his  wife,  executed  to  Campbell,  as  treasurer  of  the 
Protestant  Episcopal  Charity  School,  two  mortgages  for 
$5,000  each,— one  dated  Slst  August,  1815,  and  recorded 
S5th  September,  1815 ;  the  other  dated  19th  December, 
1815,  and  recorded  26th  December,  1815.  These  mort- 
gages were  regularly  foreclosed ;  and  Campbell,  having  be- 
come the  purchaser  at  the  sale,  received  the  master's  deed, 
dated  31st  December,  1822,  and  recorded  8th  February, 
1823. 

The  counsel  for  the  heirs  have,  set  up  in  opposition  to 
this  claim,  title  in  the  intestate,  under  a  sheriff's  deed,  or 
rather  a  deed  executed  by  the  executors  of  Jared  L.  Bell, 
former  sheriff  of  New  York,  dated  March  9,  1831.  It  is 
not  requisite  that  I  should  discuss  the  questions  arising 
under  this  instrument,  as  the  deed  only  purports  to  convey 
the  title  which  Eobert  Macomb  had  October  28,  1817— 
the  date  of  the  judgment  against  Macomb,  to  satisfy  which 
the  sale  was  made.  The  title  of  Campbell,  under  the 
master's  deed  on  the  foreclosure  of  the  mortgages  executed 
in  1815,  is  clearly  superior. 

But  it  is  contended  on  the  part  of  the  heirs,  that  there 
are  equitable  considerations  which  should  debar  the  claim- 
ant from  a  recovery.  It  appears  that  in  November,  1826,' 
it  was  proposed  to  form  an  association  denominated  ^^  The 
New  York  Hydraulic  Manufactiuing  and  Bridge  Company," 
for  the  management  of  property  at  Macomb's  Dam,  and 
adjacent  thereto.  The  lands  were  valued  at  $100,000,  and 
the  stock  was  divided  into  one  thousand  shares.  Campbell 
subscribed  for  four  hundred,  Mrs.  Macomb  by  her  trustee, 
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James  Benwick,  for  three  hundred,  and  other  parties 
for  two  hundred  and  sixteen.  The  lands  were  to  be 
conveyed  to  Campbell  and  James  I.  Eoseyelt  in  trust  for 
the  shareholders,  and  they  included  that  part  of  Macomb's 
Dam  which  constitutes  the  premises  now  in  question.  Mr. 
Campbell  was  at  that  time  owner  of  this  part,  under  the 
master's  deed,  on  the  sale  in  foreclosure,  3l8t  December,* 
1822.  This  was  to  form  part  of  the  property  of  the  asso- 
ciation ;  all  the  rest  of  the  lands  belonged  to  2frs.  Macomb. 
A  deed  was  accordingly  executed  by  Eobert  Macomb,  and 
Mary  his  wife,  and  James  Benwick,  her  trustee,  to  Duncan 
P.  Campbell  and  Philip  Bhinelander,  as  joint  tenants,  em- 
bracing all  the  several  parcels  designed  to  constitute  the 
capital  of  the  Hydraulic  Manufacturing  and  Bridge  Com- 
pany. This  instrument  was  acknowledged  towards  the  close 
of  July,  1827.  As  Mr.  Campbell  had  at  that  time  demands 
to  a  large  amount  existing  against  Mr.  Macomb,  then 
amounting,  as  appears  by  an  account  stated,  to  over 
$40,000,  it  was  agreed,  on  the  1st  August,  1827,  that  the 
account  should  be  liquidated,  and  finally  settied,  at  forty 
thousand  dollars,  ^^  payable  in  the  stock  of  the  Kew  York 
Hydraulic  Manufacturing  and  Bridge  Company,  at  par, 
agreeably  to  their  articles  of  association."  This  amounted  to 
the  value  of  the  four  hundred  shares  of  the  stock  subscribed 
for  by  Mr.  Campbell.  On  the  2d  of  August,  1827,  he  ac- 
knowledges the  receipt  of  four  hundred  shares  of  the  stock 
in  full  payment  of  the  account 

Now,  the  accoimt  thus  settied  includes  charges  cov- 
ering the  same  bonds  and  mortgages,  on  the  foreclosure  of 
which  Campbell  acquired  titie  to  the  parcel  of  land  con- 
tributed by  him  to  the  capital  of  this  company;  and  it  is  there- 
fore argued  that  those  mortgages  were  paid,  and  the  titie  ac- 
quired under  the  foreclosure  and  master's  deed,  was  equitably 
discharged  or  released  for  the  benefit  of  Macomb  and  wife. 

On  the  credit  side  of  the  account  stated  between 
Macomb  and  Campbell,  appears  a  credit  to  Macomb  on  ac- 
count of  ^^  Harmanus  Bouck's  bond  and  mortgage,  accepted 
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at  $10,000."  This  bond  and  mortgage  appear  to  have 
been  transferred  by  Macomb  to  the  treasurer  of  the  Kew 
York  Protestant  Episcopal  Public  School,  as  treasurer  of 
which  institution  Campbell  originally  received  the  two 
mortgages  of  Macomb  on  the  property  in  question.  And 
on  December,  21st,  1830,  Campbell  requested  the  treasurer 
of  that  institution  to  acknowledge  satisfaction  of  those 
mortgages,  stating  that  the  entire  balance  due  thereon  had 
been  satisfied  by  means  of  the  securities  against  Harmanus 
Bouck  assigned  to  the  treasurer. 

The  point,  then,  is  whether  Campbell's  legal  title,  under 
the  master's  deed,  has  been  equitably  affected  by  the  sub- 
sequent transactions  in  relation  to  the  mortgages  so  fore- 
closed.   I  think  not    There  can  be  no  reasonable  doubt 
that  Campbell  designed  to  receive  the  four  hundred  shares 
of  stock  as  an  agreed  valuation  of  his  land,  and  as  a 
liquidation  of  the  sum  due  him  by  Macomb.    And  perhaps 
such  an  effect  should  in  equity  be  given  to  his  acts,  that  his 
title  should  enure  to  the  benefit  of  all  the  parties  interested 
in  the  company,  according  to  the  shares  and  interests  of  the 
respective  stockholders.    But,  for  some  cause  or  other,  prob- 
ably from  inability  to  effect  the  incorporation  of  the  com- 
pany, the  objects  of  the  parties  were  never  carried  out,  and 
the  association  never  went  into  operation.    To  hold,  there- 
fore, that  his  title  to  the  land  to  be  contributed  by  him, 
was  lost  by  virtue  of  dealings  which  failed  in  their  design, 
and  were  ineffectual  to  the  accomplishment  of  the  general 
end  proposed,  would  not  be  just  and  reasonable.    It  may 
be,  that  by  virtue  of  the  deed  to  Campbell  and  Ehine- 
lander,  as  joint  tenants — ^whereby  Macomb  and  wife  and 
Benwick  conveyed  all  the  lands  intended  as  the  capital  of 
the  company,  among  which  was  the  very  parcel  to  which 
Campbell  was  entitled  under  the  master's  deed — Campbell 
is  estopped  from  setting  up  his  title  against  the  parties  who 
were  shareholders  in  the  company.    As  against  strangers, 
however,  or  as  against  parties  claiming  against  the  com- 
pany, he  is  not  estopped.     Although,  therefore,  under  the 
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deed  to  him  and  Ehinelander,  in  joint  tenancy,  he  m&j  be 
a  trnstee  for  the  benefit  of  the  shareholders,  and  cannot  set 
np  his  own  title  against  them;  jet  strangers  have  no 
equity  tending  to  impair  the  full  legal  title  vested  in  him 
under  the  master's  deed.  I  am,  therefore,  of  opinion,  he 
has  established  his  title  to  this  parcel  of  property,  though 
the  recoYory  may  enure  to  the  benefit  of  the  stuireholderB 
of  the  contemplated  company. 

With  this  view  of  the  validity  of  the  claimant's  title  to 
the  real  estate  in  question,  it  becomes  necessary  to  consider 
whether  he  can  establish  any  legal  or  equitable  debt  against 
the  estate  of  William  Renwick,  by  reason  of  Renwick's  oc- 
cupation of  the  premises.  The  mode  of  recovering  dam- 
ages in  such  a  case,  at  common  law,  was  by  the  action  of 
trespass  for  mesne  profits.  This  action  was  not  abolished 
by  the  Revised  Statutes  (2  JR.  S.y  3d  ed.,  p.  406,  §  45),  the 
provisions  of  which,  on  this  subject,  apply  only  to  mesne 
profits  the  right  to  which  results  from  a  recovery  in  eject- 
ment   {Ldcmd  vs.  Tousey^  6  HiU^  328.) 

Campbell  brought  ejectment  against  Dingee,  Ren- 
wick's tenant,  in  April,  1845,  and  verdict  was  rendered  in 
that  case  in  October,  1849.  The  recovery  therein  will 
relate  to  the  time  title  was  acquired,  and  form  the  basis  of 
such  a  possession  as  would  enable  the  plaintiff  to  bring 
trespass  against  all  other  wrongdoers.  (6  HiU^  332.) 
Trespass  being  an  action  for  a  tort,  by  the  rule  of  the 
common  law  died  with  the  party,  and  did  not  survive 
against  his  executor  or  administrator.  (1  Scewnders^  216, 
no6w,  d.  (1);  1  ChiUy^  Pi,  79,  225.)  Our  statute,  however, 
provides,  that  for  wrongs  done  to  the  property,  rights,  or 
interests  of  another,  for  which  en  action  might  be  main- 
tained against  the  wrong-doer,  such  action  may  be  brought 
by  the  person  injured,  or,  after  his  death,  by  his  executors 
or  administrators,  against  such  wrong-doer,  and  after  his 
deaths  against  his  executors  or  administraiars^  in  the  same 
moifMMr  cmd  with  the  like  efect  in  aU  respects  as  actions 
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faundsdi^fonanUraoU.  (3  £.  S.j  Zd  edy  p.  548,  §  1 ;  /SIm 
RwUenf  notesy  8  B.  S.j  2d  ed.^  p.  781.) 

It  is  said  also,  that  the  tort  may  be  waived,  and  the 
mesne  profits  recovered,  in  an  action  for  use  and  occupation. 
Tliis  is  true  only  where  the  relation  of  landlord  and  tenant 
has  existed,  founded  on  some  agreement,  express  or  implied. 
There  is  nothing  from  which  to  infer  that  relation  in  this 
case ;  but,  on  the  contrary,  the  possession  of  Benwick  seems 
to  have  been  entirely  disconnected  from  the  title  of  Camp- 
bell. There  was  no  privity  between  the  parties.  {Feathers- 
ionha/ugh  ads.  BradBham^  1  WeT^detl^  134;  Smith  vs.  Stefwa/rt^ 
6  J.  jS.,  46.)  Besides,  the  former  rule  was,  that  when  the 
plaintiff  had  brought  ejectment  he  could  recover  for  use 
and  occupation  only  for  the  time  previous  to  the  day  of 
the  demise  laid  in  the  ejectment,  having,  by  bringing  that 
action,  elected  to  consider  the  possession  tortious.  This 
would  lead  to  the  limitation  of  the  claim  for  mesne  profits 
to  a  period  antecedent  to  April,  1845,  when  the  ejectment 
suit  was  brought.  It  might  be  a  question,  however, 
whether  this  rule  would  any  longer  prevail,  as  the  Bevised 
Statutes  have  transformed  the  claim  for  mesne  profits  coik 
sequent  on  a  recovery  in  ejectment,  into  a  proceeding  in 
the  nature  of  an  action  for  use  and  occupation.  (2  R.  /&, 
Zd  ed.,  pp.  406,  407,  §§  46,  47,  54.)  But  it  is  unnecessary 
to  pursue  that  question,  as  the  statute  gives  an  ample 
remedy  for  a  wrong  of  this  kind,  against  the  estate  of  the 
wrongdoer. 

In  an  action  for  use  and  occupation,  or  trespass  for 
mesne  profits,  no  more  than  six  years'  rent  of  the  premises 
can  be  recovered.  (2  -ff.  A,  Zd  ed.^  p.  407,  §  51.)  The 
commencement  of  the  action  determines  the  period.  Wil* 
Uam  Benwick  died  August  31, 1847.  The  term  of  eighteen 
months  after  his  death  is  not  deemed  any  part  of  the  time 
limited  by  law  for  the  commencement  of  actions  against 
his  administrator.  (2  R.  &,  Zd  ed.,  p.  544,  §  8.)  The 
claimant  is  entitled,  therefore,  to  the  mesne  profits  for 
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about  three  years  and  ten  months,  not  having  prosecuted 
his  claim  until  May,  1851. 

As  to  the  amount  of  the  rent,  or  the  annual  value 
of  the  premises,  I  should,  under  the  circumstances,  be 
unwilling  to  fix  it  above  the  proper  proportion  of  the 
rent  reserved  in  the  lease  to  Dingee,  which  should  be 
allowed  for  this  part  of  the  premises.  I  do  not  pronounce 
upon  that  point  definitely,  being  inclined,  if  tiie  parties 
desire  it,  to  award  a  feigned  issue,  so  as  to  present  all  the 
questions  in  dispute  in.  this  case  for  trial  by  a  jury.  (2  i?. 
A,  &i«?.,jp.  166,  §14.) 


GOTTBBEBGEB  VS,  SmTTH. 

In  the  matter  of  the  Estate  of  Fbancib  CKssl,  deceaeed. 

When  letters  of  colleetion  are  superseded,  and  the  eollector  is  cited  to  ao- 
county  he  may  be  compelled  to  deliver  to  the  partj  succeeding  to  the 
administration  of  the  estate,  all  the  property  of  the  deceased  in  his 
hands ;  and  it  is  competent  for  the  SurrogatCp  on  the  accoonting,  to  pass 
npon  any  claim  of  the  collector  to  property  belonging  to  the  deceased 
at  the  time  of  his  death,  of  which  the  collector  acquired  title  during 
the  period  of  his  collectorship.  But  where  the  collector  claims  title 
to  certain  leasehold  estate  of  the  deceased,  by  virtue  of  a  lease  from  the 
owner  of  the  fee,  made  prior  to  his  appointment  as  eoUector,  the  Sur- 
rogate has  not  jurisdiction  on  the  accounting  of  the  collector  to  try  the 
validity  of  a  title  thus  acquired,  before  the  fiduciary  relations  of  the 
collector  with  the  estate  commenced. 

SnLLWSLL  A  SwAiK,  Habxib  Wusov,  for  JdminiHrtUor: 
6.  C  Cabpbmtikb,  John  Graham,  for  CoUeUor. 

Thb  Subrogate.  The  testator  died  in  March,  1847; 
and,  the  probate  of  his  will  being  contested,  Thomas 
S.  Henry  was  appointed  collector  by  the  Surrogate,  on 
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May  Ist,  1847.  His  letten  having  been  gabsequently  re- 
yoked,  George  J.  Smith  was  appointed  collector,  Febroarj 
16,  I860, 

The  will  having  been  adniitted  to  probate,  Gotteberger 
and  O'Neil  were  appointed  administrators  with  the  will 
annexed,  January  11,  1861.  Smith,  the  collector,  was 
thereupon  cited  to  account,  by  the  administrators,  and  on 
the  filing  of  his  account,  objections  were  interposed,  on  the 
groxmd  that  the  collector  had  not  accounted  for  the  rents 
of  certain  premises  of  the  testator,  which  had  been  received 
by  him,  and  for  which  it  was  alleged  he  was  chargeable  as 
collector. 

It  appears  that  the  testator  was  in  the  possession  of  the 
premises  at  the  time  of  his  death ;  but  the  collector  sets  up 
title  in  himself  by  virtue  of  a  leae^  from  the  owners  of  the 
property,  made  prior  to  his  appointment  as  collector,  and 
posterior  to  the  testator's  decease.  It  is  alleged  that  this 
lease  was  obtained  by  him  when  he  was  the  agent  of  the 
former  collector,  Mr.  Henry,  and  when,  from  his  fiduciary 
relations  to  the  estate,  he  could  not  deal  therewith  so  as  to 
acquire  a  valid  title  lor  his  own  benefit  It  is  also  con- 
tended that  he  was  a  co-legatee,  with  Daniel  O'Keil,  of  the 
leasehold  premises,  and  that  his  acts  in  regard  to  the  prop- 
erty enured  to  the  advantage  of  his  co-legatee. 

The  special  letters  of  administration  issued  to  a  collector, 
authorize  the  preservation  and  collection  of  the  goods, 
chattels,  personal  estate,  and  debts,  of  the  deceased ;  and 
when  his  authority  is  superseded,  the  collector  may  be  com- 
pelled to  deliver  to  the  executor  or  administrator  all  the  prop- 
erly and  money  of  the  deceased  in  his  hands,  and  to  render 
an  account,  on  oath,  of  all  his  proceedings.  The  important 
question  is  presented  in  this  case,  whether  it  is  competent  for 
the  Surrogate,  on  the  accounting  of  a  collector,  to  pass  on 
the  validity  of  his  claim  of  title  to  property  alleged  to  have 
belonged  to  the  testator  at  the  time  of  his  death.  Had  the 
title  been  acquired  during  the  period  of  his  collectorship, 
there  could  be  no  reasonable  doubt,  I  think,  that,  in 
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passing  upon  his  account,  the  Surrogate  possessed  anthori^ 
to  supervise  all  his  acts  within  the  limit  of  his  special  ad- 
ministration, determine  upon  their  validity  and  effect,  and 
the  extent  of  his  responsibility  in  consequence  thereof.  If 
the  collector,  for  example,  had,  during  the  existence  of  his 
trust  relations  with  the  estate,  renewed  a  lease  in  his  own 
name,  and,  on  being  called  to  account,  were  to  claim  the 
benefit  of  the  renewal,  the  Surrogate  should  not  hesitate  to 
pronounce  upon  the  transaction,  hold  the  collector  respons- 
ible for  the  rents,  and  require  him  to  transfer  the  lease  to 
the  executor  or  administrator.  But  where  the  title  was 
acquired,  or  the  facts  upon  which  the  claim  of  title  is 
based,  transpired,  before  the  fiduciary  relations  of  the 
claimant  as  collector,  by  virtue  of  his  letters,  commenced, 
is  it  competent  for  the  Surrogate,  on  the  accounting  of  the 
collector,  to  consider  and  pass  upon  the  validity  of  that 
title  ?  How  is  the  matter  brought  within  the  jurisdiction 
of  the  court?  Not,  certainly,  because  the  dispute  is 
about  the  estate  of  the  deceased ;  for  if  a  third  person,  a 
stranger,  had,  previous  to  the  coUectorship,  procured  from 
the  owners  a  new  lease,  I  could  not  try  his  title  on  the  ac- 
counting of  the  collector.  This  is  conceded  by  the  counsel 
for  the  administrators ;  but  they  urge  that  the  fact  that  the 
new  lessee  happens  to  be  the  collector,  brings  the  requisite 
parties  before  me ;  and,  in  the  next  place,  they  insist  that 
the  decision  of  the  question  of  title  is  essential  to  a  correct 
accounting.  But  the  case  is  not  strictly  analogous  to  the 
accounting  of  an  administrator.  There,  the  administrator 
represents  the  estate  at  the  time  of  the  accounting ;  and  if 
he  claims  title  against  the  estate,  the  Surrogate  might,  pei^ 
haps,  from  the  necessity  of  the  case,  pass  upon  the  question. 
Here,  the  estate  is  represented  by  the  administrators,  and 
they  may  try  the  title  at  law :  wherefore  it  is  not  indis- 
pensable that  the  controversy  should  be  determined  before 
me.  It  follows  that,  in  the  present  instance,  I  have  not 
jurisdiction,  by  virtue  of  any  acts  of  the  collector,  during 
the  period  of  his  coUectorship,  nor  by  reason  of  any  abso- 
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Inte  necessitj  existing  for  the  consideration  of  the  question 
before  adjusting  and  settling  the  collector's  accounts.  If 
Smith  had  received  the  rents  of  this  property  during  his 
coUectorship,  as  collector,  of  course  he  might  be  held  to  ac- 
count for  them  in  that  capacity.  But  he  denies  that,  and 
it  is  not  proven.  If  he  was  in  possession  before  his  ap- 
pointment, under  claim  of  title  in  himself,  as  against  the 
estate,  the  presumption  is  that  he  continued  to  collect  the 
rents  in  his  own  right,  and  not  under  his  letters.  It  is  ad- 
mitted that  if  there  had  been  an  ostensible  outstanding 
estate  in  Smith,  at  the  time  of  the  testator's  death,  it  might 
veiy  properly  be  contended  that  the  claim  of  the  adminis- 
trators should  be  tried  before  another  tribunal.  If  so,  then 
the  fiftct  that  the  same  person  is  claimant  and  collector  is  not 
enough  to  give  me  jurisdiction.  This  makes  the  whole  ques- 
tion to  depend  upon  the  circumstance  that  the  adverse  titie 
was  acquired  subsequent  to  the  testator's  decease,  and  there 
is  obviously  no  element  in  that  naked  fact  which  gives  juris- 
diction. I  am  inclined,  at  all  times,  to  a  rigorous  exercise 
of  the  powers  of  the  court  in  holding  trustees  to  a  strict  ac- 
countability for  all  their  acts  during  the  period  of  their 
trust ;  but  the  court  should  proceed  with  great  delicacy  in 
exercising  incidental  jurisdiction,  when  there  exists  an  un- 
doubted remedy  for  the  alleged  evil  elsewhere,  especially 
when  the  rights  of  sureties  on  the  official  bond  of  the  officer 
sought  to  be  made  liable,  may  be  seriously  affected.  I  must, 
in  consonance  with  these  views,  decline  trying  the  right  of 
the  collector  to  the  leasehold  estate  in  question,  leaving  the 
parties  to  their  action  in  another  court 


Digitized  by 


Google 


90  CASES  IN  THE  SUKROGATEnS  COURT. 


CAMPBELL  VM.  UOOAX. 


Campbell  «t.  Looan. 


In  the  matter  of  proving  the  last  mU  omd  teetament  of 
CATHABmE  Maoabeb,  deoeoecd. 

The  jHTobate  of  a  will  of  penoiialtj,  is  eonclnsiye  as  to  the  Talidity  of  the 
will  in  every  case,  ezeept  in  a  proceeding  institated  for  the  purpose  of 
rcToking;  or  modifying  the  probate. 

The  statute  has  made  no  express  provision  for  revoking  a  probate  where 
another  and  later  will  has  been  discovered :  though  the  power  to  revoke 
seems  to  be  implied  in  the  section  declaring  the  force  of  the  probate  as 
evidence^  ontil  reversed  on  appeal,  revoked  on  allegations  filed  within 
the  year,  or  *'  dedared  void  by  a  compeieiU  trihunal.* 

The  power  to  revoke  probate  has  been  exercised  by  the  ecclesiastical  conrti^ . 
whether  the  will  was  proved  in  common  or  in  solemn  form.    The  Sur- 
rogate may  open  a  decree  of  probate  for  the  purpose  of  taking  proof  of 
a  later  will    This  power  is  incidental  to  his  Jurisdiction  of  the  proof 
of  wills,  and  is  essential  to  the  administration  of  justice. 

The  Surrogate's  Court  proceeds  in  all  matters  relating  to  the  probate  of 
wills,  and  the  administration  of  the  estates  of  deceased  persons,  according 
to  the  course  of  the  common  and  ecclesiastical  law,  as  modified  by 
statutory  reg^ations.  Where  jurisdiction  is  given  by  statute,  the  mode 
of  exereiung  it  in  cases  not  specially  provided  for,  must  be  regulated  by 
the  court  in  the  exercise  of  a  sound  discretion,  according  toeiroumstanees. 

Although  a  will  has  been  admitted  to  probate,  a  legatee  under  a  later  will 
may  propound  the  latter  for  probate,  and  is  not  concluded  by  the  pro- 
bate of  the  previous  will  If  the  last  will  revokes  the  former,  the  first 
decree  will  be  recalled.  If  the  two  instruments  are  not  entirely  inoon- 
s&Btent  with  each  other,  the  decree  may  be  so  modified  as  to  declare 
that  both  instrumental  taken  together,  constitute  the  last  will  and  testa- 
ment of  the  deceased. 

"Whether  it  is  a  sufficient  eompliance  with  the  statute  regulating  the  manner 
of  executing  wUls,  for  one  witness  to  write  the  name  of  the  other,  or  f<^ 
a  witness  to  attest  by  mark  instead  of  subscribing  his  name^  quesre. 

Where  attestation  was  made,  by  one  witness  signing  his  own  name,  and 
holding  and  guiding  the  hand  of  a  second  witness  while  the  name  of  the 
latter  was  signed, — ffeld,  that  the  execution  was  valid. 

Hie  testatrix  requested  her  will  to  be  altered  in  the  presence  of  the  witr 
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nmtm;  it  wm  altered,  reed  ilood,  and  executed,— JSTeM^  that  there  via 
ioAcieiit  eYidenee  of  teetamentary  deelaratioiL 

A.  R.  Dnrrr,  for  Legatee. 

E.  R  NidiOLB,  J.  T^oHTBoir,  W.  G.  SmxnrOi/or  Bxtemiwr. 


The  Susbooate.  The  testatrix  died  on  the  14th  of  May, 
1851,  leaving  surviving  her  Charles  Macabee,  her  husband, 
and  CSharlee  Logan  and  Ann  Campbell,  her  brother  and 
sister,  and  only  next  of  kin.  On  the  sixteenth  of  May, 
Charles  Logan  applied  for  the  proof  of  a  will  dated  the  8th 
of  May,  1851,  wherein  he  was  named  execntor.  All 
the  parties  were  duly  cited,  and  the  will  was  admitted  to 
probate,  without  contest,  on  the  19th  of  June  last.  On  the 
26th  of  June,  James  Campbell,  the  husband  of  the  sister  of 
the  deceased,  propounded  for  probate  an  instrument  dated 
the  day  after  the  will  of  the  8th  of  May.  The  parties  having 
appeared  on  citation,  objection  was  made  to  any  further 
proceeding,  on  the  ground  that  the  probate  of  the  will  of 
the  8th  of  May,  was  conclusive  as  to  the  validity  of  that 
will.  This  position  is  sound  and  unanswerable  in  every 
case  except  in  a  proceeding  which  has  for  its  very  object, 
directly  or  indirectly,  to  revoke  or  modify  the  probate.  If 
the  court  possess  the  power  to  revoke,  open,  or  alter  its  or- 
ders, it  is  self-evident  that  the  order  itself  cannot  be  set  up 
as  a  bar  to  the  exercise  of  an  authority  which  presupposes  the 
existence  of  some  decree  or  order  on  which  to  act.  The  real 
question,  therefore,  is  whether  after  a  will  is  admitted  to 
proof,  the  Surrogate  has  control  over  his  own  decree  of 
probate.  The  subject  is  one  of  moment,  and  deserving 
of  much  consideration. 

The  statute  has  provided  the  means  of  enabling  the 
next  of  kin  of  a  testator,  within  a  year  afi;er  the  probate,  on 
filing  allegations  against  tlie  validity  of  tlie  will  or  the 
competency  of  its  proof,  to  compel  the  executors  to  prove 
the  will  anew ;  and,  afl^er  hearing  the  proo&,  if  the  Surrogate 
dedde  the  will  to  be  iuvaUd,  or  not  sufficiently  proved,  he 
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maj  annul  and  reyoke  the  probate  thereof.  But  no  pro* 
yi^on  has  been  made  for  reyoking  the  probate,  where 
another  and  later  will  is  gubseqnendy  discoyered.  And 
yet  such  a  case  may  often  occur  after  proof  of  a  preyious 
willy  and  the  parties  in  interest  under  the  last  will  be  de- 
priyed  of  their  rights,  without  notice  and  without  fault  or 
negligence,  unless  a  remedy  exists  beyond  the  express  pro- 
yisions  of  the  statute.  There  is  nothing  in  the  law  forbid- 
ding the  exercise  of  such  a  power ;  but,  on  the  contrary, 
there  is  a  yery  £Etir  implication  in  its  fayor  in  the  yery  sec- 
tion which  declares  the  probate  to  be  condusiye  eyidence 
of  the  will  until  reyersed  on  appeal,  or  reyoked  by  the 
Surrogate  on  allegations  filed  within  a  year  by  the  next  o 
kin,  ^'or  the  wiU  be  declared  void  hy  a  competent  trSnmal.^^ 
(2  E.  S.^  Zd  ed.^jp.  121,  §  21.)  This  section  was  proposed  by 
the  Eeyisers  as  a  rule  of  evidence  declaratory  of  Uie  exist- 
ing law  (3  B.  S.J  2d  ed.^  p.  630),  atid  was  not  designed  to 
restrict  the  power  of  the  Surrogate.  Indeed,  it  distinctly 
recognizes  the  competency  of  some  tribunal  to  declare  the 
will  yoid ;  and  if  that  does  not  lie  within  the  jurisdiction  of 
the  Surrogate,  I  do  not  know  where  the  power  resides. 
(  WiUiams  on  -Eur*.,  450-457.)  No  other  court  possesses  jur- 
isdiction in  respect  to  the  proof  of  wills  of  personal  estate ; 
and  if  the  Surrogate  has  no  authority  to  open  a  decree  for 
the  purpose  of  correcting  a  mistake,  or  to  let  in  the  proof  of 
a  reyocation,  or  a  later  will — ^if  the  moment  a  decree  of  pro- 
bate is  passed,  the  door  is  closed,  and  the  act  is  irreyocable, 
notwithstanding  the  discoyery  of  circumstances  showing 
the  probate  to  be  eironeous,  then  it  is  eyident  that  justice 
may  be  sacrificed  to  the  forms  of  proceeding.  This  power 
has  always  been  exercised  in  the  English  Ecclesiastical 
courts.  Wentworth  says,  '^K  there  be  falsehood  in  the 
proof,  were  it  oomrnvrnfomuij  that  is,  without  witnesses, 
or  by  examination  of  witnesses,  (that  is,  in  solemn  form), 
yet  it  may  in  the  spiritual  court  be  vfidone^  if  disproof 
can  be  made,  or  proof  of  reyocation  of  that  will  was  once 
made,  or  qfthe  maJcmg  qfalaUrP    ( WefnJlfUHyrih^  Off.  E».j 
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Ill,  113.  See  1  Hogg.,  241,  646 ;  3  Hagg.,  848 ;  1  PA£B., 
88;  3PAtB.,  88,  66;l^da.,  219,  865;1  t^wr^.,  691 ;  8  Z 
i?.,  125 ;  4  &9V.  cjg  Raw.,  201.) 

I  consider  the  power  now  under  discnasion  as  essential 
to  the  administration  of  justice  and  as  a  necessary  incident 
to  the  exclusive  jurisdiction  of  the  Surrogate  over  the  sub- 
ject matter  of  tlie  probate  of  wills.  In  this  connection  my 
atl;ention  has  been  drawn  to  the  authority  exercised  by  the 
chancellor  acting  xmder  the  special  power  conferred  on 
him  by  the  English  bankrupt  law.  Without  any  provi- 
sion in  the  statute  for  that  purpose,  he  has  constantly  ex- 
ercised jurisdiction  in  recalling  certificates  and  superseding 
commissions,  on  the  principle  that  tlie  power  is  incidental 
to  the  jurisdiction,  and  necessary  for  the  ends  of  justice. 
{JEden  on  Banhmpi  Zaw,  412,  481) 

But  the  spiritual  courts  have  always  exercised  this 
power  over  their  own  decrees ;  and  the  Surrogate's  Court, 
though  of  inferior  jurisdiction,  being  a  tribunal  proceeding 
according  to  the  course  of  the  common  law,  and  recog- 
nized by  the  common  law,  proceeds  in  all  matters  relating 
to  the  probate  of  testaments  and  the  administration  of  the 
estates  of  deceased  persons  in  conformity  with  prescription 
and  established  usage,  except  as  modified  from  time  to 
time  by  statutory  regulations.  It  is  true,  the  revised 
statutes  define  the  jurisdiction  of  the  Surrogate,  and  direct 
its  exercise  ^^in  the  cases  and  in  the  manner  prescribed  by 
the  statutes  of  the  State  "  (2  B.  /SI,  Sd  erf.,  p.  818,  §  1) ;  but 
the  power  to  take  the  proof  of  wills  being  given  generally, 
the  mode  of  its  exercise  in  a  case  not  provided  for  by 
statute,  must  be  regulated  by  the  court  in  the  exercise  of  a 
sound  discretion  according  to  the  peculiar  circumstances 
of  each  particular  case.  For  example,  there  can  be  no 
doubt  tiiat  a  legatee  or  party  interested  in  a  later  will,  dis- 
covered after  a  previous  will  has  been  admitted  to  proof, 
has  a  right  to  have  the  last  will  proved  and  letters  testa- 
mentary issued  thereon.  But  there  cannot  be  two  last  wills 
and  two  sets  of  letters  at  the  same  time.    It  is  incidental. 
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therefore,  to  the  exercise  of  jurisdiction  in  taking  probate 
of  the  last  will,  and  the  consequent  grant  of  letters,  to  revoke 
the  first  probate  and  the  first  letters  testamentary. 

It  may  not  be  always  necessary  to  revoke  die  first  de- 
cree entirely,  unless  the  effect  of  the  last  will  is  to  establish 
an  entire  revocation  of  the  first.  That  depends  upon  the 
extent  to  which  the  later  will  modifies,  or  is  inconsistent 
with,  the  provisions  of  the  former.  And  there  may  be 
cases,  therefore,  where,  instead  of  revoking  absolutely  the 
first  decree  of  probate,  it  will  be  sufficient  so  to  modify  it 
as  to  declare  that  both  instruments,  taken  together,  consti- 
tute the  last  will  and  testament  of  the  deceased.  Thus,  in 
the  present  instance,  the  will  of  May  the  8th,  1851,  disposes 
of  the  real  estate  of  the  testatrix  equally  between  her  brother 
and  sister,  and,  though  silent  as  to  the  personalty,  appoints 
an  executor.  The  alleged  will  of  the  9th  of  May,  bequeaths 
the  personal  estate  to  Mrs.  Campbell ;  and,  if  proved,  it 
would  require  a  modification  of  the  previous  decree.  For, 
notwithstanding  the  first  will  gives  no  legacies,  the  appoint- 
ment of  an  executor  defines  its  type  as  a  will  of  personal 
estate ;  and,  in  fact,  it  was  both  propounded  and  admitted 
to  proof  as  a  win  of  real  and  personal  estate. 

Though  Mrs.  Campbell  is  the  sole  legatee,  under  the 
will  last  propounded,  she  is  also  a  sister  of  the  deceased ; 
and  having  been  duly  cited  to  attend  the  probate  of  the 
will  of  the  8th  of  May,  and  having  failed  to  appear  and 
contest  it,  it  is  urged  that  she  is  estopped  from  how  pro- 
pounding a  subsequent  will.  She  alleges,  in  excuse,  sick- 
ness, failure  to  consult  counsel,  and  mistake  as  to  the  ne- 
cessity of  appearing  and  producing  the  will  of  the  9th  of 
May,  growing  out  of  her  knowledge  that  the  will  of  the  8th 
of  May  only  disposed  of  the  real  estate.  But  the  testatrix 
was  a  married  woman,  living  separately  from  her  husband, 
under  articles  which  gave  her  certain  powers  over  her 
estate.  And  it  is  now  urged  by  her  husband  that,  if  she 
died  intestate,  a  contingency  has  occurred  not  provided  for 
by  the  trust  deed,  and,  as  her  husband,  he  will  become  en- 
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titled  to  her  peraonalty.  If  this  be  so,  then  the  citation  to 
Mrs.  Campbell,  as  next  of  kin,  should  not  conclude  her,  she 
having  no  interest  as  next  of  kin.  And  so,  on  the  other 
hand,  if  she  was  properly  cit^  as  next  of  kin,  then  she  has 
a  right,  in  the  same  character,  to  compel  the  proof  of  the 
will  ds  novo  J  by  the  executor,  within  the  year ;  and  in  that 
way  the  paper  of  the  9th  of  May  could  be  brought  in.  She 
may  as  well,  therefore,  attain  her  object  in  the  mode  now 
adopted,  and  I  shall  proceed  to  consider  whether  the  will 
of  the  9th  of  May  has  been  duly  proved. 

It  is  written  on  a  single  sheet  of  paper,  immediately  be- 
neath a  previous  testamentary  disposition,  bearing  date 
April  28th,  1851.    The  whole  document  reads  as  follows : 

New  Toek,  April  28th,  1861. 

In  the  name  of  Ood,  Amen,  I  Catharine  Macabee,  now 
living  in  New  York,  being  of  sound  mind  and  under- 
standing, do  make  my  last  will  and  testament,  as  follows : 
that  is  to  say,  I  will  leave  all  my  household  furniture  and 
money  to  my  sister,  Anne  Campbell,  after  all  the  expenses 
is  paid. 

CATHASDns  Macabee, 

For  the  Bowery  Savings  Bank. 
CAiHABms  Macabee. 

William  S.  Ceookee, 
Witness,    Sampson  Ceookeb, 
Sabah  M.  Diskuff. 

May  9th.  I  now  give  all  my  household  furniture,  and 
all  my  money,  to  my  sister,  Ann  Campbell. 

Catuabine  Macabee, 
William  Crookeb, 
Sabah  M.  Disnuff. 

It  appears,  in  proof,  that  the  name  of  the  testatrix  was 
subscribed  to  the  will  by  William  Crocker,  one  of  the  wit- 
y  he  guiding  her  hand,  and  she  holding  the  pen.    The 
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same  thing  occurred  as  to  the  subscription  of  the  name  of 
the  other  witness,  Sarah  M.  Disnuff,  who  took  hold  of  the 
pen  while  Crooker  conducted  it,  and  wrote  her  name.  It 
thus  happens  that  the  whole  of  the  instrument  dated  Maj 
9th,  was  written  by  one  of  the  witnesses,  the  testatrix  and 
the  other  witness  not  even  having  made  their  marks. 

Hie  statute  of  frauds  expressly  permitted  the  signature 
of  the  testator  to  the  will  to  be  made  by  some  other  person 
in  his  presence,  and  by  his  express  direction.  The  9th 
section  of  the  statute  of  1  Vict.  c.  26,  and  the  act  concerning 
wills,  1 B.  Z.,  864,  in  terms  allowed  the  same  thing.  Under 
these  statutes  it  has  been  decided  that  the  signature  of  the 
testator,  or  of  the  witnesses,  by  making  a  mark,  is  sufficient 
{Baker  vs.  Demng^  ^  A.  <b  E.^  94 ;  WUscn  vs.  Beddcvrd, 
12  Simofiy  28 ;  Hanrison  vs.  Harrison^  8  Vesey^  c/tm.,  186 ; 
Ad3y  vs.  ChiXj  id.y  604  ;  Jackson  vs.  Van  Jhiaen^  6  Jokn, 
B.y  144;  Doe  vs.  MiUon^  7  Halsted^  YO;  Adams  vs, 
Chaplin^  1  HiU.,  South  Cwr.  Eq.  B.,  266.) 

But  (In  the  goods  of  John  White,  2  Notes  qf  Cases,  461) 
Sir  H.  Jenner  Fust  held  the  execution  of  the  will  insufficient 
where  it  appeared  that  one  of  the  witnesses  signed  not  only 
his  own  name,  but  that  of  the  other  witness,  his  wife,  who 
was  present  at  the  time.  The  judge  put  the  decision  on 
the  ground  that  the  statute  did  not  authorize  any  person  to 
subscribe  the  witness's  name — ^that  the  act  required  both 
witnesses  to  subscribe  "either  by  signature  or  mark." 
There  was  no  evidence  that  the  wife  had,  in  fact,  become 
a  party  to  the  subscription  of  her  name  as  a  witness,  in 
which  respect  that  case  differed  from  the  following.  In 
Harrison  vs.  Ehin^  8  Q^.  B.  -ff.,  117,  a  will  made  after 
the  statute  of  1  Vic.,  c.  26,  was  attested  by  one  witness,  in 
his  own  handwriting ;  and  he  also  held  and  guided  the  hand 
of  a  second  witness ;  and  in  this  way  the  name  of  the  second 
witness  was  written.  This  was  held  a  good  attestation,  the 
second  witness  being  really  a  party  to  the  act  of  signing 
his  name.    . 

Our  statute,  in  prescribing  the  forms  requisite  to  the  due 
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execution  of  a  will,  does  not  in  terms  pennit  the  subscrip- 
tion of  the  testator  to  be  made  by  another  person ;  but  that 
mode  of  execution  is  recognized,  by  implication,  in  the 
section  which  requires  every  person  ^^  who  shall  sign  the 
testator's  name  to  any  will  by  his  direction,"  to  "  write  his 
own  name  as  a  witaess  to  the  will,"  under  a  certain  penalty 
for  a  fiftilure  in  that  respect.  (2  R.  /SI,  id  ed.^  p.  124,  §  33.) 
There  is  nothing  in  tiie  statute  authorizing  one  witness  to 
sign  the  name  of  another  witness.  The  question  is,  there- 
fore, brought  down  to  the  same  point  presented  in  Hwrrir 
9on  YB.  EVoin^  that  is,  whether,  by  holding  the  pen  while 
the  other  witness  guided  it,  the  former  so  became  a  party 
to  the  act  of  signing,  that  it  may  properly  be  termed  his  sig^ 
nature,  though  he  was  aided  by  another  in  making  it. 
Our  statute  differs  from  the  English  act,  in  requiring  each 
of  the  witnesses  ^'  to  siffti  his  name  as  a  witness  at  the  end 
of  the  will,  "  while  the  latter  only  prescribes  that  the  wit- 
nesses shall  '^  attest "  and  ^'  subscribe  "  the  will.  The  will, 
by  our  act,  is  simply  required  to  be  "  subscribed  "  by  the 
testator ;  but  each  of  the  witnesses  must  ^^  sign  his  nameP 
For  the  witness  merely  to  put  his  mark,  is  not  a  signature 
of  his  name;  and  where  witnesses  attest  by  mark,  their 
names  are  generally  written  by  other  persons,  without  the 
marksmen  taking  any  part  in  the  act.  In  such  cases,  a 
question  may  very  well  arise,  whether  that  mode  of  exe- 
cution is  sufficient ;  but,  in  the  present  instance,  the  facts 
show  a  physical  participation  of  the  witness  in  the  act  of 
signing  her  name,  which  I  think  it  reasonable  to  hold  a  suf- 
ficient compliance  with  the  statutory  requirement 

Other  objections  are  made  to  the  probate,  which  I  will 
proceed  to  consider.  The  history  of  this  transaction  appears 
to  be  as  follows :  William  Crooker,  one  of  the  witnesses, 
was  sent  for  by  the  testatrix  on  the  28th  of  April,  1851. 
8he  then  dictated  the  will ;  he  wrote  it,  read  it  to  her,  and 
she  approved  it  She  then  held  the  pen,  the  witness  signed 
her  name  for  her ;  she  declared  it  to  be  her  last  will  and 
testament ;  and  the  witnesses,  at  her  request,  attested  it 
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On  the  8th  of  May  sncceediiig,  the  testatrix  executed 
another  will,  dispoeing  of  her  real  estate  equally  between 
her  brother  and  sister,  and  appointing  her  brother  executor. 
This  instniment  was  drawn  by  filling  in  a  printed  form  of 
a  will,  and  contains  a  printed  clause  revoking  all  former 
wills. 

This  transaction  having  occurred,  William  Crooker 
testifies  that  the  testatrix  sent  for  him  again,  on  the  next 
day,  the  9th  of  May.  '^  She  said,  there  had  been  a  new 
will  made,  and  it  had  been  read  over  to  her  in  such  a 
hurry  that  she  did  not,  scarcely,  understand  any  of  it,  and 
she  was  asked  if  she  would  sign  it,  and  she  said,  ^  Oh,  yes, 
she  would  sign  it'  That  she  did  not  know  what  she 
signed ;  she  was  then  very  sick.  She  wanted  me  to  alter 
the  will  I  drew,  April  28,  to  a  later  date.  She  wanted  all 
her  money,  her  household  fiimiture,  and  clothing,  to 
be  given  to  her  dear  sister  Ann.  These  were  her  words. 
She  said  she  was  afraid  there  was  some  intriguing  in 
relation  to  the  will  she  spoke  of.  That  will  was  made,  I 
think,  a  day  or  two  before  the  9th  of  May.  She  was  afraid 
it  was  not  as  she  wanted  it  This  will,  of  April  28,  was  just 
as  she  wanted  it  to  be.  I  asked  her  about  her  other  prop- 
erty ;  she  said,  it  was  not  worth  while  to  say.  anything 
about  that  in  her  will,  because  that  would  naturally 
fall  between  her  brother  and  sister.  She  asked  me  to 
draw  this  wiU,  of  May  9th :  I  did  so  in  her  presence.  Mrs. 
Campbell  and  Mrs.  Disnuff  were  present  After  I  drew  it 
I  read  it  aloud  to  her.  Mrs.  Campbell  and  Mrs.  Disnuff 
were  present  when  it  was  read.  After  it  was  read  I  signed 
it  for  her,  she  holding  the  pen,  and  I  guiding  it  for  her. 
All  I  remember  she  said  aft;er  signing  was,  that  the  writing 
was  sufficient,  she  was  satisfied  with  it  At  the  time  I  read 
aloud  the  writing  of  the  9th  of  May,  I  also  read  aloud  the 
whole  of  the  previous  paper.  She  asked  me  and  Mrs.  Dis- 
nuff to  sign  the  writing  of  the  9th  of  May.  I  don't  recollect 
she  said  the  paper  of  the  9th  of  May  was  her  last  will,  but 
she  said  it  was  all  right    Mrs.  Disnuff  was  present  during 
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all  the  canverBation  about  the  previous  will."  ^^  When  she 
executed  the  will  of  May  9tih,  I  believe  she  was  as  sane  as 
she  conld  be.  I  did  not  see  anything  otherways.  I,  and 
Mrs.  Disnnff  signed  the  will  of  May  9th,  in  decedent's 
presence.  Mrs.  Disnnff  was  in  the  room  when  I  went 
in.  Hie  decedent,  on  the  9th  of  May,  said  that  she  wished 
to  have  her  will  sent  to  Mr.  Sampson  Crocker,  for  him  to 
sign  it,  as  he  was  not  there :  Mrs.  Disnnff  came  for  me  to 
my  honse;  she  also  wanted  Mr.  Sampson  Crocker.  The 
message  came  to  ns  both ;  he  was  not  at  home." 

Mrs.  Disnnff  testifies  substantially  to  the  same  facts  in 
regard  to  the  execution  of  both  papers :  that  they  were 
drawn  by  Mr.  Crocker,  as  directed  by  the  testatrix,  were 
read  aloud, — and  also  in  relation  to  each  instrument,  that 
the  testatrix  "  called  it  her  will."  Mrs.  Disnnff  was  very 
fiur  from  being  an  intelligent  witness,  and  got  into  some 
confusion  about  the  will  of  the  8th  of  May.  But  she  sub- 
sequently recollected  herself  on  that  point  with  more  dis- 
tinctness. She  also  states,  ^^  I  went  after  Mr.  Crooker,  at 
Mrs.  Macabee's  request ;  she  told  me  to  go  for  him,  to  ask 
him  to  come  down  and  make  her  will ;  that  was  the  first 
time,  on  the  28th  of  April.  The  second,  on  the  9th  of  May; 
she  told  me  to  go  for  him  to  come  down  and  alter  her  will. 
She  told  me  to  ask  both  the  Crookers  to  come ;  she  wanted 
both  of  them  to  sign.  Mr.  William  Crooker  came.  She 
said,  when  he  came,  she  was  very  glad  to  see  him.  She 
wanted  him  to  alter  her  will  for  her ;  she  said  she  wanted 
the  date  altered."  The  witness  further  states,  in  regard  to 
the  will  of  the  8th  of  May,  that  the  decedent  "  after  it  was 
executed,  sent  for  Mr.  Crooker  to  alter  her  wiU ;  she  said 
she  thought  her  brother  wanted  to  cheat  her.  She  fretted 
about  it;  she  cried  about  it,  before  I  went  for  Mr. 
Crooker." 

I  think  this  evidence  establishes  a  substantial  de- 
claration by  the  decedent  of  the  testamentary  character  of 
the  instrument,  at  the  time  of  its  execution.  She  declares 
her  intention,  in  the  presence  of  both  the  witnesses,  to  have 
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the  will  of  April  S8  altered,  bo  as  to  be  posterior  in  date  to 
that  of  the  8th  of  Maj,  and  gives  the  instmctions  herself;  it 
is  done  in  her  presence,  the  whole  instrument  is  read  to  her 
aloud,  including  the  paper  of  the  28tfa  of  April,  which  c(m- 
tains  on  its  face  a  testamentary  declaration ;  and  then  she 
pronounces  it  correct,  and  the  execution  is  consummated. 
Indeed,  the  object  of  the  transaction  was  to  bring  down  the 
will  of  April  28th  to  that  date  ;  and  not  to  alter  its  terms, 
but  alter  its  date, — so  that  nothing  more  was  designed  than 
a  re-execution,  which  was  accomplished  by  the  new  writing 
commencing  with  the  words,  ^^I  now  give,"  &c.  Inde- 
pendently of  all  the  other  circumstances,  if  there  were 
nothing  else  than  the  reading  of  the  whole  instnunent 
aloud,  and  the  approval  of  the  testatrix,  I  think  that 
would  be  a  sufScient  testamentary  declaration. 

I  see  no  reason  to  give  any  weight  to  the  suspicions 
suggested  as  to  the  genuineness  of  the  instrument,  or  the 
honesty  and  veracity  of  the  witnesses ;  and  there  is  suf- 
ficient evidence  that  the  testatrix  was  quite  as  competent 
to  make  a  will  on  the  9th  as  she  was  on  the  8th  of  May. 
Nor  is  there  any  satisfactory  proof  that  the  wiU  now 
offered  for  probate  was  not  in  harmony  with  her  wishes 
and  affections  otherwise  expressed.  The  design  of  giving 
her  personal  estate  to  her  sister,  which  existed  on  the  28th 
of  April,  seems  to  have  been  adhered  to,  and  in  conse- 
quence of  the  execution  of  the  wiQ  of  the  8th  of  May,  to 
have  been  subsequently  ratified  and  confirmed.  We  have 
not  enough  of  the  circumstances  attending  the  execution  of 
the  will  of  the  8th  of  May,  to  judge  why  the  personal 
estate  was  not  disposed  of,  in  that  instrument  And  to 
argue  that  she  did  not  intend  to  bequeath  her  personalty, 
because,  by  the  terms  of  the  tmst  deed,  she  had  no  right 
to  do  so,  is  to  assume  a  legal  proposition,  at  least  disputable. 
The  motives  of  unlearned  persons  cannot  be  very  nicely 
and  critically  examined  on  the  assumption  of  their  correct 
comprehension  of  the  precise  terms  and  legal  effect  of  a 
trust  deed  Uke  that    Unless  the  witnesses  to  the  will  have 
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forsworn  themselveai  she  certainly  did  attempt  to  wiU  her 
personalty  on  the  28ih  of  April,  and  again  on  the  9th  of 
Ifay;  and  against  testimony  so  positive  and  circum- 
stantial, mere  conjecture,  however  plausible,  shotdd  not  be 
indidged. 

The  anxiety  of  Campbell  and  his  wife,  as  subsequently 
evinced,  to  discover  the  precise  contents,  of  the  will  of  the 
9Qi  of  May,  seems  to  have  subsided,  on  its  appearing  that 
it  devised  the  real  estate  equally  between  brother  and 
sister.  And  though  there  was  some  dispnte  among  the 
parties  in  the  presence  of  the  testatrix,  in  the  coune  ci 
which  the  papers  of  April  28th  and  May  9th  were  not 
mentioned  in  terms,  yet  it  seems  that  the  dispnte 
-was  about  the  will  of  tike  8th  of  May,  and  the  money  of 
the  testatrix,  which  Campbell  claimed  belonged  to  his 
wife.  It  is  difficult  to  get  a  clear  idea  of  what  was  said  on 
that  occasion,  and  but  little  if  any  weight  can  be  attached 
to  a  conversation  the  exact  purport  of  which  is  donbtftiL 
I  cannot  infer  from  it,  that  Campbell  did  not  set  np  the 
wiUs  of  the  personalty,  for  it  appears  that  he  claimed  the 
money;  and  that,  therefore,  Logan  asked  the  testatrix 
whether  the  will  of  the  8th  of  May  was  not  her  last  will 
and  testament  Why  do  this,  imless  some  other  will  was 
alleged  t  I  do  not,  consequently,  feel  justified  in  deducing 
the  inference  from  these  conversations,  which  is  sought  to  be 
drawn  against  the  f  actum  of  the  papers  of  April  28,^and 
May  9.  As  to  the  answer  made  at  that  time  by  the  test- 
atrix, to  the  question  whether  the  Logan  will  of  the  8th  of 
May  was  not  her  last  will  and  testament,  the  legal  effect  of 
her  saying  ^^Yes^couldnotbe  to  revoke  the  will  of  the  9th 
of  May.  A  revocation  cannot  be  established  in  that  man- 
ner. As  to  the  bearing  of  such  a  declaration  upon  the 
question  of  the  /actum  of  the  paper  of  9th  of  May,  there 
might  be  something  in  it,  had  the  testatrix  been  in  a  proper 
condition  to  comprehend  what  the  altercation  was  abont ; 
but  I  am  far  from  being  satisfied  that  she  was  competent 
at  that  time.     This  was  on  &e  12th  of  May,  two  days 
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before  her  death.  Mr.  Jones  states  that  she  was  ^^  stupid, 
and  had  lost  her  reason  mostly/'  Dr.  Henxton  thmks  she 
^^  was  able  to  understand  all  that  took  place  at  that  tune," 
that  ^^she  was  not  incapable  of  nnderstanding;  she  gave 
correct  answers  to  other  questions ;  she  was  in  her  right 
mind ;"  though  he  previouslj  said  that  ^^fcr  H/oend  day9 
hefore  her  death  she  was  nci  qf  eownd  mmd^^  and  he  could 
not  be  ^^  certain  as  to  the  state  of  her  mind  "  on  the  previous 
Friday.  If  aroused,  it  is  possible  she  might  have  been 
able  to  understand  a  question  clearly  put  to  her ;  but,  even 
on  that  supposition,  before  drawing  a  conclusion  from  her 
answer,  it  should  appear  that  the  matter  was  distinctly  ex- 
plained. That  does  not  appear,  nor  do  the  witnesses  agree 
with  each  other  as  to  her  mental  condition.  The  case, 
therefore,  rests  mainly  on  the  legal  propositions  I  have 
already  discussed,  and  on  the  very  explicit  evidence  of  the 
witnesses,  as  to  the  faottim  of  these  instruments.  I  think 
they  are  sufficiently  proved,  and  they  must  be  admitted  to 
probate,  as,  together  with  the  will  of  the  8th  of  May, 
already  proved,  feonstituting  the  last  wiU  and  testament  of 
the  deceased. 
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In  the  matter  of  the  Estate  ^Edgab  Gothbebt,  deceased. 


BbOWN  W.  ThS  FuBUO  AraONISTBATOB. 

Th<  statute  direeCing  jadgments  doeketed,  uid  deereM  enrolled  eguntt  the 
deeeaeed,  to  be  paid*  aooordbg  to  their  reepeotiTe  priorities  before 
bonds  and  other  obligations,  doee  not  refer  to  foreign  judgment^  or  to 
judgments  recovered  in  the  courts  of  other  States^ 

A  judgment  recovered  in  another  State,  has  no  greater  force,  in  respect  to 
the  distribation  of  the  assets  of  a  deoeased  person,  than  a  foreign  jndg- 
manl  Neither  at  common  law,  nor  nnder  the  statotes  of  this  States 
haye  judgments  recoTcred  in  another  State  any  title  to  priority  of  pay* 
ment  oyer  simple  contract  debts.  Creditors  claiming  on  such  judg- 
ments, must  come  in  with  the  creditors  of  the  deceased,  described  in 
the  fourth  class  of  the  section  of  the  statute,  which  prescribes  the  order 
in  which  debts  shall  be  paid. 

J.  S.  Thatki,  Public  AdnUntMtraior,  inpersot^ 


The  Suxbogate. — The  deceased,  at  the  time  of  his  death, 
i  indebted  to  the  petitioners,  Brown  A  Dimock,  npon  a 
judgment  for  |406,08,  recovered  against  him  in  the  County 
Court  of  Craven  County,  in  the  State  of  North  Carolina ; 
and  application  is  now  made  for  an  order  for  the  payment 
of  the  judgment,  as  a  debt  entitled  to  preference  under  the 
statute  directing  judgments  docketed,  and  decrees  enrolled 
against  the  deceased,  to  be  paid  according  to  their  re- 
spective priorities,  beforer  ecognizances,  bonds,  sealed 
instruments,  notes,  bills,  and  unliquidated  demands  and 
accounts.  (2  B.  S.^  Sd  ed.^  p.  151,  §  29.)  The  provision  of 
the  Constitution  of  the  United  States,  that  <^  full  faith  and 
credit  shall  be  given,  in  each  State,  to  the  public  acts, 
records,  and  judicial  proceedings,  of  every  other  State,'' 
.and  that  Congress  may  "  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings,  shall  be  proved,  and 
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the  effect"  thereof  ({^bn^.,  ^/^.  4,  §  1),  does  not  of  iteelf, 
in  respect  to  a  question  of  administration,  give  any  greater 
force  or  efficacy  to  a  judgment  recovered  in  another  State, 
than  belongs  to  a  foreign  judgment  For  all  purposes  of 
administration,  such  judgments  are  to  be  considered  as 
foreign  judgments.  Foreign  judgments  have  no  proper  force 
of  themselves  here,  except  as  prima  facie^  and  perhaps, 
with  certain  exceptions,  conclusive  evidence  of  a  cause  of 
action.  {Oummings  vs.  Banka^  2  Bairb.  Sup.  Ct.  £.y  602.) 
In  other  respects,  they  rank  only  as  simple  contract  debts. 
Assumpsit  is  maintainable  on  a  foreign  judgment.  If  such 
judgments  are  to  be  considered,  in  a  strict  and  proper 
sense,  judgments  within  the  meaning  of  our  laws,,  then 
they  must  have  all  the  consequences  of  judgmaits ;  and  if 
capable  of  being  docketed  here,  bind  lands,  and  rank  as 
judgment  debts  in  the  distribution  of  the  personal  assets  of 
deceased  persons.  It  would  also  follow,  as  a  cansequence, 
that  executors  and  administrators  must,  at  their  peril,  take 
notice  of  such  foreign  judgments.  That  the  provisions  of 
our  statutes  relative  to  docketing  judgments,  and  enrolling 
decrees,  do  uQt  apply  to  foreign  judgments  and  decrees,  or 
judgments  of  other  States,  is  obvious ;  and  as  judgments 
and  decrees  have  no  preference  of  payment  unless  dock- 
eted or  enrolled,  it  is  equally  obvious  that  foreign  judg- 
ments and  decrees  are  entitled  to  no  preference.  But  apart 
from  this  consideration,  foreign  judgments  have  never  been 
held  at  common  law  to  have  any  preference  over  simple 
contract  debts.  After  the  act  of  Union,  it  was  decided 
that  an  Irish  judgment  had  no  force  as  a  record  in  Eng^ 
land ;  and  Chief  Justice  Abbott,  in  discussing  the  question, 
said,  ^^  I  have  inquired  of  a  very  learned  person,  whether, 
in  marshalling  assets,  it  is  considered  to  be  entitled  to 
priority  as  an  English  judgment,  and  the  result  of  that 
inquiry  is,  that  it  is  not"  {JBarris  vs.  Smmdersy  i  J3.  db 
(7.,  411-413 ;  Otway  vs.  Ramsay ^  Und.^  414;  See  Jhyjieim 
vs.  De  Bavenj  2  Vem.,  540 ;  Walker  vs.  Witter^  Doug*^  1 ; 
Ferguaofh  vs.  JbToAon,  11  A.  <&  K^  179.) 
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I  am  ih6refiwe  of  opinion  that  creditors  oa  foreign  judg- 
mentB,  and  judgments  of  other  States,  are  not  entitled  to 
any  priority  of  payment,  but  must  come  in  with  the  cred- 
itors of  the  deceased  described  in  the  fourth  class  of  the 
section  of  the  statute  which  prescribes  the  order  in  which 
debts  shall  be  paid. 


Jk  the  maHer  <if  the  JEetate  qf  Jaodito  Thztoob,  deeeaeed. 


In  Um  e«M  of  a  foreign  wiU,  it  is  the  usage  to  grant  administration  irith 
the  witt  annexed  to  tlie  attorney  in  fkct  of  the  foreign  exeoator.  If 
there  be  no  one  aathorised  to  apply  as  saeh  attorney,  letters  issue  aa- 
eording  to  the  statute^  to  the  l€gateei^  widow,  and  next  of  kin.  The 
grant  of  administration  is  regulated  by  the  law  of  the  plaee  where  the 
assets  are  situated. 

J.  N.  BALnnn%  for  Petitioner. 
T.  SxDowiGK,  /or  CotUuUmL 


Thb  Subbooatb. — The  attorney  of  the  foreign  executor, 
haying  presented  for  probate  a  foreign  exemplification  oi 
the  will,  and  a  power  of  attorney,  authorising  adminis- 
tration with  the  will  annexed,  a  resident  debtor  objects  to 
the  issuing  of  letters,  on  the  ground  that,  by  the  law  of  the 
testator's  domicil,  Porto  Bico,  foreign  assets  cannot  be 
collected  by  the  executors  without  the  iq>edal  authorisaftioa 
of  the  testamentary  tribunal  of  the  domicil,  unless  the  will 
expressly  authorises  such  collection.  So  far  as  there  is  any 
evidence  of  the  existing  law  of  Porto  Bico  on  this  subject, 
as  I  understand  it,  the  want  of  authority  in  the  executors 
to  collect  foreign  assets  without  the  sanction  of  the  courts 
in  Porto  Bico,  relates  only  to  a  collection  of  the  foreign 
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debts  without  the  inteirentioii  of  administratioik;  Our  law 
goes  beyond  that ;  and,  eyen  with  gach  a  special  author- 
isation, the  executor  cannot  collect  the  assets  here,  onless 
lie  takes  out  letters.  All  this,  however,-  is  aside  of  the 
question  of  the  grant  of  administration,  which  is  governed 
by  the  law  of  this  place,  and  not  by  that  of  Porto  Bico* 
Administration  with  the  will  annexed,  belongs,  as  a  matter 
of  right,  by  our  statute,  to  the  parties  interested  under  the 
will,  or  the  next  of  kin  of  the  testator,  in  a  certain  pre- 
scribed order.  It  is  true  that,  as  a  matter  of  comity,  the 
custom  has  prevailed  in  this  court,  time  out  of  mind,  to 
grant  letters  to  the  attorney  of  the  foreign  executor ;  but  if 
no  such  application  be  made,  administration  must  go 
according  to  the  statute.  If  the  power  now  produced  were 
insufficient,  then  I  would  have  to  treat  the  case  the  same 
as  if  there  were  no  application  on  the  part  of  the  foreign 
executors,  and  grant  administration  under  the  statute; 
and  in  that  view,  the  applicant  being  the  husband  of  one  of 
the  residuary  legatees,  and  all  the  other  parties  in  interest 
being  non-resident  aliens,  he  would  be  entitled  to  letters, 
without  claiming  under  the  power. 

But  I  think  the  power  quite  sufficient  to  justify  admin* 
istration,  on  the  ground  that  the  wiU  authorises  the  col- 
lection of  foreign  assets.  The  will,  in  speaking  of  certain 
notes,  requires  the  executors  to  ^^  take  the  necessary  steps 
to  collect  the  same,  as  well  as  all  other  wms  which  may  he 
due^  the  testator.  It  directs  the  executors  "to  present 
exact  reports  of  what  is  found  in  money  and  in  documents, 
for  due  record;"  confers  upon  them  "full  powers,  that 
after  his  death  they  may  enter  upon  his  property,  and  dis- 
pose of  the  moveable  part  diereof;"  and  expressly 
mentions  in  terms  the  testator's  accounts  with  conmiercial 
houses  in  the  United  States. 

Besides,  the  present  motion  relates  merely  to  adminis- 
tration, and  not  to  distribution ;  and  if  the  objection  be 
valid  against  the  grant  to  the  attorney  of  the  executors, 
then  legatees,  next  of  kin,  the  public  administrator,  or 
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creditors,  may  intervene.  It  is,  I  believe,  nniveisal  law, 
that  the  distribution  is  governed  by  the  law  of  the  domieil, 
and  the  grant  of  administration  by  the  leao  loci  rei  ^ita. 
There  can  be  no  risk,  therefore,  in  the  debtor  paying  the 
administrator  here.  The  adnunistrator  obtains  his  authorily 
&om  the  surrogate,  and  that  affords  protection  to  the  test- 
ator's debtors  resident  here,  according  to  the  established 
rules  respecting  the  administration  of  the  estates  of  de- 
ceased persons,  prevailing  wherever  the  civil  law  governs. 
There  seems,  therefore,  to  be  no  reasonable  ground  for 
delaying  the  issuing  of  letters. 


In  the  mcUter  of  the  Estate  of  Whxiak  MoLAxroHLur, 

deoea%ed. 

lli«  testator  deyised  oertain  property  to  hif  wife  duriDg  her  widowhood, 
tfufi/  hie  yoQDgeet  aon  should  arrire  at  age^  yah^K  he  directed  it  to  be 
sold  by  his  ezeeutors^  and  the  proceeds  to  be  distribated  as  prescribed 
in  his  wi]L  After  sundry  legacies,  he  gaTe  "all  the  rest^  residue^  and 
remainder,"  of  his  estate  to  his  wife  absolutely.  The  widow  having 
died,  the  assignee  of  parties  entitled  to  legacies  ont  of  the  proceeds  of 
property  devised  to-  the  testator's  wife  during  her  widowhood,  cited 
the  executor  to  account^  claiming  that  on  the  death  of  the  widow,  the 
time  designated  for  the  sale  of  the  premises  had  arrired — HM^  that 
the  direction  to  iell  was  mmmK^joho/,  and  the  legatees  of  the  proceeds  of 
the  sale  when  mads^  have  no  claim  until  the  power  can  be  executed 
according  to  the  proviuons  of  the  will.  The  time  set  for  the  execution 
of  the  power  is,  *'  when  "  the  testator's  youngest  child  should  attain  ma- 
jority. A  direction  to  oonyert  realty  into  personalty  to  pay  legacies  is 
not  accelerated  so  long  as  the  oondition  on  which  it  is  to  take  effect  is 
capable  of  literal  consummation. 

Dayid  HiBBmoir,  Jn.,  D.  T.  Waldbt,  /or  VMiUmitT. 

L  The  petitioner  is  entitled  to  an  account,  he  having  a 
demand  against  the  personal  estate  of  the  deceased,  as 
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repieaeating  tbe  ahares  of  three  sons,  KiohoUs,  Alfred^  and 
Henry,  legatees.    (2  £.  S.,  id  ed.,p.  166,  §  66.) 

IL  Hie  real  estate,  bj  the  power  of  sale  contained  in  the 
will,  was  converted  into  personal  estate,  and  must  be  treated 
as  such.  {Fletcher  vs.  AshbumeTj  1  Bro.  C.  CI,  497; 
8.  a,  1  White  <6  Tiidor^s  Eg[.  Cases,  Law  LOrrary,  vol.  49, 
j}p.  646,  655,  6,  and  American  Cases,  563  to  566 ;  1  Jarman 
on  WiUs,  629,  681 ;  Crary  vs.  LesUe,  8  Wheaim  ^.,  664.) 

HL  Hie  bequest  to  the  sons  was  vested  immediatelj  on 
the  death  of  the  testator  (2  B.  8.,  p.  9,  §  13,  Zd  ed. ; 
May  vs.  Wood,  3  Bro.  C  CI,  471 ;  1  Jamum  an  Wills,  756 ; 
1  Boper  on  Legacies,  431 ;  Tucker  vs.  Ball,  1  Baah.  8.  C. 
B.,  94 ;  Sweet  vs.  Chase,  2  Comst  B.,  78,  jper  Buggies,  </., 
jp.  80.) 

lY.  Hie  power  of  sale  was  to  be  executed  upon  the 
termination  of  the  widow's  estate.  This  is  clearly  the 
intention  of  the  testator. 

1.  Hie  estate  of  the  widow  was  for  life,  determinable 
on  her  marriage,  or  upon  the  youngest  son  arriving 
at  age. 

2.  Hie  age  of  the  youngest  son  is  a  limitation  of  the 
widow's  estate,  and  not  a  period  fixed  for  the  sale. 

8.  There  is  no  provision  for  a  continuance  of  the 
estate  after  the  death  of  the  widow,  until  the  child 
becomes  21,  if  she  dies  previous  to  that  time. 

4.  There  is  no  provision  for  the  accumulation  of 
rents  and  profits,  during  any  intermediate  period. 

6.  There  is  no  provision  for  any  interval  between 
the  termination  of  widow's  estate  and  age  of  son. 

6.  It  is  the  meams  provided  by  the  testator  for 
distributing  his  estate  among  the  children. 

Y.  Upon  the  oonyeraion  of  real  into  personal  estate, 
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the  executor  was  entitled  to  receiye  the  rents  and  profits  for 
the  benefit  <^  the  legatees  of  the  residue  upon  such  sale. 
{AUmy%. DeWiUjZ  C(nnH.,i&6,per  Pratty  J. ;  iJarman 
on  Waisy  85 ;  Harris  tb.  Ua^  1  TWn.  db  Bw.,  810; 
BuUock  m  Skmes,  2  Ve8.  Sm.^  531 ;  WpnMagn  vs.  Wynd- 
ham,  8  Broj  C.  C,  68;  2  ^.  8.,  MecUyjp.  18,  §40.) 


L  The  applicant  is  not  entitled  now  to  an  account 

1.  He  is  not  interested  in  the  persotial  estate. 

2.  His  interest  arises  by  conveyance  or  transfer  firom 
Nicholas,  Henry,  and  Alfred  A.  McLaughlin,  of  their 
interests  in  the  premises  No.  115  Elizabeth  Street 

8.  The  power  to  sell  contained  in  the  will  is  a  naked 
power  in  trust,  to  be  exercised  on  a  certain  event,  and  for 
a  special  purpose,  to  wit,  for  the  distribution  of  proceeds 
of  sale.  No  estate  vests  in  the  executors,  and  they  are  not 
entitled  to  the  rents  intermediate  the  death  of  the  widow 
and  the  actual  sale.  (1  R.  S.j  729,  §  56;  VaU  vs  VaOy  4 
Baiffey  317*;  Oerrrumd  vs.  Jones,  2  HiU,  569.) 

4.  The  power  of  sale  cannot  be  exercised  by  the  ex- 
ecutors upon  the  death  of  the  widow,  nor  until  the  majorily 
of  the  youngest  child. 

Such  was  the  intention  of  the  testator,  as  evident  fiK>m 
the  whole  will. 

The  testator  contemplated  the  event  of  the  majorily 
of  his  youngest  child,  and  that  it  might  happen  before 
the  death  or  remarriage  of  his  wife.  He  makes  her 
an  executrix,  and  gives  her  a  legacy  out  of  the  proceeds ; 
and  he  gives  it  to  her  ^^  upon  my  said  son  arriving  at  full 
age." 

If  the  fee  did  not  pass,  with,  also,  the  intermediate 
rents,  to  the  general  residuary  devisee,  or  to  the  residuary 
legatees  of  the  proceeds  of  sale,  it  passed  to  the  heirs  at 
law  of  the  testator,  subject  to  the  execution  of  the  power  of 
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sale.  (1  R.  8.J  739,  §  66;  VaU  vs.  VaUj  4  Paige  B., 
817;  Wood  vs.  Keye9^  8  PcAge^  865;  Gfermond  vs. 
<7bn^,  2  jrSZ;,  669;  Sharpstem,  vs.  TiZZem,  8  6b«i7.  B.,  651.) 

In  such  case,  the  heirs  at  law,  had,  at  law,  a  right 
to  enter  upon  the  land  and  to  receive  the  rents  and  profits, 
and  might  maintain  ejectment  for  the  same  until  a  sale  or 
division  shall  be  made.  {Idndeniurger  vs.  MaUa<^  4 
WobK.  C.  a,  278 ;  JacJuon  vs.  Scamber,  7  Cow.  B.,  187.) 

If,  as  was  suggested  by  the  applicant's  counsel,  it  was 
the  intention  of  the  testator  to  provide  for  the  widow,  it  is 
plain  that  it  was  equally  his  intention  that  the  power  of 
sale,  to  effectuate  that  intention,  should  have  been  exer- 
cised in  her  life-time,  and  if  not  so  exercised,  then  it  could 
not  be  exerted  at  all.  {Jackson  vs.  Jcmsen^  6  John  J?., 
78  ;  Sharpsteen  vs.  TtO/m^  8  Cow.^  -B.,  661.) 

The  counsel  also  suggests  another  seeming  diflSculty  in 
the  way  of  any  construction  of  the  power  of  sale,  as  to  the 
time  of  its  execution,  other  than  that  for  which  he  contends, 
by  the  question, — Suppose  the  youngest  child  dies  before 
attaining  his  majority,  when  is  the  power  to  be  executed, 
or  what  becomes  of  it  ? 

We  answer :  The  power  may  be  exerted  at  once  upon 
the  death  of  that  child.  {Handey  vs.  James^  6  Paige^  463 ; 
8.  CI,  16  Wend^  60 ;  Lomg  vs.  Bopke^  vol.  10,  Legal  Obs, 
No.  Z,pp.  70,  74.) 

K  this  be  not  so,  then  the  counsel  suggests,  that  unless 
his  construction  be  adopted,  and  the  power  could  not  be 
exerted  upon  the  death  of  the  widow,  the  testator's 
intention  would  be  defeated  by  the  death  of  the  youngest 
child  before  his  majority.  If  this  be  so,  it  cannot  affect 
the  question  here ;  for  the  same  result  might  happen  if  the 
testator  had,  without  reference  to  his  wife,  or  any  other 
contingency,  in  plain  terms  directed  that  the  estate  should 
not  be  sold  until  the  youngest  child  arrived  of  age; 
because,  if  the  latter  should  die  within  that  time,  the 
intention,  so  fiur  as  concerned  the  legatees,  would  equally 
be  defeated. 
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But  in  this  case,  the  legacies  are  given  to  those 
who  wonld  be  the  heirs  at  law,  and  the  only  difference 
in  result  would  be,  that  they  would  take  the  land  in  lieu  of 
the  legacies. 

X 

IL  The  land  is  not  converted  into  personalty  firoin  the 
deadi  of  the  widow. 

Hie  criteria  which  the  authorities  on  the  subject  of  con- 
venion  furnish,  are  these :  whether  the  will  has  prescribed 
a  sale  absolutely  and  at  all  events,  for  all  the  purposes  of  the 
will — ^irrespective  of  all  contingencies,  and  independent  of  all 
discretion.  If  the  sale  is  made  for  a  special  purpose,  or  the 
graieral  purposes  of  the  will,  and  these  purposes  fail,  con- 
version does  not  take  place,  or^  if  to  he  made  on  a  given 
evonty  it  depends  upon  the  oocurrenee  of  that  event.  ( Wright 
vs.  Methodist  Chwreh^  1  Hoff.  C.  £.,  pp.  202,  218,  219, 
and  oaeea  cited;  2  Kefn£%  Com,^  7th  ed.y  in  note  at  p. 
280 ;  Bunoe  vs.  Vander  Orift^  8  PoAge^  37,  40.) 

The  general  rule  is  to  date  the  conversion  on  death  of 
testator,  unless  there  is  something  special  in  the  power  of 
sale  making  its  exercise  or  performance  depend  on  the 
happening  of  some  event  or  contingency  to  arise  subse- 
quently, or  on  the  discretion  of  the  executor  or  trustee  to 
sell  or  not    {AnuM  vs.  OHhert^  5  Banrb,  Sup.  JR.,  190.) 

TTL  The  Surrogate  has  no  jurisdiction  to  order  an 
account  of  proceeds  of  land  ordered  by  the  will  to  be  sold, 
unta  actually  sold.  (2  JR.  S.,  110,  §  56,  2d  ed.,  p.  47, 
§67.) 

The  case  of  Clarh  vs.  Clarkj  8  Paige,  152,  decides  only 
&at  the  Surrogate  has  authority  to  call  executors  to 
account  for  proceeds  after  sale  made. 

So,  also,  Stagg  vs.  Jackaon,  2  Barb.  Chan.  Rep.,  p.  86, 
affirmed  in  Court  of  Appeals,  1  Corns.,  206,  which  says 
the  Surrogate  may  call  executors  to  account  for  the 
proceeds,  and  for  rents  and  profits  received  by  them  previous 
to  a  sale  thereqf,  under  a  power  in  the  wiU  of  the  testator. 
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In  that  case  the  will  authorised  the  executor  expressly  to 
receiye  the  rents. 

IV.  The  Surrogate  has  no  jurisdiction  to  order  the 
executor  to  sell  real  estate  under  a  power. 

The  extent  of  the  authorities  is  that  a  Court  of  Equity 
may  make  such  order.  (See  Vcm  Vechien  ts.  Van  VeghUn^ 
8  Pcdge^  123 ;  AmM  vs.  OilbeH^  6  Ba/rb.^  8.  C.  -B.,  p. 
196,  and  1  Hav.  Sapp.,  <nted;  1  B.  8.^  784,  §§94,  96.) 


The  Subrogate. — ^The  testator  made  the  following  de* 
vise  and  bequest :  ^^  I  hereby  give,  devise,  and  bequeath, 
to  my  dearly  beloved  wife,  Sally  Ann,  my  house  and  lot 
116  Elizabetfi  Street,  in  the  city  of  New  York,  with  all  my 
household  furniture,  to  her  during  her  widowhood,  until 
my  youngest  son  shall  have  arrived  at  fiill  legal  age,  when 
I  hereby  direct  the  same  to  be  sold  by  my  executors,  at 
private  sale,  or  at  public  auction,  in  their  discretion;  and 
after  paying  from  the  proceeds  of  said  sale  the  sum  of  five 
hundred  dollars  to  my  said  wife,  Sally  Ann,  provided  she 
be  my  widow,  sole  and  unmarried, — and  which  sum  of  five 
hundred  dollars  I  hereby  give  to  her  from  such  sale,  upon 
my  said  youngest  son  arriving  at  full  age,  and  she  my  said 
wife  remaining  my  widow ;  and  after  paying  the  sum  of 
one  hundred  and  fifty  dollars  from  the  proceeds  of  such 
sale  to  my  daughter,  Harriet,  and  which  I  hereby  give  to 
her;  and  after  paying  the  sum  of  one  hundred  and  fifty 
dollars  from  the  proceeds  of  such  sale,  to  my  dau^ter, 
Zillah,  and  which  I  hereby  give  to  her ;  I  then  hereby  will 
and  direct,  that  all  the  rest,  residue  and  remainder,  the 
proceeds  of  such  sale  be  equally  divided  among  my  seven 
sons,  &c.,  share  and  share  alike,  and  which  I  hereby  give, 
devise  and  bequeath,  to  them  accordingly."  Aiter  sundry 
legacies  to  his  wife  and  children,  he  then  concludes  the 
will  thus,  ^^  And,  in  the  last  place,  I  hereby  give,  devise, 
and  bequeath,  all  the  rest,  residue,  and  remainder,  of  my 
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estate,  not  herein  and  hereby  devised,  to  my  said  wife,  Sally 
Ann,  to  her  heirs,  executors,  adnunistrators,  and  assigns, 
forever,  hereby  declaring  that  the  aforesaid  devises  to  my 
said  wife  are  in  lien  and  instead  of  all  dower,"  &c.  His 
wife  was  nominated  his  executrix,  and  his  son  William  ex- 
ecutor. 

The  testator  died  in  May,  1847,  and  his  widow  in  INTo- 
vember,  1848,  leaving  three  of  their  surviving  children 
minors,  and  who  are  still  under  age.  The  assignee  of  three 
of  the  parties  entitled  to  legacies  out  of  the  proceeds  of  the 
house  115  Elizabeth  street,  has  cited  the  surviving  execu- 
tor to  account,  on  the  ground  that  on  the  death  of  the 
widow  the  time  arrived  when  the  premises  should  be 
sold  and  the  proceeds  divided,  according  to  the  terms  of 
the  will.  He  also  insists  that  the  executor  should  account 
for  the  rents  and  profits  from  November,  1848,  to  the  pres- 
ent period. 

There  is  no  devise  of  the  land,  or  of  the  rents,  to  the 
executor ;  and  the  direction  to  sell,  though  positive  and 
absolute,  is  conditional  as  to  time,  and  is  a  mere  power  in 
trust,  which  does  not  break  the  descent.  (2  E,  S.  8d  ed.j 
j>.  14,  §  56 ;  Sha/rpsteen,  vs.  Tillouj  3  Oowen^  651 ;  Jaekson 
vs.  Schauber,  7  Qnoerty  187 ;  Jackson  vs.  Winner  7  Wen- 
d&R^  47.)  Laying  the  power  aside  for  a  moment,  the  will 
contains  an  express  devise  to  the  wife  during  her  widow- 
hood, tmtU  the  youngest  son  attain  21,  and  then  there  is  no 
other  disposition  of  the  property,  apart  from  the  power,  ex- 
cept the  general  residuary  devise  to  the  widow.  If  real 
estate  be  specifically  devised,  Und  the  devise  does  not  take 
effect  from  the  incompetency  of  the  devisee  to  take,  or  from 
a  lapse  by  the  death  of  the  devisee  in  the  testator's  life-time, 
or  from  a  partial  revocation  of  the  will,  the  property  is 
excepted  from  the  effect  of  the  residuary  clause,  and  de- 
scends to  the  heir  at  law.  {James  vs.  JameSj  4  Paige,  116 ; 
Van  KUeck  vs.  DiUch  Church,  6  Paige,  600.)  But  inde- 
pendent of  the  power,  there  is  no  other  devise  in  the  pres- 
ent will,  except  to  the  wife.  There  is  no  specified  gift,  or 
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charge,  which  has  failed,  so  that  the  heir  could  claim  the 
benefit  of  the  intended  exception  from  the  residuary  clause, 
and  of  its  failure  as  an  invalid  or  ineffectual  devise.  But 
whether  the  devise  to  the  widow  during  her  widowhood, 
until  the  youngest  son  should  attain  21,  amounted  to  a  term 
during  his  minority  ;*  or  whether  the  widow's  interest  ceased 
under  this  provision  on  her  death  {Carter  vs.  Church,  1 
Ch.  Ca.,  113;  Zevet  vs.  Needhmn^  2  Yem.,  138 ;  Mamfidd 
vs.  Duga/rdj  1  Eg[.  Ca.  Ah.,  196,/oZ.  4) ;  or,  on  the  latter  sup- 
position, whether  the  estate  passed  to  the  heirs,  or  to  the 
widow  imder  the  residuary  devise,  it  is  not  now  necessary 
for  me  to  consider ;  for,  the  legatees  of  the  proceeds  of  the 
real  estate  have  no  right  to  their  bequests  imtil  the  power 
can  be  executed,  and  it  makes  no  difference  to  them  who 
has  the  property  while  the  power  is  in  a  state  of  suspense. 
The  only  question,  therefore,  is,  whether  the  time  has 
arrived  for  the  execution  of  the  power.  This,  like  all  ques- 
tions arising  on  the  construction  of  wills,  is  to  be  deter- 
mined by  the  intention  of  the  testator;  and  the  intention 
depends  upon  the  language  of  the  particular  provision  in 
question,  and  a  comparison  of  this  with  other  clauses  of  the 
will,  tending  to  illustrate  and  elucidate  the  general  scope 
and  object  of  the  instrument. 

The  testator  left  his  wife  with  three  minor  children ;  and 
in  suspending  the  sale  of  the  real  estate  till  the  youngest 
attained  age,  his  general  object  was,  probably,  to  provide  for 
the  minor  children,  which  he  sought  to  accomplish  through 
the  medium  of  their  mother,  to  whom  he  gave  the  property 
during  her  widowhood  and  until  the  power  could  be  exer- 
cised, and  whom  he  also  made  residuary  devisee.  He 
does  not,  in  terms,  provide  for  the  occurrence  of  the  death 
of  the  mother  during  the  minority  of  the  children ;  but  if 
she  took  the  estate  under  the  will,  she  could  care  for  the 
interests  of  the  minors  ;  or  if  it  passed  to  the  heirs  at  law, 
the  minors  would  still  be  protected.  There  might  also  be 
prudential  reasons  for  withholding  the  power  of  sale  imtil 
all  the  children  were  of  ftdl  age,  and  were  legally  compe- 
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tent  to  look  after  their  own  affairs ;  for  so  long  as  the  prop- 
erty remained  in  lands,  the  rights  of  the  infants  were 
secnred.  I  see  no  reason,  therefore,  for  giving  any  other 
interpretation  to  the  clause  vesting  the  power  of  sale  in  the 
executor,  than  may  fairly  be  drawn  from  the  very  langaage 
used.  There  must  be  very  clear  evidence  of  a  contrary 
intention,  drawn  from  other  parts  of  the  will,  to  overrule 
express  and  definite  words.  The  house  is  devised  to  the 
wife  "  during  her  widowhood,  until  my  youngest  son  arrive 
at  Ml  legal  age,  when  I  hereby  direct  the  same  to  be  sold." 
To  hold  that  the  word  "  when  "  refers  to  the  phrase  "  dvrmg 
her  widowhoodj^  instead  of  the  immediate  antecedent, 
"  until  my  youngest  son  shaU  ha/oe  arrived  at  full  legal  ojge^^ 
would  be  a  palpable  and  violent  transgression  of  the  ordi- 
nary rules  of  language.  K  "  when "  is  to  be  referred  to 
"  during ^^  then  the  power  could  have  been  executed  any 
time  "  dwrvng "  his  wife's  widowhood,  and  that,  certainly, 
was  never  intended.  "  When^^  is  the  proper  correlative  of 
"  -wn^,"  and  fixes  the  event  on  which  the  power  arises.  It 
is  true,  the  testator  seems  to  have  supposed  his  widow  would 
be  alive  when  that  event  would  happen ;  and  in  that  he  is 
disappointed ;  but  he  has  not  provided  for  such  a  contin- 
gency so  as  to  affect  the  power,  and  it  cannot  now  be  done, 
though  it  were  a  clear  omission,  which  I.  am  not  satisfied 
that  it  was.  What  would  be  the  effect  of  the  death  of  the 
minors  before  attaining  ftdl  age,  it  will  be  time  enough  to 
consider  when  that  occurrence  takes  place.  All  that  I  am 
now  properly  required  to  decide  is,  whether  the  time  speci- 
fied for  the  execution  of  the  power  has  arrived,  and  I  am 
clear  that  it  has  not  There  is  a  direction  for  an  out  and 
out  conversion,  but  it  is  not  immediate ;  and  I  am  not  aware 
of  any  principle  or  authority  giving  countenance  to  the  idea 
that  it  can  be  accelerated,  so  long  as  the  condition  on  which 
it  hinges  is  still  future,  and  capable  of  literal  consumma- 
tion. {Sugdm  an  Powers^  vol.  1,  Jt?p.  334-339  ;  vol.  2,  ^. 
473^78 ;  26  Wend.^  224).  The  executors  at  present  have^ 
nothing  to  do  with  the  property  or  its  rents,  and  are  not 
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accountable  for  that  over  which  they  have  no  control.  The 
applicant,  therefore,  entirely  fails  in  his  case,  and  the 
petition  must  be  dismissed.  Under  the  circumstances,  I 
shall  not  award  costs  against  him.  The  costs  of  the  exec- 
utors will  be  paid  out  of  the  estate. 


Tekat  vs.  Foetune. 


In  the  matter  of  the  Estate  of  Jakes  Treat,  deceased. 

1x  an  administration  «ait^  it  is  not  the  ezclosiye  right  of  the  exeontor  or 
administrator  to  plead  the  statute  of  limitations^  but  that  may  be  done 
by  any  party  interested  in  the  ftmd. 

Hie  claim  of  an  executor  or  administrator  against  the  deceased  has  no  pri- 
ority oyer  the  demands  of  other  creditors. 

An  executor  or  administrator  cannot  retain  assets  of  the  estate  in  payment 
of  his  own  demand,  until  it  has  been  proved  to  and  allowed  by  the 
Surrogate,  which  allowance  can  be  made  on  citing  the  parties  in 
interest^  or  on  the  final  accounting. 

The  statute  of  limitations  may  be  set  up  in  bar  to  a  demand  of  the  execu- 
tor 4>r  administrator  when  he  proceeds  to  proye  the  same,  as  proyided 
by  statute. 

A.  H.  Dava,  /or  next  of  Artn. 

Jaiogb  Fobtcnb,  AdminittTaicrf  inpermm. 


The  Stjkeogate. — On  the  final  accounting  of  the  admin- 
istrator, several  objections  were  raised  by  the  guardian  of 
the  next  of  kin.  The  most  important  of  these  related  to 
a  personal  claim  of  the  administrator  against  the  intestate, 
for  the  expenses  of  an  expedition  to  Texas,  which  id  now 
for  the  first  time  presented,  though  the  administrator  has 
been  called  to  account  before. 

The  transaction  occurred,  as  alleged  by  the  administra- 
tor, between  the  26th  of  January  1836,  and  the  3d  of  No- 
Tember  1888.    Thirteen  years  expired  before  he  presented 
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his  demaad  for  adjadication.  The  gaardian  of  the  next  of 
kin,  now  sets  up  the  statate  of  limitations  against  the  claim. 
In  an  administration  suit  it  is  not  the  exclusive  right  of  an 
execntor  or  administrator  to  interpose  the  statnte,  but  that 
may  be  done  also  by  any  other  party  interested  in  the  fmid. 
(Shewen  v.  VanderAurst,  1  Ruis  db  My.,  847 ;  2  *ft«^  75.) 
r  Previons  to  the  Be  vised  Statutes,  an  executor  or  adminis- 
trator, a  creditor  of  the  estate,  had  a  preference  over  other 
creditors  whose  claims  were  not  superior  to  his  in  dignity ; 
and  he  might  accordingly  retain  the  amount  due  him  from 
the  assets  of  the  estate,  and  the  statute  of  limitations  could 
not  be  interposed  in  bar  of  the  exercise  of  such  a  right  of 
retaine]^  {Rogera  v.  Sosad?s  Eaors.,  18  Wend^  819.  6  Paige 
426.  S.  C.)  But  the  right  of  retainer,  is  so  changed  by  the 
Bevised  Statutes,  that  tiie  executor  or  administrator  can  no 
longer  pay  his  own  demand — ^nor  can  he  retain  part  of  the 
property  of  the  deceased  for  that  purpose,  unless  the  debt 
has  been  proved  to  and  allowed  by  the  Surrogate,  which 
allowance  can  be  made  on  the  proper  persons  in  interest 
being  cited,  or  on  the  final  accounting.  (2  R.'S.  Sded., 
p.  152,  §  35.)  One  of  the  objects  of  this  alteration  in  the 
law  was  "  an  early  exhibition  of  the  administrator's  claims  " 
(3  jS.  xSl,  2^  ed.^  p,  642,  Rensiser^  Notei) ;  and  by  the  act 
of  1837,  means  were  provided  for  enabling  the  administra- 
tor to  bring  in  all  the  parties  interested,  even  before  the 
final  accounting.  The  right  of  retainer,  then,  no  longer  ex- 
ists, imtil  the  debt  is  established  judicially  by  proper  proof, 
the  same  as  in  the  case  of  any  other  creditor;  and  a  course 
of  procedure  is  provided,  tantamount  to  a  suit,  by  which 
that  end  may  be  accomplished.  As  it  is  in  the  power  of 
the  executor  or  administrator  to  institute  this  proceeding 
at  any  time,  I  see  no  reason  why  the  statute  of  limitations 
shonld  not  be  applied  to  his  demand,  the  same  as  to  any 
other.  In  abolishing  the  right  of  retainer,  the  statute  has 
also  removed  the  reason  why  the  statute  of  limitations 
could  not  be  pleaded,  by  giving  a  mode  of  establishing  the 
debt  against  the  estate,  without  involving  the  absurdity  of 
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the  administrator  suing  himselfl  Why,  then,  should  he  not 
establish  his  debt  within  the  same  period  as  other  creditors 
are  botmd  to  do  under  the  requisitions  of  the  statute, — 
why,  when  he  has  legal  process  for  that  purpose  at  his  com- 
mand, should  he  be  permitted  to  keep  back  his  claim  un- 
til the  transaction  has  become  old  and  stale  ?  I  can  see  no 
principle  in  the  way  of  applying  the  statute  to  such  a  de- 
mand. The  facilities  afforded  by  the  possession  and  con- 
trol of  the  papers  and  documents  of  the  deceased  are  such, 
that  an  administrator  or  executor  should,  of  all  persons,  be 
called  upon  promptiy  to  present  his  claims.  The  object  of 
this  statute  was  to  lead  to  an  early  adjustment  of  his  de- 
mands, and  every  consideration  of  policy  is  in  favor  of  such 
a  construction  of  the  law  as  may  con'duce  to  that  end. 
I  have,  therefore,  come  to  the  conclusion  that,  since  the  Be- 
vised  Statutes  went  into  effect,  with  the  37th  section  of 
Chap.  460  of  the  Laws  of  1837,  a  remedy  having  been 
supplied  by  which  the  executor  or  administrator  can  at  any 
time  institute  a  qiuisi  suit  and  establish  his  debt,  the  stat- 
ute of  limitations  is  applicable  to  his  claim,  and  may  be  in- 
terposed by  any  parties  interested  in  the  estate.  This  view 
of  the  case  precludes  the  necessity  of  expressing  an  opin- 
ion on  the  merits  of  the  demand  of  the  administrator ;  but 
I  may  add  that,  after  a  full  examination,  I  do  not  think  it 
sufficienfly  proved. 


Digitized  by 


Google 


NEW-YORK,  MARCH,  1862.  119 

AFFLEOATE  VS,  CAMEROIT. 

Applegate  vs.  Cahebon. 
In  the  matter  of  the  estate  ofWuuAM  Apflegatb,  deceased. 

Tbb  statute  which  directs  the  appraisen,  on  taking  an  inventoiy,  to  set 
apart  for  the  use  of  the  widow  and  minor  children — ^in  addition  to  certain 
specified  articles— other  personal  property  to  the  value  of  not  exceeding 
one  hundred  and  fifty  dollars,  does  not  vest  an  absolute  discretion  in  the 
appraisers.  They  cannot  set  apart  property  exceeding  one  hundred  and 
ii^  dollars  in  value.  The  appraisers  are  officers  appointed  by  the  Sur- 
rogate to  estimate  anf  appraise;  and  their  appraisement  is  not  conclusive, 
but  may  be  reviewed,  examined,  and  corrected. 

If  the  appraisers  neglect  to  set  apart  property  for  the  widow  and  minor 
children,  or  make  a  valuation  palpably  erroneous,  whether  from  fraud  or 
mistake^  the  Surrogate  may  direct  the  error  or  mistake  to  be  rectified. 

Where  articles  were  set  apart,  valued  at  a  sum  exceeding  one  hundred  and 
^Stj  dollars  hM  that  t^e  act  was,  on  its  face,  a  violation  of  the  statute^ 
and  invalid. 

O.  G.  %iQKLtA,for  PetiHfmer. 

D.  B.  Tatlob,  for  AdnUnistratrix, 


The  Subbogate.  In  making  the  inventory,  the  appraisers 
set  apart  for  the  use  of  the  widow  and  minor  children  the 
articles  of  household  ftimitnre  declared  by  the  statute  not  to 
be  deemed  assets,  and  also  other  articles  of  fhmitnre  valued 
by  them  at  $165  50.  On  the  accounting  of  the  adminis- 
tratrix, at  the  instance  of  one  of  the  children,  proof  was 
offered  tiiiat  the  appraisement  of  these  articles  was  grossly 
incorrect ;  and  it  is  now  insisted  that  the  widow  and  admin- 
istratrix, in  whose  possession  the  articles  still  are,  should 
have  a  new  appraisement  made,  or  answer  to  the  petitioner 
for  his  share  of  the  excess  of  their  value  beyond  the  sum 
of  $150.  The  language  of  the  statute  is :  "  Where  a  man, 
having  a  family,  shall  die,  leaving  a  widow,  or  a  minor 
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child  or  children,  the  following  articles  shall  not  be  deemed 
assets,  but  shall  be  included  and  stated  in  the  inventory  of 
the  estate,  without  being  appraised."  (2  B.  8.^  Sd  ed-^p. 
147,  §  9.)  By  Sec.  2  of  Chapter  157  of  the  Laws  of  1842^ 
it  was  provided  that  "  When  a  man,  having  a  family,  shall 
die  leaving  a  widow  or  minor  child  or  children,  there  shall 
be  inventoried  by  the  appraisers,  and  set  apart  for  the  use 
of  such  widow,  or  for  the  use  of  such  widow  and  child  or 
children,  or  for  the  use  of  such  child  or  children  in  the 
manner  now  prescribed  by  the  ninth  section  of  Title  Third 
Chapter  Sixth  of  Part  Second  of  the  Revised  Statutes,  ne- 
cessary household  furniture,  provisions,  and  other  personal 
property,  in  the  discretion  of  said  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  fifty  dollars,  in  addition 
to  the  articles  of  personal  property  now  exempt  firom  ap- 
praisal by  said  section." 

It  is  claimed  by  the  administratrix,  that  the  duty  assigned 
by  the  statute  to  the  appraisers  is  vested  in  them  absolutely. 
I  cannot  agree  to  that  proposition.  The  discretion  given  to. 
the  appraisers  relates  to  the  particular  property  set  apart — 
that  is,  they  may  appropriate  household  furniture,  provi- 
sions, or  other  personal  property,  in  their  discretion ;  but  so 
far  fipom  having  any  power  beyond  this,  they  are  expressly 
restrained  by  the  limitation  that  the  property  so  assigned 
shall  not  exceed  one  hundred  and  fifty  dollars  in  value.  It 
is  true,  they  are  to  estimate  the  value ;  but  their  action  is  not 
judicial.  They  are  officers  appointed  by  the  Surrogate  to 
estimate  and  appraise  the  property ;  but  the  estimate  and 
appraisement,  when  made,  are  not  conclusive.  Appraisers 
may  be  appointed  "  as  often  as  occasion  may  require."  (2 
H.  S.,  Sd  ed.^jp.  146,  §  1.)  The  Court  has  always  exercised 
a  discretion  over  the  inventory ;  and  as  to  the  value  of  the 
goods  as  reported  by  the  appraisers,  it  never  was  binding  at 
common  law.  In  an  action  at  law,  the  inventory  is  only 
jprimd  facie  evidence  of  the  extent  of  the  assets  and  their 
value,  so  as  to  throw  the  proof  of  errors  and  incorrect  val- 
uation on  the  party  impeaching  it.  (4  Buma^  JEco.  Z.,  418, 
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480.)  Our  statute  provides  expressly  that  it  may  be  rebut- 
ted. (3  JR.  &y  3d  ed.y  j>.  644,  g  14.)  If  the  appraisers 
should  neglect  to  set  apart  any  property  for  the  widow  or 
minor  children,  or  if,  in  discharging  their  duty,  they  com- 
mit error,  the  Surrogate  has  such  a  supervision  of  their  pro- 
ceedings that  he  may  correct  any  irregularity,  mistake,  or 
improper  valuation.  Otherwise  there  would  be  no  remedy ; 
and  to  hold  that  appraisers  may  set  apart  property  of  any 
value  without  their  valuation  being  subject  to  review,  would 
open  a  wide  door  for  fraud.  There  is  no  doubt  the  ap- 
praisers in  the  present  instance  acted  conscientiously ;  but  it 
is  just  as  clear  that,  through  inexperience  or  ignorance  of 
the  value  of  the  properly,  they  committed  a  serious  mistake, 
and  greatly  undervalued  some  of  the  articles  in  question. 
Besides,  it  is  obvious  that  on  their  own  estimate  of  the  value 
they  have  not  complied  with  the  provisions  of  the  statute. 
Having  appraised  the  articles  at  the  sum  of  $165  50,  they 
entered  on  the  inventory  this  memorandum :  ^^  The  above 
are  articles  set  apart  for  the  widow,  pursuant  to  exemption 
act,  passed  April  11, 1842 — one  hundred  and  fifty  dollars  in 
value.''  There  is  confessedly  an  excess  in  value,  beyond 
the  amount  fixed  in  the  statute,  of  $15  50.  That,  of  itself, 
makes  the  proceeding  void.  It  will  answer  no  purpose  for 
the  widow  to  pay  this  excess ;  for  that  leaves  open,  what 
articles  belong  to  her  as  purchaser  and  what  articles  are 
set  apart,  so  that  the  severance  of  the  property  from  the 
estate,  and  its  specific  allotment  remain  entirely  incom- 
plete. An  appraisement  or  apportionment  that  shows  the 
statutory  limit  to  have  been  transgressed  by  setting  apart 
more  than  one  hundred  and  fifty  dollars,  in  value,  of  prop- 
erty, is  on  its  face  invalid.  The  administratrix  must, 
therefore,  on  this  accounting,  respond  to  the  petitioner  for 
one-third  of  the  excess  of  the  value  of  these  articles  over 
the  sum  of  one  hundred  and  fifty  dollars. 
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Seidmobe  W.  BoHAmE. 


In  the  maUer  of  the  Beal  Estate  of  Benjamin  BoicAizne, 

deceased. 

i 

Whebx  neeesBaries  are  fdniished  to  a  person  of  weak  or  impaired  eapadtj, 
and  no  fraud  or  imposition  is  practised,  a  debt  is  created  which  on  his 
decease  will  be  a  charge  against  his  estate ;  provided  the  articles  for- 
nished  were  suitable  to  his  circumstances  pecuniary  and  social,  and  to 
his  ordinary  mode  and  habit  of  living. 

Where  a  creditor  has  sued  the  executors^  and  on  their  offer  to  permit  a  re- 
covery for  a  certain  sum,  has  taken  judgment  for  that  amount^  the 
daim  is  liquidated,  and  he  cannot  recover  a  larger  sum  in  a  proceeding 
to  sell  the  real  estate  of  the  deceased  for  the  payment  of  his  debts. 

The  personal  estate  is  the  primary  fund  for  the  payment  of  debts^  and  the 
measure  of  recovery  against  the  realty  cannot  exceed  that  againai  the 
personalty,  though  it  may  be  les& 

On  application  to  sell  the  real  estate  of  the  deceased  for  the  payment  of 
his  debts,  the  devisees  or  heirs  may  set  up  the  statute  of  limitations 
against  the  dahns  of  creditors. 

Whether,  when  a  cause  of  action  has  aocmed,  and  the  statute  eommeneed 
running;  and  the  debtor  dies  within  the  six  years,  it  is  an  answer  to  a 
plea  of  the  statut€^  that  by  reason  of  litigation  as  to  the  probate  an 
executor  was  not  appointed  until  the  six  years  had  expired,  and  that 
suit  was  brought  within  a  reasonable  time  after  probate  granted, 

An  application  for  the  sale  of  real  estate  for  the  payment  of  debts  is  not,  in 
a  strict  sense,  an  action.  The  term  of  eighteen  months  after  the  death 
of  a  testator  or  intestate  forms  no  part  of  the  time  limited  by  law  for 
the  commencement  of  an  action  against  his  executors  or  administra- 
tors; and  an  action  for  the  debts  of  the  deceased  cannot  be  brought 
against  his  heirs  or  devisees  within  three  years  from  the  time  of  grant- 
ing letters. 

Proceedings  to  compel  the  sale  of  the  real  estate  fo^  the  payment  of  debts^ 
cannot  be  instituted  by  a  creditor  until  the  executor  or  administrator 
has  accounted ;  and  an  account  cannot  be  compelled  till  the  lapse  of 
eighteen  months  after  letters  issued. 

Where  on  the  decease  of  the  testator  the  statute  of  limitations  had  com- 
menced to  run  against  certain  simple  contract  debts;  and  in  conse- 
quence of  a  contest  as  to  the  probate,  letters  testamentary  were  not 
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granted  until  five  yean  after,  and  the  six  years  from  the  creation  of 
the  debt  expired  after  letters  were  issued,  but  before  the  creditors 
could  compel  an  account^ — ^Held,  that  the  claims  were  not  barred  by 
the  statute  of  limitationa 

In  proceedings  to  sell  the  real  estate  for  the  payment  of  debts,  it  is  com- 
petent for  the  heirs  or  devisees  to  show  that  the  personal  estate  has 
not  been  applied  to  the  payment  of  the  debts:  but  the  sale  may  be 
ordered  by  the  Surrogate,  if  he  has  satisfactory  eridence  that  the  ex- 
ecutor or  administrator  has  proceeded  with  reasonable  diligence  in 
making  such  application. 

Executors  will  not  be  required  to  sell  leasehold  premises,  on  which  the 
testator  has  erected  a  priyate  vault,  in  which  he  was  interred,  and  in 
regard  to  which  speoiid  directions  were  contained  in  the  will, — ^before 
the  real  estate  can  be  sold  for  the  payment  of  debts. 

Whether  specific  legatees,  whose  legacies  are  encroached  upon  for  the  pay- 
ment of  debtfl^  are  entitled  to  have  the  assets  marshaled  against  de- 
visees, qudtref 

Where  the  personal  estate  that  had  come  to  the  hands  of  the  executors  was 
insufficient  for  the  payment  of  all  the  creditors,  and  there  were  contro- 
Tcrted  questions  between  the  legatees  and  devisees  necessary  to  be 
determined  before  aseertaining  whether  the  personal  estate  was  suffi- 
cient to  pay  the  debta^  and  the  executors  had  in  their  hands  rents  of 
the  real  estate  collected  during  the  contest  as  to  the  probate, — ^Held, 
that  the  debts  might  be  paid  out  of  that  fund ;  the  legatees  and  devisees 
being  left  to  the  settlement  of  their  respective  rights  and  claims  in  a 
court  of  competent  jurisdiction. 

B.  MoTT,  W.  BuBS^  A.  H.  Cobvuvo^  B.  Benkkb,  L.  B.  Sbeppabo^ 

C.  H.  SMrrH,/or  OredUor9. 
W.  BoMAiH^  A.  BoAU>MAir,/or  Sxecutan, 
H.  M.  WBBiny,/or  Dwimet. 

The  Subbogate. — ^Benjamin  Bomaine  departed  this  life 
31  January,  1844.  A  contest  arose  on  the  probate  of  his 
will  and  the  codicils,  which  continued  for  several  years,  so 
that  letters  testamentary  were  not  issued  until  27  January, 
1849.  A  collector  was  appointed  15  February,  1844.  Tte 
executors  having  qualified,  they  were  cited  to  account  at 
the  end  of  eighteen  months  by  some  of  the  creditors; 
and,  it  appearing  that  the  personal  estate  was  insufficient 
to  pay  the  debts,  application  was  made  to  mortgage,  lease 
or  sell  the  real  estate  for  that  purpose. 

Most  of  the  claims  presented  for  my  adjudication  in 


Digitized  by 


Google 


124:  CASES  IN  THE  SURROGATE'S  COURT. 

SKIBMOBE  VS.  ROBCAHTB. 

this  proceeding,  are  for  groceries,  furniture,  coal,  merchan- 
dise, and  other  articles  for  household  or  domestic  use ;  and 
the  evidence  of  sale,  and  delivery  at  the  testator's  residence, 
and  on  his  order,  is  such  as  would  ordinarily  be  sufficient 
to  establish  his  liability.  It  was  contended,  however,  that 
the  testator  was  not  at  the  time  possessed  of  sufficient 
capacity  to  make  a  valid  contract. 

With  several  of  these  parties  the  deceased  had  been 
in  the  habit  of  trading  many  years ;  and  if  his  mind  was 
impaired  at  the  period  of  these  particular  transactions, 
there  is,  with  perhaps  one  exception,  no  evidence  of  the 
fact  being  actually  brought  home  to  the  knowledge  of  the 
claimants.  But  even  a  lunatic  is  liable  for  necessaries 
suitable  to  hisjdegree  or  condition  in  life.  (J5r<nw?a  vs. 
JoAreli,  3  Cwr..  cfe  P.,  30 ;  Baxter  vs.  The  Ea/rl  of  Ports- 
mouthy  2  Car.  cfe  P.,  178.)  In  Wervfnjoorth  vs.  JwW,  before 
Lord.  Lyndhurst,  the  creditor  of  a  lunatic  instituted  suit 
for  payment  out  of  the  real  estate,  there  being  no  personal 
assets.  The  heir  set  up  the  lunacy ;  and  the  Lord  Chan- 
cellor held  that  '^  where  necessaries  are  furnished  to  a 
lunatic,  and  no  fraud  or  imposition  is  practised  upon  him 
by  the  party  furnishing  them,  the  lunatic  is  bound  to  pay 
for  them  as  being  a  debt  due  from  him  to  such  party ;  and 
if  a  debt  upon  his  decease,  his  estate  is  chargeable  with  it" 
(1  N.  Y,  Legal  Ohaervery  282.)  That  case  is  precisely  in 
point,  in  many  of  its  features,  with  the  present  one,  ex- 
cept that  I  do  not  think  the  proof  shows  the  testator  to 
have  been  non-compos^  or  wholly  deprived  of  reason,  at 
the  period  these  debts  were  contracted.  It  may  very  prop- 
erly be  saijd  that  his  mind  was  impaired  so  as  to  make 
him  the  subject  of  imposition  or  undue  influence.  There 
is  not  enough  to  establish  an  absolute  and  entire  incapacity 
to  contract.  But  under  either  supposition,  he  was  charge- 
able for  necessaries  suitable  to  his  circumstances,  pecu- 
niary and  domestic,  his  rank  in  life,  and  his  ordinary  mode 
or  habit  of  living. 

It  appears  that  the  testator's  daughter,  Mrs.  Nichols, 
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and  her  children,  resided  with  him  previous  to  his  decease. 
She  went  to  Europe  in  October,  1842,  and  returned  in 
September,  1843,  at  his  request,  to  nurse  and  attend  him. 
With  her  two  sons  she  continued  to  reside  at  his  house, 
during  the  period  the  debts  in  question  were  contracted. 
The  testator  being  old  and  infirm,  she  managed  his  dom- 
estic affairs.  Her  husband  being  insolvent,  her  children 
were  taken  in  charge  by  their  grandfather,  and  were  sup- 
ported by  him ;  they  all,  in  fact,  for  the  time  being  com- 
posed part  of  his  household,  and  this  seems  to  have  been 
well  known  and  understood  in  the  family.  These  circum- 
stances explain  many  items  in  some  of 
mands,  which  evidently  relate  to  articles 
use  of  the  testator's  daughter  and  her  chilcl 
a  single  exception,  there  is  no  proof  that 
furnished  the  articles  were  cognizant  of  the 
to  which  they  were  put,  or  had  reason  to  sui3 
improper.  The  goods  were  sold  and  deliverefi 
ator's  residence,  in  the  ordinary  course  of  business,  an3ffor 
the  most  part,  by  persons  with  whom  he  had  previously 
dealt.  The  carpets  and  furniture  were  in  actual  use  in  his 
house,  and  formed  part  of  his  estate,  at  the  time  of  his 
death.  The  coal,  some  of  the  clothing,  and  a  large  pro- 
portion of  the  groceries  and  provisions  were  in  the  strictest 
sense,  necessaries.  To  hold,  under  such  circumstances, 
without  any  evidence  of  fraud  or  imposition  on  the  part 
of  the  vendors,  that  the  deceased  was  not  liable,  would,  in 
my  judgment,  be  grossly  inequitable.  I  must  therefore 
find  generally,  in  favor  of  all  the  demands  except  that  of 
Buttle.  Buttle  was  in  the  habit  of  seeing  the  testator 
frequently.  His  account  contains  many  charges,  for  bor- 
rowed money,  wines,  cigars,  &c.,  which,  with  his  know- 
ledge of  the  family  of  the  testator  and  his  condition,  he 
should  have  hesitated  to  furnish.  It  is  true  that  most  of 
these  items  occur  previous  to  1  Nov.,  1843,  when  a  settle- 
ment was  made,  part  of  the  account  paid,  and  a  note 
given  for  the  balance.    But  that  note  forms  part  of  the 
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present  claim,  and  its  consideration  may  be  inquired  into* 
Besides,  Buttle  brought  suit  against  the  executors,  and  on 
their  offer  under  the  code  to  permit  a  recovery  for  $750, 
consented  to  take  judgment  for  that  amount.  He  thus 
liquidated  his  claim  against  the  personal  estate  at  that 
sum ;  and  though  the  judgment  is  no  evidence  against  the 
devisees,  still  it  estops  the  judgment  creditor,  for  it  would 
be  an  anomaly  to  aUow  a  greater  debt  against  the  real 
estate  than  can  be  demanded  or  has  been  established 
against  the  personal  representatives.  The  personal  estate 
is  the  primary  fund,  and  the  measure  of  recovery  against 
the  realty  cannot  exceed  that  against  the  personalty, 
though  it  may  be  less.  Without  going  into  particulars,  I 
am  satisfied  that  the  amoimt  for  which  Buttle  consented 
to  take  judgment  against  the  executors,  was  quite  as 
much  as  he  was  entitled  to,  on  a  fair  or  even  liberal  ad- 
justment of  his  account ;  and  I  shall  therefore  allow  his 
claim  at  $750,  with  interest  from  the  date  of  the  judg- 
ment 

It  is  however  insisted,  on  the  part  of  some  of  the  de- 
visees, that  all  these  demands  are  barred  by  the  statute  of 
limitations.  The  statute  may  be  set  up  by  the  devisees. 
(2  a.  S.J  3d  ed.jp.  165,  §  13.)  As  against  all  the  claims, 
except  one,  the  statute  had  begun  to  run  at  the  testator's 
death ;  but  for  five  years  there  was  no  representative  of 
the  estate,  letters  testamentary,  in  consequence  of  the 
probate  being  litigated,  not  having  been  issued  till  Janu- 
ary 27, 1849.  In  Rhodes  vs.  Smethursij  4  Meeaon  <&  WeU- 
iy,  42,  it  was  held,  after  an  elaborate  argument  in  the 
Court  of  Exchequer,  that  when  a  cause  of  action  has  ac- 
crued and  the  statute  commenced  running,  if  the  debtor 
dies  within  the  six  years,  it  is  no  answer  to  a  plea  of  the 
statute,  that  by  reason  of  litigation  as  to  the  probate,  an 
executor  was  not  appointed  until  the  six  years  had  expired, 
and  that  suit  was  brought  within  a  reasonable  time  after 
probate  granted.    It  is  not  necessary  for  me  to  express  an 
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opinion  on  the  point  thns  determined,  there  being  another 
answer  to  the  plea  of  the  statute  in  this  case. 

The  statute  of  limitations,  in  terms,  applies  only  to 
actions^  and  requires  the  action  to  be  brought  within  a 
certain  period  after  the  cause  of  action  accrued.  An  ap- 
plication for  the  sale  of  real  estate  is  in  no  strict  sense  an 
action,  nor  can  the  original  cause  of  action  against  the 
deceased  be  said  to  ^urvwe  against  his  heirs  or  devisees, 
as  respects  this  peculiar  form  of  proceeding.  As  an  ac- 
tion proper,  it  survives  only  against  the  executor  or  admin- 
istrator. In  providing  a  statutory  remedy  for  the  sale  of 
real  estate  for  payment  of  debts,  the  proceeding  is  not 
likened  at  all  to  an  action.  Suits  at  law  and  in  equity  may 
be  brought  against  the  personal  representatives  or  against 
the  heirs  or  devisees,  and  these  are  proper  actions.  But 
the  term  of  eighteen  months  after  the  death  of  any  test- 
ator or  intestate  forms  no  part  of  the  time  limited  by  law 
for  the  commencement  of  an  action  against  his  executors 
or  administrators  (2  H.  S.j  8d  ed.^  p.  544,  §  8) ;  and  an 
action  for  the  debts  of  the  deceased  cannot  be  brought 
against  his  heirs  or  devisees,  within  three  years  from  the 
time  of  granting  letters.  (2  R.  /S.,  Zd  €d.,p.  171,  §  57). 
It  is  obvious,  therefore,  that  at  the  time  this  proceeding  was 
instituted,  an  action  against  the  executors  would  not  have 
been  barred  by  the  statute,  and  that  if  the  devisees  were 
sued  at  law  at  this  day,  they  could  not  successfully  inter- 
pose the  statute. 

Again,  the  devisees  cannot  be  made  liable  unless  it  shall 
appear  that  the  personal  assets  of  the  deceased  were  insuf- 
ficient to  discharge  his  debts,  or  that  after  due  proceedings 
before  the  Surrogate  and  at  law,  the  creditor  has  been  un- 
able to  coUect  his  demand  from  the  personal  representa- 
tives; and  it  is  incumbent  on  the  creditor  to  establish  these 
fects  aflfirmatively  (2  R.  S.y  3d  ed.,p.  547,  §§  83,  36,  56, 
59).  But  executors  and  administrators  V^annot  be  compel- 
led to  account  until  eighteen  months  after  letters  issued ;  and 
it  is  therefore  entirely  beyond  the  power  of  the  creditor  to 
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ascertain  until  the  lapse  of  that  time,  the  insufSciencj  of  the 
personal  estate.  For  this  reason,  the  creditor  is  not  clothed 
with  the  right  to  apply  for  the  sale  of  the  real  estate  until 
an  account  has  been  rendered ;  and  the  result  is,  this  pro- 
ceeding cannot  be  instituted  until  eighteen  months  after  the 
grant  of  letters  (2  H.  /X,  Sd  ed.,p.  156,  §  55,  page  170,  §  52). 
In  January,  1849,  when  the  executors  of  Mr.  Eomaine  quali- 
fied, none  of  these  debts  were  outlawed.  The  statute  pro- 
hibited any  resort  to  the  real  estate  for  the  purpose  of  pay- 
ing them  until  the  expiration  of  eighteen  months.  It  would 
be  an  extraordinary  state  of  things  if  the  time  thus  lost  to 
the  creditor  by  direct  statutory  prohibition  should  be 
counted  against  him,  to  the  destruction  of  his  claim.  Laws 
are  not  to  be  construed  in  such  a  pernicious  way,  unless 
from  stem  necessity.  As  a  general  rule,  when  a  tempora- 
ry incapacity  to  sue  grows  out  of  a  statutory  prorision,  the 
time  of  such  temporary  disability  should  be  excluded  from 
the  computation.  {Treeathick  vs.  Atutin,  4  J/iwwi,  C.  C.  M. 
16.  DowdL  vs.  Webber^  2  Smedes  cmd  Mwr%h^  462.  Montr 
gomery  vs.  Hemcmdez^  12  Wheaton  129 ;  2  Martin^  N.  8. 
422).  The  creditors  here,  never  had  a  right  to  proceed 
against  the  real  estate  until  an  accounting  was  had — ^that 
could  not  be  had  until  eighteen  months  after  letters  grant- 
ed— and  here  was  a  clear  statutory  suspension  of  the  reme- 
dy from  the  testator's  death  to  July,  1850,  when  the  execu- 
tors were  called  to  account,  and  this  proceeding  was  shortly 
after  commenced. 

If,  therefore,  this  application  is  to  be  considered  in  itself 
as  a  quasi  action,  and  the  statute  be  directly  applied  to  it, 
then  either  the  cause  of  action  never  accrued  against  the 
devisees  until  eighteen  months  after  letters  granted,  or  in 
another  view  it  was  suspended  for  the  period  of  eighteen 
months  after  probate,  during  which,  though  the  estate  was 
represented,  the  statute  forbade  the  procedure. 

The  latter  view  is,  I  think,  the  true  one,  and  harmonises 
with  the  provision  that  the  period  of  eighteen  months  af- 
ter the  death  of  the  testator  or  intestate  shall  be  excluded 
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from  the  time  limited  for  the  commencement  of  actions 
against  the  executor  or  administrator.  '^  There  may  be  ca- 
ses," say  the  Bevisers,  in  recommending  this  section,  "  where 
there  is  no  representative  of  a  deceased  person,  against 
whom  an  action  may  be  brought  It  is  but  just,  that  during 
this  period  of  suspense  the  creditor  should  not  lose  his 
rights,  by  haying  the  statute  of  limitations  attach  on  his  de- 
mand. The  term  of  eighteen  months  has  been  selected  as  a 
reasonable  time,  because  the  executor  is  allowed  one  year 
to  settle  the  estate,  and  a  short  time  should  be  added  for 
the  delay  that  may  occur  in  the  proving  of  a  will  or  taking 
out  letters."    (8  R.  8.,  2d.  ed.,p.  751.) 

The  obvious  design  of  the  law  has  been,  not  to  drive  par- 
ties to  an  immediate  action,  to  save  the  statute,  when  public 
policy  requires  a  reasonable  period  for  the  adjustment  of 
the  estate.  For  the  attainment  of  this  end,  eighteen  months 
were  allowed  the  executor  or  administrator  to  render  his  ac- 
count ;  eighteen  months  were  allowed  the  creditor  to  bring 
his  action,  without  having  the  statute  run  against  him ;  and 
eighteen  months  were  allowed  heirs  or  devisees,  before  they 
could  be  called  upon  to  pay  the  debts  out  of  the  real  estate. 
All  these  provisions  are  consistent,  harmonious  and  syste- 
matic, and  point  to  a  general  plan,  the  prominent  feature  of 
which  is  the  period  of  eighteen  months,  during  which  the 
estate  might  be  quietly  left  in  process  of  settiement,  and  at 
the  same  time  the  rights  of  creditors  be  unimpaired  by  the 
lapse  of  the  time  during  which  they  were  thus  suspended. 
I  mitet  therefore  determine  that  none  of  the  claims  in  ques- 
tion are  barred  by  the  statute  of  limitations. 

On  an  application  of  this  kind,  it  is  competent  for  the 
heirs  or  devisees  to  show  that  the  whole  of  the  personal  es- 
tate has  not  been  applied  to  the  payment  of  the  debts ;  and 
the  Surrogate  can  make  no  order  for  the  sale  of  the  real  es. 
tate,  until  he  is  satisfied  that  the  personal  estate  is  insuffi- 
'  dent  But  the  order  may  be  made,  ^^  although  the  whole 
of  the  personal  property  of  the  deceased  which  has  come 
to  the  hands  of  the  executor  or  administrator  has  not  been 
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applied  to  the  payment  of  debts/'  if  he  has  ^^satisfactorj 
evidence  that  the  executor  or  administrator  has  proceeded 
with  reasonable  diligence  in  converting  the  personal  prop- 
erty of  the  deceased  into  money,  and  applying  the  same 
to  payment  of  debts."    {Section  18.) 

The  only  amount  of  moneys  collected  by  the  executors 
is  the  sum  of  $410.04,  received  by  them  from  the  collector, 
and  a  large  sum  paid  to  them  by  the  order  of  the  Supreme 
Ck>urt,  the  proceeds  of  the  rents  of  the  real  estate  collected 
by  a  receiver  during  the  litigation  of  the  proof  of  the  will 
and  codicils.  The  furniture  of  the  testator  never  came  into 
the  actual  possession  of  the  collector  or  the  executors,  but 
was  retained  by  Mrs.  Nichols,  as  a  legatee  thereof,  under 
the  5th  codicil  to  the  will.  The  testator  in  his  lifetime 
made  various  loans  or  advances  to  his  children,  sons-in-law 
and  grandchildren,  most  of  which  were  released  by  a  pro- 
vision in  the  will  to  that  effect.  Three  thousand  five  hun- 
dred dollars,  advanced  by  him  to  Mrs.  Nichols  and  her  hus- 
band, were  by  two  codicils  charged  upon  her  share  of  the 
estate.  For  two  thousand  dollars  of  this  amount,  the  testa- 
tor took  the  notes  of  Mr.  Nichols ;  but  those  notes  do  not 
appear  to  have  been  found  by  the  executors,  or  to  have 
come  to  their  possession.  The  testator  was  the  owner  of 
leasehold  estate  at  the  Wallabout,  upon  which  there  was  a 
vault,  where  he  directed  his  body  to  be  interred,  saying, 
"  My  executors  are  well  acquainted  with  my  views  on  this 
subject ;  and  I  therefore,  in  carrying  out  such  views,  and  in 
trust  for  such  purpose,  vest  in  them  the  title  to  a  piece  of 
ground,  where  said  vault  now  stands,  thirty  feet  on  Jack- 
son street,  and  sixty  feet  deep,  which  they  will  see  enclosed 
for  that  purpose."  These  dimensions  do  not  cover  the  en- 
tire premises,  but  leave  a  part  of  the  lot,  twenty-five  feet  on 
Jackson  street,  upon  which  stands  a  frame  building,  leased 
by  the  testator.  The  will  directs  the  executors,  for  tiie  pur- 
poses of  distribution,  to  sell  the  real  estate,  and  then  proceeds 
to  divide  all  the  property,  real  and  personal,  into  six  shares^ 
which  are  distributed  among  the  children  and  grandchil* 
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dren.  The  direction  to  sell,  is  restrained  by  a  provision 
that,  in  this  particular,  the  executors  shall  be  governed  \>j 
the  opinion  of  '^  the  majority  of  the  heirs,"  and  shall  in  no 
event  make  sale  "  without  such  approbation." 

It  will  thus  be  readily  seen,  that  there  is  here  abundant 
room  for  controversy,  as  to  whether  the  personal  estate  is  in- 
sufficient, and  whether  the  executors  have  proceeded  with 
reasonable  diligence  in  convertmg  the  personal  property 
into  money,  and  applying  the  same  to  the  payment  of  debts. 
If  the  payment  of  the  debts  is  to  be  stayed  till  all  these 
questions  are  settled,  it  will  not  only  be  a  hardship  to  the 
creditors,  but  prejudicial  to  the  interests  of  all  parties  in- 
terested in  the  estate. 

As,  by  the  will,  the  residuary  personal  and  real  estate  is 
all  thrown  into  one  fund,  and  liie  same  persons  are  inter- 
ested to  the  same  extent  in  the  realty  and  the  personally, 
no  inequality  will  be  produced,  so  far  as  the  leasehold  prem- 
ises at  the  Wallabout  are  concerned,  if  the  debts  be  paid 
out  of  one  fund  instead  of  the  other.  And  as  part  of  those 
premises  is  dedicated  by  the  will  to  special  objects  of  a 
sacred  character,  I  do  not  feel  inclined  to  disturb  the  disposi- 
tionof  that  property.  (  Wood  vs.  YandeTiimrgK^  6  Pcdge^  277.) 
It  is  expressly  provided  by  law,  that  "  land  set  apart,  and  a 
portion  of  which  has  been  actually  used,  for  a  family  or 
private  hwryi/ng  ground^  shall  not  be  subject  to  levy  and 
sale  by  any  execution  or  other  legcd  process  whatever ; "  and 
although  the  conditions  under  which  this  exemption  can  be 
claimed  as  against  creditors,  have  not  been  complied  with  in 
this  case,  I  consider  the  principle  as  recognised  by  statute, 
and  certainly  one  that  ought  to  be  sacredly  observed  by  devi- 
sees and  legatees.  {Lcms  1847,  ch,  85.,  §  1.)  The  claim  against 
Mrs.  Nichols  constitutes  part  of  the  personal  estate,  and  I 
suppose  the  recital  and  terms  of  the  codicils  are  binding 
upon  her  {Robinson  YQ.jBra/nsbyfi  Madd.j  348) ;  but  the  notes 
not  having  been  found,  and  the  demand  not  being  recovera- 
ble except  out  of  her  share  of  the  estate,  it  is  plain  that 
nothing  could  be  collected  unless  by  suit,  and  that  proba* 
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bly  a  litigated  one.    Indeed,  the  only  security  for  the  debt 
is  her  interest  in  this  very  real  estate. 

The  fomiture  bequeathed  to  Mrs.  Nichols  and  the  debts 
released  to  the  children,  sons-in-law  and  grand  children, 
are  all  assets,  and  the  respective  parties  are  specific  lega- 
tees. {Rider  vs.  Wager^  2  P.  Wm.^  331.)  But  aside  from 
the  question  whether  the  debts  are  outlawed,  these  parties, 
as  specific  legatees,  according  to  tiie  former  rule  in  equity, 
in  case  their  legacies  were  encroached  upon  for  the  pay- 
ment of  debts,  would  be  entitied  to  have  the  assets  mar- 
shalled against  the  devisees,  so  that  the  devisees  and  spe- 
cific legatees  should  contribute  to  the  payment  of  the  debts 
in  proportion  to  their  respective  gifts.  {Long  vs.  Shorty  1 
P.  Wms.y  403;  Tomis  yb.  Hoch.  2  Cb«.,490;  Oervis  ts. 
Gervie,  14  SimanSj  654 ;  Aldrich  vs.  Cooper^  8  Vesey^  396.) 
I  understand  the  whole  system  of  marshalling  assets  in 
such  cases  to  be  broken  up,  except  as  provided  by  the  Re- 
vised Statutes,  which  undertake  to  point  out  the  order  in 
which  the  several  funds  shall  be  liable ;  viz.,  first,  the  per- 
sonal estate,  secondly  the  real  estate  descended,  and  thirdly, 
the  real  estate  devised.  (2  R.  S.j  3d  ed.jp.  547,  §  32,  j?. 
550,  §  56.)  I  am  not  aware,  however,  that  this  point  has 
met  with  judicial  consideration. 

It  is  obvious,  then,  that  the  personal  estate  which  has 
actually  come  to  the  hands  of  the  executors  is  insuflicient 
for  the  payment  of  the  debts.  I  am  not  satisfied  that  the 
prosecution  of  any  of  the  claims  just  considered,  would 
have  resulted  in  any  speedy  collection  of  assets  for  the  pay- 
ment of  these  creditors ;  nor  do  I  think  that  just  demands 
should  be  postponed  to  abide  the  issue  of  such  litigated 
claims.  The  fund  in  the  Trust  Company  is  amply  sufficient 
for  the  payment  of  the  debts.  It  is  only  drawing  three 
per  cent.,  while  the  debts  are  earning  seven.  A  few  years 
of  delay  under  such  circumstances  would  be  ruinous.  It  was 
ordered  by  the  Supreme  Court  to  be  paid  to  the  executors, 
probably  for  the  very  purpose  of  administration.  If,  under 
the  idea  that  the  will  efiTects  an  equitable  conversion  of  the 
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real  estate  into  personal  estate,  it  be  regarded  as  personalty, 
there  is  no  impropriety  in  applying  it  to  the  payment  of 
debts.  If  it  be  regarded  as  the  proceeds  of  rents  of  the 
real  estate,  still,  as  I  have  power  to  order  the  real  estate  to 
be  leased,  it'  would  be  grossly  improper  to  order  rents  to 
be  raised  in  that  way,  when  rents  are  already  in  the  hands 
of  the  executors  sufficient  to  discharge  every  debt  If  the 
charge  of  $3,500  on  Mrs.  Nichols'  share  of  tiie  estate  be  re- 
coverable,  or  if  the  specific  legacies  should  be  applied  to 
the  payment  of  the  debts,  without  contribution  from  the  devi- 
sees, the  effect  of  applying  the  rents  in  the  hands  of  the 
executors,  to  the  discharge  of  these  claims,  will  be  to  sub- 
rogate the  devisees  to  the  rights  of  the  creditors ;  and  all 
these  embarrassing  and  complicated  questions  can  be  deter- 
mined in  a  court  of  competent  jurisdiction,  when  partition  of 
the  estate  comes  to  be  made.  There  is  no  reason  why  the 
creditors  should  await  this  result ;  and,  as  a  course  most  ben* 
eficial  to  all  parties  concerned,  I  must  order  the  payment 
of  the  debts  by  the  executors  out  of  the  funds  in  their 
hands,  deposited  in  the  Trust  Company. 


MOWBY  w.  SnaEE. 

In  the  matter  of  proving  the  last  vnll  and  testament  €f 
Mastin  Silheb,  deceased. 

U  th«  ynH  has  been  attesUd  bj  strangen,  evidenee  of  the  ligiiatiire  and 
bandwritiDg  of  the  testator  may  be  resorted  to,  for  the  purpose  of  shewing 
his  identity  with  the  party  executing  the  will. 

Hie  decedent  was  seventy-fiye  years  old,  his  mind  and  memory  were  impaired, 
and  though  he  was  not  legaUy  incompetent  to  make  a  will,  it  was  hM  that 
a  testamentary  disposition  of  his  property  ought  not  to  be  sustained,  unless 
proyed  to  have  been  fairly  made» — ^to  have  emanated  from  him  of  his  own 
free  will,  without  the  interposition  of  others, — and  to  have  accorded  with 
his  intentions  otherwise  expressed,  or  implied  from  the  state  of  his  family 
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relations.  It  is  not  «noiigb  in  snth.  •  eue  to  show  that  inrtmetioiit  were 
giyen  by  the  testator,  espeoially  where  he  was  so  situated  that  the  iDBtnio- 
tions  may  have  been  procured  by  undue  influence. 
An  unequal  will,  executed  by  a  person  weak  in  mind  and  body,  at  the  house 
of  the  party  most  largely  benefited, — ^the  execution  not  communicated  to 
the  children  of  the  decedent,  and  the  proyisions  of  the  will  not  being  in 
harmony  with  his  preyiously  expressed  intentions  and  dispositions — ffdd, 
that  the  ordinary  presumptions  flowing  from  the  act  of  formal  execution 
did  not  obtain;  that  the  burden  was  thrown  on  the  party  seeking  to 
establish  the  testamentary  act  of  proying  that  precautions  were  taken 
and  explanations  had  to  secure  to  the  testator  the  full  and  free  action  of  his 
impaired  faculties,  and  that  in  such  a  case  the  order  of  proof  was  ro- 
yersed,  and  it  should  be  shown  affirmatiyely  that  no  imposition  was  prac- 
tised. Will  r^eetedt  on  the  g^und  that  the  proof  was  deficient  in  not 
affording  such  satiafactory  eyidence  as  the  circumstances  demanded. 


J.  H.  "Emixf,  for  Execuiwr, 

I.  The  identitj  of  the  testator  as  the  person  who  signed, 
sealed,  published,  and  declared  the  instrument  offered  for 
probate  as  his  last  wiU,  is  proved  both  by  the  subscribing 
witnesses  to  the  wiU,  as  also  by  Hawkins,  Mrs.  Beckwith, 
and  Mr.  Shirley,  witnesses  for  respondent,  and  by  Mrs. 
Harsen  and  Anna  B.  Shrady,  and  other  witnesses  of  con- 
testant, who  show  collaterally  where  the  testator  was  during 
this  period,  the  room  he  occupied,  and  his  death  in  and  the 
removal  of  his  corpse  from  the  house  of  Mr.  Mowry.  If  it 
was  not  Martin  Silber  who  signed  the  will,  who  was  it! 
{Rutherford  vs .  Rutherfcrd^  1  Bmio^  33 ;  Brmckerhoof  vs. 
jRemeeny  8  PaigCy  488;  JSemsen  vs.  Brmck&rhqfj  26 
Wend.^  825 ;  Chaffee  vs.  The  B(yf>,  Miss.  C&nvmti^j  10 
PaiffSy  85 ;  1  Sand.  Ch.  jB.,  Orant  vs.  Oramt^  285.) 

n.  The  soundness  and  capacity  of  testator's  mind, 
are  proved  by  Xh^jposUwe  evidence  of  witnesses  who  had 
business  with  testator  up  to  and  until  after  his  removal 
to  Newark.  On  the  part  of  proponent,  the  witnesses 
never  had  a  doubt  of  competency,  or  supposed  weakness,  ex- 
cept Mrs.  Eeed ;  and  on  the  part  of  the  contestants,  the  wit- 
nesses differ  and  disagree,  or  speak  from  a  knowledge 
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totally  inadequate,  their  evidence  being  mere  opinions 
from  slight  oonyersationB  with  the  testator. 

m.  ITndue  influence  cannot  be  inferred  from  the  evi- 
dence in  this  cause. 

1.  Because  the  testator  intelligently  gave  directions 
himself  for  the  will,  having  used  no  moudipiece  or  medium. 
Mr.  Mowiy  was  a  spectator ^  but  gave  no  directions.  He  used 
no  menace,  nor  did  he  act^  or  volunteer  to  act  as  interpreter. 

2.  It  does  not  appear  that  any  secrecy  was  used.  Mrs. 
Bogers  was  away,  but  had  been  absent  for  ten  or  twelve 
days.  Theresa  was  then  in  Newark,  in  attendance  on  her 
fatiier.  This  must  have  ieen  eo.  Why?  Because  they 
kept  no  servant^  and  Mrs.  Mowry  was  in  ^^  a  delicate  gtate 
of  heaUhy^^  and  could  not  attend  him.  The  duties  of  a  sick 
room  could  not  have  devolved  upon  her  in  that  situation. 

3.  If  menace  or  persuasion  had  been  used,  the  testator 
had  his  faculties,  and  would  have  mentioned  the  subject  to 
Theresa,  Mrs.  Eogers,  Mrs.  Harsen,  or  other  members  of 
his  family,  in  the  interval  between  its  execution  and  his 
death.  There  can  be  no  doubt  of  it  He  had  abundant 
opportunity  to  reveal  it,  if  he  had  chosen.  Mr.  Mowry 
was  from  home  all  day,  except  Saturday  and  Sunday,  and  yet 
Mr.  Silber  never  lisped  a  word  I  "  Children  and  fooh  tell 
the  tnUhJ'^  The  contestants  contend  that  here  was  ^'  second 
childhood.''  And  yet  such  must  have  been  the  complete 
subjection  of  this  poor  old  man,  that  his  mouth  was  sealed. 
He  dared  not  tell.  This  conclusion  is  unreasonable  and  in- 
consistent with  human  nature,  or  the  &cts  presented  in  this 
cause. 

IV.  The  positions  taken  by  the  counsel  for  the  contestants 
are  denied,  each  and  all  of  them,  as  unwarranted,  specious, 
and  unsound.  The  law  as  settled,  cited  in  the  argument,  is 
quite  sufficient  to  establish  the  wiU  as  being  the  last  will 
and  testament  of  Martin  Silber,  deceased. 
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I.  The  evidence  to  prove  the  execution,  by  the  deceased^ 
of  the  paper  propounded  for  proof  is  insufficient. 

1.  Although  the  deceased  occupied  the  room  in  How- 
ry's house  described  by  the  witnesses  to  the  pretended  will 
which  was  executed  by  somebody  in  that  room,  and  al- 
though the  deceased  died  in  that  room,  neither  of  the  wit- 
nesses were  acquainted  with  the  deceased,  or  could  say  that 
it  was  MaHin  SUber  who  executed  the  instrument,  except 
from  the  statement  of  Mowry. 

2.  In  a  case  where  there  is  ground  to  suspect  fraud  or 
imposition  in  obtaining  the  execution  of  an  instrument  Cbs 
a  wiU^  the  person  who  offers  it  for  probate  should  be  held 
to  show  clearly  and  candueivdy  its  execution  hy  the  deceased^ 
and  not  leave  the  Court  to  mere  inference  and  conjecture 
on  the  point 

3.  The  proof  in  regard  to  the  handwriting  of  the  de- 
ceased ought  not  to  be  considered  in  the  decision  of  the 
question  of  identity ,  as  this  is  not  a  case  coming  within  the 
provisions  of  the  statute  where  evidence  as  to  handwriting 
is  admissible. 

IL  The  instrument,  if  executed  by  the  deceased,  was 
not  executed  as  the  statute  requires,  to  entitle  it  to  probate. 

1.  Each  of  the  fotir  requisites  prescribed  by  the  statute 
for  the  due  execution  of  a  will  must  be  clearly  shown  to  have 
been  complied  with.  They  are  not  one  act,  but  each  should 
be  a  separate  and  independent  act,  and  such  was  manifestly 
the  intention  of  the  Legislature.  Neither  of  the  witnesses 
to  this  instrument  comes  up  to  the  letter  or  spirit  of  the 
statute  in  regard  to  its  execution. 

2.  The  mental  and  physical  condition  of  the  deceased 
at  the  time  this  instrument  is  alleged  to  have  been  executed 
by  him,  taken  in  connection  with  the  other  facts  of  the 
case,  are  sufficient  cause  for  any  court  to  hold  the  party 
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seeking  to  prove  thia  instmxnent  to  a  strict  compliance  with 
the  spirit  and  letter  of  the  law  on  this  subject 

m.  If  the  instrument  was  executed  bj  the  deceased, 
and  with  the  formalities  necessary  to  the  execution  of  a 
last  will  and  testament,  its  execution  was  procured  by  tmd/ue 
if^luenc&j  and  from  interested  motives,  on  the  part  of  Mr. 
Mowry,  named  therein  as  executor. 

Undue  influence  is  fairly  inferable — 

1st  From  the  will  being,  in  its  principal  provisions,  con- 
trary to  the  intention  of  the  deceased,  expressed  at  all  times 
previous  to  the  time  when  the  lawyer  was  brought  by  Mr. 
Mowry  to  his  house  to  receive  instructions  for  drawing  the 
will. 

2d.  From  the  £Etct  that  no  evidence  is  ^ven  to  shew  a 
change  of  intention,  or  to  afford  reasonable  ground  for  sup- 
posing such  a  change. 

3d.  From  the  &ct  that  the  provisions  of  the  will  are 
unejualj  unnah^raly  and  unreasonable. 

4th.  From  the  advantage  Mowry  derived  in  having  the 
control  of  the  property,  in  addition  to  the  benefit  he  de- 
rived by  the  devise  to  his  wife. 

5th.  From  the  weakness  and  imbecility  of  the  body  and 
mind  of  the  deceased. 

TV.  The  deceased  was  under  restraint  from  Mr.  Mowry 
at  the  time  of  the  execution  of  the  instrument,  and  hence 
it  is  not  the  will  of  the  testator. 

The  executor  is  bound  to  make  out  affirmatively,  by 
prwfy  in  the  language  of  §  14  of  Title  1  of  Article  1  of 
Chapter  VI.  of  Part  IL  of  the  R  8.,  8d  ed.,  p.  120,  "  that  the 
will  was  duly  executed,"  and  ^^  that  the  testator,  at  the  time 
of  executing  the  same,  was  in  all  respects  competent  to 
devise  real  estate,  and  noi  tinder  restrahU.^^ 

The  presumption  of  reBtraint  is  strong — 

1st  From  the  fact  that  the  deceased^  at  the  time  of  the 
execution  of  this  instrument,  was  very  feeble  in  body,  on 
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account  of  age,  infirmity,  and  protracted  illneos,  and  very 
weak  and  imbecile  in  mind,  liable  to  be  easily  inflnenced 
and  imposed  upon,  if  not  legally  incompetent  to  make  a 
will. 

2nd.  From  the  fact  that  the  instroment  was  made  and 
executed  without  the  knowledge  of  any  child  or  relative  of 
the  deceased,  and  with  no  relative,  friend,  or  acquaintance 
near  him  to  guard  him  from  fraud,  and  protect  him  fi^m 
imposition  and  fear,  except  Mr.  Mowry,  who  was  deeply 
interested  in  procuring  the  execution  of  the  will,  and  who 
procured  it  to  be  drawn,  and  paid  the  expense ;  and 

3rd.  From  the  fact  that  the  execution  of  this  instrument 
took  place  in  the  house  of  Mr.  Mowiy,  at  a  time  when  the 
nurse  of  the  deceased,  Mrs.  Sogers,  was  absent,  and  when 
he  was  under  the  entire  control  of  Mr.  Mowry,  liable  to  be 
operated  upon  by  promises  and  threats,  and  not  in  the  en- 
joyment  of  that  freedom  which  the  law  contemplates 
should  be  enjoyed  to  make  a  valid  will. 

V.  The  execution  of  the  instrument  was  procured  by 
fraud  on  the  part  of  Mr.  Mowry,  and  it  is  therefore  void. 

Although  there  is  no  positive  evidence  of  fr*aud,  the 
presumption  of  it  is  so  strong,  that  the  executor  is  bound 
to  rebut  the  presumption  by  evidence,  which  he  has  not 
even  attempted  to  do. 

The  facts  from  which  the  legal  presumption  of  fr*aud 
arise  are — 

1st.  The  clandestine  manner  in  which  the  execution  of 
the  instrument  took  place. 

2nd.  From  the  imbecility  of  the  mind  of  the  deceased 
when  this  instrument  was  executed,  rendering  him  liable 
to  imposition,  and  to  be  easily  influenced — ^being  incapable, 
in  the  opinion  of  those  who  knew  him  best,  to  make  a  will, 
and  utterly  unfit  to  transact  any  business. 

8rd.  From  the  fact  that  if  the  will  is  established,  Mrs. 
Mowiy  will  receive  as  much  of  the  deceased's  property, 
exclusive  of  the  gore  lot  devised  to  Theresa,  as  the  aggre- 
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gate  amount  of  the  seyeral  legacies  bequeathed  his  other 
five  children,  and  that  no  reason  has  been  given  for  this 
difference  so  nnfavorable  to  the  other  children,  particularly 
to  Theresa,  a  helpless  child,  and  Mrs.  Rogers,  an  invalid 
and  widow. 

4th.  From  the  fact  that  Mowry  is  made  sole  executor, 
to  the  exclusion  of  the  sons  of  the  deceased,  particularly 
Frederick,  on  whom  he  seemed  to  rely  to  do  justice  to  all. 


Thb  Subbooatb.  This  will  was  opposed  by  all  the  adult 
children  of  the  deceased,  except  Jibs.  Mowry,  the  wife  of 
the  executor,  by  whom  it  was  propounded.  The  grounds 
of  contest  were,  insufficient  proof  of  due  execution,  and  of 
the  identify  of  thedecedent ;  and  that  the  will  was  obtained 
from  the  deceased,  while  in  a  state  of  impaired  and  debili* 
tated  mind,  by  means  of  undue  influence. 

In  regard  to  the  execution,  I  think  aU  the  proper  form- 
alities were  observed;  and  though  the  witnesses  were 
strangers  to  the  decedent,  yet  there  seems  to  be  no  just 
reason  for  doubting  that  the  person  who  executed  the  will 
was  Martin  Silber.  The  proof  of  the  signature  by  persons 
familiar  with  his  handwriting  is  conclusive  on  that  pointy 
and  instead  of  there  being  any  objection  to  resorting  to 
evidence  of  handwriting  for  such  a  purpose,  it  seems  to  me 
eminentiy  proper  in  a  question  of  identity  to  invoke  that 
class  of  evidence. 

In  order  to  determine  the  other  branch  of  the  case,  a 
large  variety  of  circumstances  must  be  considered. 

The  deceased  was  a  German  by  birth,  and  spoke  the 
English  language  with  difficulty.  He  had  retired  from 
business,  and  during  the  last  few  years  of  his  life  his  facul- 
ties became  impaired ;  and  after  the  death  of  his  wife, 
which  occurred  in  June,  1850,  he  gave  himself  up  to  grief 
and  despondency.  He  had  six  children,  three  of  whom 
lived  with  him  at  his  residence  in  16th  street  until  the  end 
of  the  month  of  April,  1851,  when  the  family  was  broken 
up,  and  he  went  to  the  house  of  his  son-in-law,  Mr.  Mowry, 
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in  Newark,  New  Jersey.  There  the  will  was  made,  on  the 
14th  of  June,  and  there  the  decedent  died  three  montlis 
afterwards,  in  the  seyentyHsixth  year  of  his  age. 

Mr.  Whitehead,  one  of  the  witnesses  to  the  will,  and  the 
professional  gentleman  who  drew  it,  states  that  he  received 
his  instructions  from  the  decedent  in  person ;  and  at  a  sub- 
sequent interview  attended  the  execution  of  the  will.  He 
found  him  in  bed  apparently  sick,  and  says,  ^^  I  was  parties 
ularly  struck  with  the  clear  and,  as  appeared  to  me,  per- 
fectly sane  mind  of  the  testator.  No  testator  that  ever  ex- 
ecuted a  will  in  my  presence  ever  exhibited  more  signs  of 
sanity  than  Mr.  Silber.  I  observed  no  signs  of  defect  of 
memory  or  understanding.  I  could  not  judge  whether  his 
memory  was  good  or  not,  as  I  had  no  means  of  judging,  ex- 
cept this  transaction."  "  Decedent  expressed  himself  very 
clearly  and  intelligibly  as  to  the  provisions  of  the  will.  I 
was  particularly  struck  with  it."  "He  was  feeble.  Had 
to  be  helped  to  rise  out  of  bed  when  he  signed  the  will. 
Mr.  Price  and  Mr.  Mowry  both  assisted  him  to  the  edge  of 
the  bed.  He  did  not  get  out,  but  sat  on  the  edge.  He 
wrote  his  name  with  some  difficulty.  BKs  hand  was  trem- 
ulous and  feeble.  Soon  as  he  had  signed  his  name,  he  was 
immediately  put  back  in  bed."  Mr.  Price,  the  other  sub- 
scribing witness,  states  that  the  decedent  "  appeared  to  be 
rational  and  collected ;"  but  he  says,  "  I  had  no  means  of 
judging  of  his  mind  except  what  was  then  said.  When  I 
asked  him  how  he  was,  he  said,  Very  feeble,  and  he  did  not 
expect  to  live  long.  He  was  quite  feeble."  Doctor  Pen- 
nington, who  visited  the  deceased  on  the  9th  and  lOtb  of 
June,  says,  "  I  found  him  very  weak  at  my  first  visit." 
"  He  was  always  in  bed.  He  was  very  feeble."  "  I  should 
think  his  mind  was  sound.  The  question  never  occurred  to 
me  as  to  there  being  any  want  of  intellect.  I  had  no  con- 
versation with  him  beyond  inquiries  as  to  his  symptoms." 
"I  discovered  no  traces  of  depression  but  what  I  could  ac- 
count for  from  his  physical  disease.  He  died  of  that 
disease.    I  saw  no  evidences  of  mental  derangement,  and 
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had  no  Buspicion  of  it  My  attention  was  not  directed  in 
that  waj."  ^^  If  there  had  been  any  alienation  of  mind,  I 
think  I  should  have  discovered  it" 

Mr.  Beed,  who  lived  next  door  to  the  decedent  for  eight 
or  nine  years,  states  that  he  was  in  the  habit  of  visiting  at 
his  house  until  a  year  ago  last  winter.  He  says :  '^  I  think 
he  was  a  man  of  ordinary  mind,  so  far  as  I  was  capable  of 
judging.  I  saw  nothing  to  make  me  think  differently." 
"  I  should  think  he  was  mentally  capable  of  transacting 
ordinary  business."  "  I  never  noticed  anything  strange  or 
extraordinary  in  his  language  or  conduct,  or  anything  that 
led  me  to  suppose  his  mind  was  weak  or  imbecile.  I  saw 
him  occasionally  after  his  wife's  death.  That  seemed  to 
make  an  impression  on  him.  He  talked  a  great  deal  about 
it  That  is  the  only  difference  I  noticed."  '^  He  conversed 
sensibly,  as  far  as  I  was  capable  of  judging." 

Mr.  Denham,  who  knew  the  decedent,  and  saw  him 
occasionally  for  ten  or  twelve  years  before  his  death,  says : 
"  Shortly  after  his  wife  died  he  came  to  my  office."  "  I 
think  the  subject  of  his  conversation  then  was  the  death  of 
his  wife.  That  was  pretty  much  all  he  talked  about.  He 
appeared  to  be  much  grieved  about  it  He  expressed  himself 
very  feelingly.  I  did  not  notice  that  he  was  not  altogether 
himself."  "  I  considered  him  to  be  a  man  of  ordinary 
mind.  I  did  not  notice  anything  peculiar."  "  I  supposed 
he  was  capable  of  transacting  ordinary  business  at  the  time 
of  the  transactions  I  had  widi  him.  I  did  not  look  upon 
him  as  a  weak,  imbecile  man,  incapable  of  transacting 
ordinary  business — such  business  as  he  was  in  the  habit  of 
transacting.  I  presumed  he  was  capable.  He  appeared  to 
understand  the  price  he  ought  to  get  for  his  property.  He 
seemed  to  have  the  usual  mind  of  a  man  in  his  sphere  of 
life  and  business.  I  can't  say  I  saw  anything  leading  me 
to  suppose  his  mind  was  impaired." 

Mrs.  Eeed,  the  wife  of  one  of  the  previous  witnesses, 
who  was  in  the  habit  of  seeing  and  conversing  with  Mr. 
Silber  frequently  previous  to  his  wife's  death,  says  he  used 
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to  talk  about  bis  younger  days,  and  ^^  used  to  tell  tbe  same 
story  over  and  over  again — always  the  same.  He  used  to 
do  tbis  very  often."  "  I  considered  bim  an  intelligent  man 
before  Mrs.  Silber's  deatb ;  but  tbe  year  after  ber  deatb  I 
did  not  tbink  be  was.  I  tbougbt  be  was  a  weak-minded 
man.  I  tbink  be  failed  a  great  deal — ^became  weaker  in 
body  and  mind."  "  I  did  not  tbink  be  was  a  weak-minded 
man  till  tbe  year  after  bis  wife's  deatb,  and  tben  I  did.  He 
appeared  to  be  easily  persuaded." 

Mr.  Mclntyre  states  tbat  wben  be  lived  in  tbe  neigbbor- 
bood,  be  bad  business  dealings  witb  Mr.  Silber.  He 
esteemed  bim  to  be  of  sound  mind,  good  judgment,  and 
capable  of  making  a  good  bargain.  But  be  left  tbat  vicin- 
ity about  six  years  ago,  since  wbicb  period  be  met  bim  only 
casually  in  the  street,  and  excbanged  a  few  words  with  bim. 
He  says :  "  I  bad,  after  I  l^ft  the  neighborhood,  no  such 
communications  with  bim  as  to  enable  me  to  judge  of  the 
soundness  of  bis  mind,  except  that  when  I  did  see  bim  I 
observed  nothing  indicating  unsoundness  but  tbe  effects  of 
old  age,  and  tbat  he  was  getting  feeble."  "  I  don't  tbink  I 
saw  him  after  bis  wife's  decease." 

John  Hilton,  who  knew  tbe  decedent  for  twenty  years, 
and  traded  witb  bim  wben  be  was  in  bnsiness,  states :  "  I 
considered  bim  capable  of  transacting  business  six  years 
ago."  "  I  considered  him  a  bright  man,  taking  in  view  the 
disadvantages  be  labored  under,  from  speaking  English  im* 
perfectly."  "  He  was  in  tbe  habit  of  coming  to  my  store, 
sitting  and  talking,  may  be,  quarter  or  half  an  hour." 
^^  Tbe  last  time  I  saw  bim,  to  talk  witb  bim,  was  about  three 
months  before  bis  wife's  death.  At  tbat  time  I  observed 
no  failure  in  bis  health.  I  observed  no  change  in  the  capa* 
city  of  bis  mind  at  tbat  time.  He  did  not  seem  so  bright 
as  before.  He  was  rather  dull,  and  could  not  comprehend 
so  quick  as  formerly.  He  did  comprehend,  but  not  so 
readily.  I  rather  tbink  be  was  then  affected  by  bis  age ; 
but  not  to  such  an  extent  as  to  make  bim  incapable.  He 
knew  very  well  what  he  was  about" 
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Mr.  Johnson,  a  grocer,  who  knew  the  decedent  about 
three  years,  and  spoke  with  him  not  over  three  times  a  year, 
says :  "  I  last  conversed  with  him  about  a  month  or  two 
before  his  wife's  death.  When  he  came  to  pay  his  bills,  he 
seemed  to  understand  what  he  was  about."  ^'  I  always 
thought  he  was  capable  of  transacting  business ;  but  had 
very  little  chance  to  judge." 

This  ends  the  list  of  the  witnesses  brought  to  sustain 
the  capacity  of  the  decedent.  It  consists  of  the  two  gen- 
tlemen who  witJiessed  the  will — one  of  whom  never  was  in 
his  company  before,  and  the  other  had  seen  him  only  once 
previously ;  of  the  physician,  to  whom  he  was  a  stranger ; 
Mr.  Beed  and  his  wife,  neighbors,  who  saw  him  frequently ; 
and  Denham,  Mclntyre,  Hilton,  and  Johnson.  Mr.  White- 
head formed  his  opinion  mainly  from  the  manner  in  which 
the  decedent  gave  the  instructions  for  drawing  the  will. 
Mr.  Price  was  not  in  the  room  even  when  the  will  was  read, 
and  had  no  other  opportunity  of  judging,  than  was  afforded 
by  the  few  words  that  passed  when  the  will  was  executed ; 
and  Dr.  Pennington  had  no  conversation  with  him  beyond 
the  usual  inquiries  in  respect  to  his  symptoms.  Mr.  Keed's 
opinion  is  entirely  overborne  by  that  of  his  wife,  and  by 
the  facts  on  which  she  based  her  conclusions ;  and  her 
means  of  observation  were  far  superior  to  his.  Mr.  Den- 
ham saw  the  decedent  but  once  after  the  decease  of  his 
wife.  Mr.  Johnson,  to  use  his  own  words,  "  had  littlo 
chance  to  judge  "  of  his  capacity,  and  conversed  last  with 
the  deceased  a  month  or  two  before  his  wife's  death.  Mr. 
Mclntyre  did  not  see  him  aftier  his  wife's  death,  and  for  the 
last  six  years  had  only  exchanged  a  few  words  with  him  in 
the  street.  Mr.  Hilton  was  in  the  habit  of  social  intercourse 
with  him  to  a  later  period ;  but  had  no  conversation  with 
him  since  about  three  months  before  his  wife's  decease,  and 
then  he  thought  him  affected  by  age,  and  more  dull  than 
formerly,  though  not  to  such  a  degree  as  to  render  him  in- 
capable. 

The  evidence  on  the  part  of  the  contestants  comes  down 
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to  a  more  recent  date,  and  is  derived  from  parties  who  pos- 
sessed better  opportunities  of  forming  a  correct  judgment 

Charles  Feitner,  a  brother-in-law  of  the  deceased,  and  a 
witness  for  the  executor,  says :  "  I  observed  a  very  great 
alteration  in  him  after  the  death  of  his  wife.  He  gave  up 
to  grief."  "  He  seemed  to  sink  in  health  after  his  wife's 
death.  He  became  very  feeble.  Before  his  wife's  death, 
so  far  as  I  knew,  his  mind  was  sound.  His  habits  were 
very  singular — were  German.  He  became  very  melancholy 
after  his  wife's  death.  I  did  not  see  him  very  often.  There 
was  no  insanity ;  but  after  his  wife's  death,  I  should  not 
think  him  capable  of  conducting  business."  "  His  mind 
became  so  melancholy  and  unconcerned  that  I  think  he  was 
incapable  of  doing  business." 

John  Doyle,  who  married  the  decedent's  neice,  and 
knew  him  for  twenty  years,  says :  "  In  point  of  intellect,  I 
should  consider  him  a  very  plain  man  indeed — ^I  should 
think  below  the  medium  rate  of  capacity,  in  his  brightest 
days,  I  mean.  I  saw  him  after  his  wife's  death.  I  discov- 
ered a  very  material  change  in  him.  He  appeared  to  be 
perfectly  like  a  child ;  had  no  animation  whatever  in  his 
manner  of  speaking.  When  you  would  speak  to  him,  he 
would  just  answer  the  question,  and  seemed  hardly  to  know 
what  was  said  and  what  he  was  saying.  His  chief  conver- 
sation was,  that  he  wished  to  go  where  his  wife  was.'^ 
"  He  appeared  to  fail  both  in  body  and  mind ;  and  I  think 
in  mind  most,  from  his  appearance.  He  appeared  to  me  to 
be  perfectly  stupified — to  have  lost  all  animation.  When 
I  saw  him,  he  was  lying  down.  He  seemed  to  be  perfectly 
stupid.  I  should  not  think  he  was  able  to  concentrate 
his  mind  on  any  given  subject  so  as  to  do  business."  '^  I 
last  saw  him  some  weeks  before  he  went  to  Newark.  That 
is  the  only  time  I  saw  him  after  his  wife's  death.  I  should 
not  think  he  was  of  sound  and  disposing  mind,  and  capable 
of  making  a  will  at  that  time." 

Dr.  Nelson,  who  was  acquainted  with  the  decedent  for 
the  last  ten  years  of  his  life,  and  for  a  part  of  that  period 
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mu  his  fiunily  physician,  says  that  in  his  brightest  days 
"he  was  a  man  of  limited  capacity."  "  He  was  certainly 
not  the  man,  mentally,  the  last  two  or  three  years,  that  he 
was  when  I  first  knew  him."  "I  never  Aought  he  was 
idiotic.  I  donbt  if  he  was  capable  of  taking  care  of  his 
interests  in  the  last  few  years.  I  can  only  judge  froiti  my 
general  views  of  his  character.  He  was  what  I  shonld  call 
childish."  ^'  I  don't  think  he  was  an  idiot,  or  insane,  but 
he  was  partially  imbecile  or  childish." 

Dr.  Wells,  who  knew  the  decedent  over  twenty  years, 
says  that  ^^  for  the  last  ten  or  twelve  years  there  was  a  fall- 
ing off  in  his  capacity,  which,  for  the  last  four  or  five  years, 
became  more  marked.  His  bodily  and  mental  vigor 
were  very  much  impaired  by  the  ravages  of  time,  and  the 
circumstances  attending  his  trials,  cares  and  pains."  The 
Doctor  attended  him  on  one  occasion,  after  his  wife's  death, 
in  April  last,  and  states  that  he  then  ^^  seemed  almost 
lethargic."  "  He  evidently  was  affected  by  the  death  of 
his  wife ;  for  from  that  time  he  was  worse  in  body  and  mind." 
"  The  last  three  or  four  or  five  years" — "  I  should  not  think  he 
was  capable  of  transacting  business.  I  should  think  he  was 
childish.  He  was  growing  uniformly  more  infirm  as  to  his 
mind  in  the  last  four  or  five  years." 

Catharine  Harsen,  a  sister-in-law  of  the  deceased,  who 
knew  him  thirty-seven  years,  says :  "  Before  the  death  of 
his  wife,  I  discovered  a  change  in  his  mind.  His  mind 
grew  duller.  I  thought  his  intellect  was  a  great  deal 
weaker."  "  He  was  very  much  affected  by  the  death  of 
his  wife,  so  that  he  cared  for  nothing."  "  His  mind  was 
affected  by  her  death.  He  said  he  would  as  lief  die  as 
Kve." 

Mr.  Denman,  who  knew  the  decedent  for  fifteen  years, 
says :  "  There  was  no  particular  difference  in  his  intellect, 
that  I  ever  discovered,  until  the  decease  of  his  wife.  He 
then  seemed  to  be  failing ;  and  in  his  conversations  subse- 
quent thereto,  expressed,  as  his  only  wish,  a  desire  to  depart 
and  be  with  her.  His  mind  was  then  weak  and  feeble — 
10 
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confined  to  one  idea.  I  should  think  he  was  not  then  ca- 
pable of  disposing  of  his  property  with  any  intelligence." 
"  He  did  not  recover  from  grief,  as  other  men  do.  He 
shewed  no  aptitude  for  anything  else,  except  to  die.  His 
whole  sense  was  swallow  ed  up  in  that  sentiment." 

The  Eev.  Mr.  Crawford,  the  minister  of  the  church  to 
which  the  decedent  was  attached,  and  who  visited  and  con- 
versed with  him  frequently  after  his  wife's  death,  says : 
"  When  I  first  became  acquainted  with  him,  he  appeared 
to  me  to  be  in  a  broken  state — ^not  by  any  means  to  be  en- 
joying his  full  strength  of  mind.  He  complained  to  me  of 
failing  memory,  and  of  great  timidity.  This  was  before  his 
wife's  death.  I  noticed  immediately  on  the  death  of  his 
wife,  I  thought,  a  very  decided  sinking  in  mental  power 
and  physical  health  both — a  general  giving  way  of  the 
forces  of  life.  I  think  his  weakness,  mental  and  bodily, 
rather  increased.  He  seemed  less  and  less  collected  in  his 
conversations."  "  This  sinking  appeared  to  me  to  continue  till 
I  last  saw  him.  It  appeared  to  me  he  was  not  of  suflScient 
mental  capacity  to  make  a  will  at  any  time  after  his  wife's 
death."  '^  I  should  have  called  him  a  childish  old  man. 
The  childishness  increased  very  manifestly  aft;er  his  wife's 
death."  "  The  death  of  his  wife  weighed  upon  him  very 
heavily.  His  mind  could  scarcely  be  diverted  from  it. 
That  seemed  to  be  the  one  idea."  "  His  mind  was  very 
inactive.  Sometimes,  when  I  was  speaking  to  him,  he  ap- 
peared to  settle  away,  and  not  to  notice  anything  around." 
"  His  incoherence  was  more  discoverable  on  other  subjects 
than  on  his  wife's  death.  It  was  evinced  in  stating  the 
same  thing  over  and  over  again,  on  different  visits  and 
sometimes  on  the  same  visit,  as  if  it  were  quite  fresh." 
"  When  I  last  saw  him,  there  was  considerable  change,  as 
to  the  state  of  his  mind,  from  what  it  was  when  I  first  saw 
him.  It  seemed  to  be  an  aggravation  of  the  same  difficul- 
ties under  which  he  labored  when  I  first  saw  him — the  loss 
of  memory  and  conftision  of  mind — ^added  to  which  there 
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was  a  settled  melancholy  for  the  loss  of  his  wife,  from 
which  I  never  saw  him  aroused." 

Without  going  further  into  details  of  this  kind,  it  is 
enough  to  say  that  the  same  general  view  of  the  decedent's 
mental  condition  was  taken  by  several  other  witnesses, 
whose  means  of  observation  were  quite  equal,  if  not  supe- 
rior, to  those  of  the  witnesses  on  the  part  of  the  executor. 
The  evidence  very  clearly  preponderates  towards  the  con- 
clusion that  for  several  years  the  mind  of  the  decedent  was 
failing  in  vigor  and  tone.  He  retired  from  business,  de- 
pended more  on  his  family,  and  when  his  wife  died,  surren- 
dered himself  to  melancholy  and  despondency.  His 
memory  became  impaired ;  he  repeated  the  same  thing 
several  times  in  the  course  of  the  same  conversation ;  he 
cried  when  his  wife  was  alluded  to ;  and,  to  use  the  language 
of  one  of  the  witnesses,  had  a  "  monomania  "  on  that  sub- 
ject. These  facts  are  established  by  persons  with  whom  he 
dealt,  and  by  his  brother-in-law,  nephew,  and  sister-in-law, 
two  physicians  who  had  attended  him,  and  the  clergyman 
of  the  church  to  which  he  was  attached.  Though  a  state 
of  absolute  legal  incompetency  is  not  shown,  yet  the  mind 
of  this  old  man  was  so  impaired  that  a  testamentary  dispo- 
sition of  his  property  should  not  be  sustained,  unless  affirm- 
atively proved  to  have  been  fairly  made,  to  have  emanated 
from  him  of  his  own  free  will,  without  the  interposition  of 
others,  and  to  have  accorded  with  his  testamentary  inten- 
tions, otherwise  expressed  or  to  be  implied  from  the  exist- 
ing state  of  his  family  relations. 

Several  of  the  witnesses,  who  enjoyed  excellent  advan- 
tages of  observation,  state  that  the  decedent  never  indicated 
any  preference  or  partiality  among  his  children,  unless  it 
were  for  Mrs.  Rogers,  "William  and  Theresa ;  and  there  is 
not  a  breath  of  evidence  tending  to  show  peculiar  favor 
towards  Mrs.  Mowry.  Some  years  before  his  decease  he 
gave  each  of  his  children,  except  Theresa,  a  lot  on  36th 
street.  Tlie  one  designed  for  Theresa  was  sold,  and  he  in- 
tended to  give  her  another  in  lieu.    Subsequent  to  that 
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time  his  wife  suggested  to  him  the  propriety  of  making  a 
will,  for  the  purpose  of  securing  the  lot  to  his  daughter 
Theresa,  who  was  a  minor,  he  ^^  being  satisfied  with  the 
disposition  the  law  would  make  of  the  rest  of  his  property." 
After  his  wife's  death,  in  the  winter  of  1860-51,  the  deeds 
were  placed  in  the  hands  of  Mr.  Sejnolds,  upon  the  under- 
standing a  purchaser  was  to  be  found,  and  the  lot  sold  on  a 
long  credit,  and  a  mortgage  taken  to  Theresa ;  and  thus  the 
supposed  necessity  for  making  a  will  would  be  obviated. 
(2  R.  /&,  Zd  ed.,  p.  38,  §§  28-26.)  "Subsequently,"  says 
Mr.  Reynolds,  "  Mr.  Frederick  Silber  called  on  me  for  the 
deeds,  saying  they  thought  they  had  found  a  purchaser,  and 
wished  to  show  him  the  deeds.  I  heard  no  more  of  it  tiUI 
heard  of  Mr.  Silber's  death."  Mrs.  Eeed  states:  "I recol- 
lect once,  after  his  wife's  death,  he  told  me  Theresa  had 
been  crying  about  her  mother's  death,  and  he  told  her  not 
to  grieve — ^he  would  leave  her  enough  to  take  care  of  her." 
Mrs.  Harsen,  his  wife's  sister,  says,  "  His  wife  oftyen  wanted 
him  to  make  a  will.  He  said  there  was  no  occasion  for  it 
His  oldest  son,  Frederick,  would  see  all  things  right  aftier 
their  death."  About  two  weeks  before  he  went  to  Newark, 
this  witness  conversed  with  him.  She  says,  "He  showed  no 
partiality  among  his  children.  He  said  he  thought  as  much 
of  one  as  another." 

Under  such  circumstances,  it  would  be  reasonable  to 
expect  that  a  will,  if  made,  would  provide  equally  for  all 
his  children,  after  devising  to  Theresa  the  lot  designed  for 
her.  The  instrument  offered  for  proof  devises  that  lot  to 
Theresa,  but  also  gives  his  dwelling  house  on  18th  street  to 
Mrs.  Mowry,  subject  to  legacies  of  $650  to  each  of  his  other 
five  children.  These  legacies  were  payable,  without  inter- 
est, at  the  end  of  a  year.  The  house  is  worth  some  $6,000. 
Thus,  with  the  exception  of  Theresa's  lot,  almost  the  entire 
half  of  the  estate  is  given  to  Mrs.  Mowry,  and  the  remain- 
der among  the  other  children.  This  is  unequal,  and  finds 
nothing  to  support  it  in  any  glimpse  we  can  obtain  of  his 
intentions  in  respect  to  his  property,  or  of  the  state  of  his 
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affections  towards  his  children.  He  had  a  right  to  make 
sach  a  will ;  bnt  satisfactory  evidence  should  be  adduced 
that  he  did  make  it — ^that  in  his  weak  condition  of  mind  he 
was  not  unduly  biased  or  influenced  to  the  performance  of 
an  act  discordant  with  his  previous  intentions. 

Much  stress  is  deservedly  laid  in  cases  of  this  kind  upon 
the  instructions.  But  it  is  not  enough  that  the  instructions 
should  proceed  formally  from  the  testator  to  the  draftsman. 
Nothing  is  easier  than  to  supply  such  important  evidence, 
by  preparing  the  mind  and  moulding  the  will  beforehand, 
so  that  no  trace  of  the  controlling  influence  need  be  dis- 
covered, except  so  far  as  must  appear  in  the  nature  of  the 
instructions.  Mr.  Whitehead,  the  counsel  who  drew  the  will, 
says,  ^^  He  simply  gave  me  his  directions — ^gave  me  no 
reasons  for  the  bequests  he  directed.  He  appeared  to  have 
made  up  his  mind  previously  as  to  the  provisions  of  the 
wilL  That  was  undoubtedly  the  case."  "  I  made  no  sug- 
gestion, but  took  his  instructions  and  acted  upon  them.  I 
think  I  simply  received  his  instructions,  and  did  not  go  into 
particulars."  Mr.  Whitehead  states  that  he  was  "  particu- 
larly struck "  with  the  clear  and  intelligible  manner  in 
which  Mr.  Silber  expressed  himself  as  to  the  provisions  of 
the  will ;  and  he  says  the  ^^  decedent  spoke  English  well, 
fluently,  so  that  he  could  be  well  understood,  but  with  a 
slight  German  accent"  It  is  certainly  remarkable  that 
such  instructions  should  have  been  so  clearly  given,  and 
that  the  decedent  should  have  spoken  so  fluently  as  to  be 
readily  understood,  when  the  evidence  in  the  case  conclu- 
sively establishes  that  Mr.  Silber  understood  English  so  im- 
perfectly, and  spoke  it  in  such  a  broken  manner  that  it  was 
difficult  to  understand  him,  and  necessary,  in  order  to  hold 
a  protracted  conversation,  to  repeat  and  explain  frequently. 
I  have  no  doubt  of  the  correctness  of  Mr.  Whitehead's  tes- 
timony ;  but  it  is  susceptible  of  reconciliation  with  other 
evidence,  on  the  supposition  that  the  decedent  had  pre- 
viotuly  made  up  his  mind,  which,  indeed,  Mr.  Whitehead 
says  "  was  undoubtedly  the  case."  Very  little,  if  any,  weight 
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ifi  to  be  given  to  instructions  under  such  circumstances,  ex- 
cept so  far  as  they  go  to  show  that  if  the  testator  had  been 
previously  tutored,  he  had  mind  enough,  for  the  moment, 
not  to  forget  his  lesson.  Mr.  Mowry  was  present  when  the 
instructions  were  given,  and  the  only  remark  he  seems  to 
have  made  was  an  expression  of  dissent  when  he  was  named 
as  executor,  to  which  the  decedent  replied,  "  very  emphat- 
ically, I  wish  you  to  be  the  executor."  That  he  knew 
something  relative  to  the  proposed  contents  of  the  will  is 
evident  from  his  statement  to  Mr.  Whitehead,  that  his 
father-in-law  wished  him  to  be  executor,  and  he  did  not 
wish  to  be.  Mr.  Mowry  engaged  the  lawyer  to  draw  the 
will,  arranged  about  the  fee  for  drawing  it,  suggested  who 
should  be  the  subscribing  witnesses,  fixed  the  time  for  its 
execution,  and  was  the  single  person  present  when  the  in- 
structions were  given  and  when  the  will  was  read,  the 
other  subscribing  witness,  Mr.  Price,  not  being  permitted 
to  attend  that  part  of  the  ceremony,  but  being  placed  in 
the  parlor  until  it  was  over.  What  became  of  the  wiU 
afterwards  does  not  appear ;  but  there  is  no  evidence  that 
the  fact  of  its  execution  was  known  to  any  member  of  the 
family  until  after  Mr.  Silber's  decease.  K  the  will  was 
made  by  Mr.  Mowry's  procurement,  this  is  not  singular ; 
but  that  the  decedent  should  not  have  divulged  it,  is  more 
remarkable.  Mrs.  Harsen,  his  wife's  sister,  visited  him  at 
Newark  on  the  11th  and  31st  of  August.  On  the  first 
occasion,  she  sat  in  his  room  nearly  an  hour.  She  asked 
him  if  his  affairs  were  settled  in  case  of  death ;  and  he, 
answering  in  the  affirmative,  said,  ^^  My  oldest  son  will  see 
to  it — ^Frederick ;"  and  subsequently,  on  her  speaking  in 
relation  to  Mrs.  Eogers,  he  said,  "  It  would  be  made  equal 
and  right  with  all."  There  is  another  feature  of  the 
transaction  of  no  slight  importance.  Mrs.  Mowry  appears 
to  have  been  in  delicate  health,  and  unable  to  attend  her 
father ;  and  there  was  no  other  person  in  the  house  belong- 
ing to  the  family,  except  Theresa — ^and  yet  Tlieresa  was  not 
seen,  either  on  the  occasion  of  giving  the  instructions  or  of 
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executing  the  will.  Mrs.  Bogers  was  then  in  New  York. 
Dr.  Pennington  was  called  in  on  the  9th  of  June,  and 
yisited  him  again  on  the  10th  and  24th.  Mr.  Whitehead 
fixes  the  date  of  his  instructions  from  two  to  four  days  be- 
fore the  14th,  the  day  the  will  was  signed.  That  this  sick* 
ness  suggested  the  occasion  for  drawing  the  will  is  quite 
possible ;  but,  from  the  10th  to  the  24th  the  physician  did 
not  yisit  him,  and  there  was  no  apparent  reason  for  hurry- 
ing the  execution.  Mrs.  Eogers  returned  on  the  14ih,  and 
became  his  regular  nurse  and  attendant ;  but  the  will  was 
executed  before  her  return,  in  the  afternoon  of  that  very 
day.  These  circumstances  may  be  susceptible  of  explana- 
tion, and  I  am  not  inclined  to  draw  harsh  inferences  from 
them ;  but,  unexplained,  they  present  the  appearance  of 
clandestinity.  We  find  this  weak-minded  old  man,  broken 
down  by  age  and  disease,  and  depressed  with  grief,  alone 
with  his  son-in-law ;  and  then  this  will  is  begotten,  having 
but  a  single  feature  in  harmony  with  all  that  we  know  of 
his  previous  intentions  and  dispositions,  and  that  feature 
one  which  it  would  have  been  palpably  fatal  to  have  left 
out  of  the  instrument.  I  do  not  mean  to  say  that  the  cir- 
cumstances prove  fraud ;  but  so  far  from  establishing  the 
fairness  of  the  transaction,  they  have  a  different  tendency. 
Nothing  but  the  most  clear  and  satisfactory  proof  of  free- 
dom from  control,  and  of  self- volition,  could  sustain  stcch  a 
will  of  stich  a  testator.  An  old  man  of  decayed  mind,  the 
father  of  children  equally  the  just  objects  of  his  bounty, 
should  not  have  been  permitted  to  perform  such  an  act 
without  every  care  taken  to  show  that  it  was  his  own  desire, 
and  not  another's  device.  His  children  should  have  known 
it ;  there  should  have  been  no  secrecy.  And  yet  the  sole 
person  near  him  is  his  son-in-law — ^the  person  most  deeply 
interested  in  the  execution  of  the  instrument ;  and,  in  con- 
sideration of  the  mental  infirmities  of  the  decedent,  his 
difficulty  of  expressing  himself  intelligibly,  and  of  compre- 
hending others  readily — ^facts  abundantly  proved — ^the 
ordinary  presumptions  flowing  from  the  act  of  formal  exe- 
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cntion  do  not  obtain,  but  the  burden  is  thrown  upon  the 
party  seeking  to  establish  the  testamentary  act,  to  show  that 
all  those  precautions  were  taken,  and  those  explanations 
were  had,  that  were  necessary  to  secure  to  the  party  the 
full,  free  and  unbiased  action  of  his  impaired  faculties.  In 
such  a  case,  the  order  of  proof  is  inverted.  "  It  is  almost 
superfluous  to  observe,"  says  a  distinguished  commentator, 
^^that  in  proportion  as  the  infirmities  of  a  testator  expose 
him  to  deception,  it  becomes  imperatively  the  duty  and 
should  be  anxiously  the  care  of  all  persons  assisting  in  the 
testamentary  transaction  to  be  prepared  with  the  clearest 
proof  that  no  imposition  has  been  practised."  (cTormon,  1, 
30.)  The  instrument  now  offered  for  proof  is,  in  its  most 
prominent  characteristics,  at  variance  with  the  intentions 
of  the  deceased,  as  proved  by  the  state  of  his  affections, 
his  previous  declarations  and  acts.  All  of  the  family  were 
absent  from  the  execution ;  strangers  were  the  witnesses ; 
besides  them,  the  sole  person  present  was  the  husband  of 
the  chief  beneficiary ;  none  but  Mr.  Mowiy's  hand  is  seen 
in  the  affair  from  its  inception  to  its  close.  There  is  no  indi- 
cation that  the  will  was  known  to  the  family  to  exist  until 
after  the  decease ;  and,  whether  contrived  or  not,  the  whole 
transaction  was  in  fact  accompanied  with  complete  privacy. 
In  view  of  the  mental  and  physical  weakness  of  the  de- 
cedent, I  cannot,  in  the  face  of  such  facts  as  these,  sustain 
this  will ;  and  it  must,  therefore,  be  denied  probate,  on  the 
ground  that  the  proof  is  deficient  in  not  affording  such 
satisfactory  and  decisive  evidence  as  the  circumstances 
demand. 
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Lh  the  matter  of  the  estate  of  Awrahav  H.  Yak  Wyge,  de- 
ceased. 


Ir,  after  letters  teetamentaTy  granted  to  a  fSome  sole  executrix,  she  shall 
marry,  her  huaband  ia  liable  for  her  acts  before  and  after  marriage,  and 
they  may  be  sued  jointly.  It  b  not  neeeisary,  in  order  to  make  the 
husband  liable,  that  he  should  file  a  consent  with  the  Surrogate ;  that 
is  requisite  only  when  the  executrix  is  a  feme  oovert  at  the  time  she  re- 
ceives letters.  Marriage  after  letters  granted  is  as  effectual  a  consent 
as  a  written  consent,  under  the  statute  after  marriage,  before  letters 
granted ;  and  in  either  case,  the  husband  and  wife  are  jointly  respon- 
sible, and  liable  to  account  in  the  Surrogate's  Court 

The  power  of  the  husband  of  a  married  woman  executrix  is  substantially 
that  of  an  executor.  His  wife  cannot  act  without  his  coDCurrence^  and 
he  has  the  power  of  disposition  oyer  the  estate. 

In  aQ  proceedings  rdative  to  the  estate,  either  the  party  moving  or  the 
executrix  may  set  up  the  joint  liability  of  the  executrix  and  her  hua- 
bcmd ;  and  the  husband  will  then  be  cited  jointly  with  his  wife,  to 
abide  the  orders  of  the  Court  in  the  due  administration  of  the  estate. 

J.  C  AiAmaoH,  for  PetUioner, 
W.  SiuJMAN,  for  the  JExeaUrix, 

The  Susbogate.  The  executrix  having,  on  the  applica- 
tion of  an  alleged  creditor,  been  required  to  show  cause 
why  his  claim  should  not  be  paid,  appeared  and  averred 
that  since  the  issuing  of  the  letters  testamentary  she  had 
married ;  and  her  husband  not  having  been  made  a  party 
to  the  proceeding,  she  insisted  the  application  should  be  dis- 
missed, with  costs. 

The  statute  prescribes  that  no  married  woman  shall  be 
entitled  to  letters  testamentary,  unless  her  husband  consent 
thereto,  by  a  writing  to  be  filed  with  the  Surrogate ;  and 
that,  by  giving  such  consent,  he  shall  be  deemed  respon- 
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Bible  for  her  acts  jointly  with  her.  (2  JR.  /SI,  Sd  ed.j  p.  134, 
§  6.)  The  object  of  this  provision  was  to  determine  a  point 
much  discussed,  ^^  the  law  on  the  question  of  a  married 
woman  being  entitled  to  letters,  without  the  consent  of  her 
husband,"  being  'Wery  unsettled."  (3  B.S.^  2ded.^p.  635  ; 
Hevieeris  JSTotea  ;  Went/uxyrth^  377.)  This  section,  therefore, 
declares  that  letters  shall  not  issue  to  a  married  woman 
without  the  consent  of  her  husband. 

There  is  another  class  of  cases  beyond  the  provisions  of 
this  section :  that  is,  where  a  woman  marries  after  being 
appointed  an  executrix.  In  that  case  the  Surrogate,  on  the 
application  of  any  person  interested,  may  revoke  the  ap- 
pointment.   {Laws  1837,  Ch.  460,  §  34.) 

There  never  was  any  doubt  that  when  letters  have  been 
granted  to  a  feme  sole,  and  she  afterwards  marries,  her 
husband  is  liable  for  her  acts  before  and  afler  marriage, 
and  they  may  be  sued  jointly  at  law  or  in  equity  for  a  de- 
vastavit committed  by  either.  {Bunce  vs.  Vander  Chrift^  8 
Paige^  39.)  It  is  not  necessary,  to  make  the  husband  liable, 
that  he  should  file  a  consent  with  the  Surrogate.  That 
provision  of  the  statute  is  applicable  only  when  the  execu- 
trix is  a  feme  covert  at  the  time  she  receives  letters.  By 
the  voluntary  act  of  marriage,  the  husband  effectually  con- 
sents to  become  liable  for  his  wife's  acts,  and  assumes  the 
responsibilities  growing  out  of  her  position  as  executrix, 
when  she  already  occupied  that  position  at  the  time  of  mar- 
riage. Marriage  in  such  a  case  expresses  a  consent  quite 
as  valid  as  a  written  consent  filed  under  the  provision  of 
the  statute  referred  to. 

When,  then,  by  a  consent  pursuant  to  the  statute,  or  by 
having  married  a  person  already  appointed  executrix,  the 
husband  becomes  liable  for  the  acts  of  his  wife  jointly  with 
her,  is  he  liable  to  account  in  the  Surrogate's  Ck)urt  ? 

At  common  law  and  in  equity,  in  an  action  against  a 
married  woman  executrix,  or  in  an  action  by  her,  the  hus- 
band must  be  joined.  {Com.  Dig,^  Adm.  [Z>],  Mitf.  PI. 
30  ;  2  Atk,^^  213.)    But  by  the  canon  law  there  was  no 
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distinction  in  this  respect  between  women  married  and  un- 
married; and  therefore  in  the  ecclesiastical  courts  the 
wife  may  sne  and  be  sned  alone.  ( Went.  Off.  Ex.^  375.) 
Btill  in  the  spiritual  courts  the  husband  of  a  feme  covert, 
executrix,  was  amenable  to  authority ;  and  in  one  old  case 
it  was  held  that  if  awoman,  executrix,  marries,  and  her  hus- 
band wastes  the  goods,  and  she  dies,  though  there  was  no 
remedy  against  him  at  law,  there  was  in  the  ecclesiastical 
court,  where  he  could  be  compelled  to  make  proper  execu- 
tion ;  and  prohibition  prayed  for  against  the  Court  was  de- 
nied.   (1  Boilers  Ahridgment^  919.) 

The  power  of  the  husband  of  a  feme  covert,  executrix, 
is  substantially  that  of  an  executor.  She  cannot  act  with- 
out his  concurrence,  ( WerU.^  880  ;  6  Cb.,  27,  6 ;  1  Sid.^  31, 
188 ;  6  Ifod.^  93) ;  and  he  has  the  power  of  disposition  over 
the  estate.  (2  W.  Bl.,  801  ;  1  Bopefr,  Husb.  a/nd  Wife,  188.) 
The  wife,  says  Powell  in  his  notes  to  Swinburne,  cannot  be 
executrix  without  her  husband's  assent ;  for  if  she  might, 
"  then  he  would  be  executor  against  his  will."  {Sunnhume^ 
417,  418;  4  J?wm,  Eoc.  Z.,  p.  166;  Toller,  241.)  Toller 
says,  if  he  assent,  "  he  shall  have  the  execution  of  the  will ;" 
and  Wentworth, — "  If  a  married  woman  be  an  executrix, 
or  administratrix,  the  husband  has  a  joint  interest  with  her 
in  the  effects  of  the  deceased,  euch  as  devolves  the  whole 
administration  upon  him,  and  enables  him  to  act  in  it  to 
all  purposes,  with  or  without  her  assent."  ( Went.,  199, 
875 ;  WiUiams  on  Ex.,  190,  788,  825.)  If  the  testator 
owed  the  husband,  he  could,  at  common  lawj  retain  for 
his  debt ;  and  on  the  other  hand,  if  he  owed  the  testator, 
the  debt  was  released.  In  aU  these  respects,  during  the  life 
of  the  wife  the  husband  was  substantially  the  executor,  by 
operation  of  law,  though  not  so  named  in  the  will. 

The  effect  of  marriage  after  letters  granted  is  the  same 
as  the  grant  of  letters  after  marriage  with  the  consent  of 
the  husband — ^that  is,  it  makes  the  husband  jointly  respon- 
sible with  his  wife.  He  is,  in  most  respects,  a  joint  or  co- 
executor.    At  law  he  has  all  the  substantial  rights  of  an 
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executor,  and  he  is  liable  as  an  executor ;  and  I  cannot 
think,  when  liable  in  all  other  tribunala,  there  is  anjBonnd 
reason  why  he  should  be  exempt  from  responsibility  as  ex- 
ecutor in  the  Surrogate's  Court,  where  such  matters  are 
peculiarly  cognizable.  It  would  be  most  singular,  if  pos- 
sessing the  powers  of  an  executor,  he  could  here  be  held 
to  none  of  its  duties.  Suppose  he  commit  a  devastavit, 
against  the  will  of  the  executrix,  could  she  be  punished  by 
process  of  attachment  ?  Suppose  he  obtain  possession  of 
the  assets,  can  she  be  ordered  or  compelled  to  distribute 
when  she  has  not  the  power  ?  Or  suppose,  on  accounting, 
a  decree  for  payment  be  made  against  her  solely,  what 
effectual  remedy  is  there  for  its  enforcement  by  execution  t 
When  the  statute  decrees  that  the  effect  of  the  consent  filed 
with  the  Surrogate  shall  be  to  make  the  husband  jointly 
responsible,  no  exception  is  made — ^no  particular  tribunals 
are  named — ^but  the  language  is  general  and  absolute — ^^  He 
shall  be  deemed  responsible  for  her  acts  jamUy  with  her." 
As  his  liability  ]&  joints  of  necessity  wherever,  by  virtue  of 
her  office,  any  court  has  jurisdiction  over  her,  the  same 
authority  obtains  over  him.  This  must  be  conceded  in  cases 
where  a  consent  is  filed  under  the  statute ;  and,  as  the  effect 
of  marriage  after  letters  issued  is  equivalent  to  a  consent, 
the  same  rule  must  be  applied  in  the  latter  instance.  Either 
the  creditor  or  the  wife  may  insist  upon  its  application,  for 
the  protection  of  their  rights  and  interests ;  and  the  execu- 
trix having  claimed  the  benefit  of  it  in  the  present  instance, 
the  creditor  must  proceed  against  her  and  her  husband 
jointly. 
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In  the  matter  of  the  Estate  of  Samuel  K  Judah,  de- 

ceased. 

Tbm  intestate  was  the  owner  of  an  ondiTided  fourth-part  of  certain  lots  of 
land;  and  after  hig  decease,  one  of  the  tenants  In  common  instituted  a 
soitin  the  New  York  Common  Pleas  for  partition.  The  proceedings 
were  regularly  conducted  to  a  decree,  the  premises  sold,  deeds  given, 
and  the  proceeds  of  sale  distributed  among  the  parties.  The  personal 
estate  haying  been  insufficient  to  discharge  the  intestate's  debts,  a  cred- 
itor applied  for  the  sale  of  the  real  estate  of  which  he  died  seized,  for  the 
payment  of  his  debts^  and  the  administrators  were  ordered  to  shew 
cause  why  the  application  should  not  be  granted.  The  administrators 
set  up  the  sale  in  partition  and  distribution  of  the  proceeds ;  and  it  was 
Seid,  that  the  administrators,  not  representing  either  the  heirs  or  the 
purchaser,  it  was  not  competent  for  them  to  raise  the  objection. 

IS,  on  the  return  of  the  order  requiring  the  administrators  to  shew  causey  it 
appears  that  aU  the  personal  estate  has  been  applied  to  the  payment  of 
debts,  and  that  there  remain  claims  unpaid,  for  the  satisfaction  of  which 
a  sale  of  the  real  estate  may  be  made,  the  Surrogate  is  bound  to  inue  the 
second  order  requiring  all  persons  interuied  in  the  estate  to  shew  cause 
against  the  application.  On  the  retnni  of  this  last  order,  the  heirs^  or 
parties  claiming  under  them,  may  interrene  and  oppose  the  proceedings 

I^  on  the  return  of  the  order  requiring  the  administrators  to  shew  causey 
they  allege  that  other  persons  besides  the  heirs  are  interested,  it  is 
proper  to  direct  the  serrice  of  the  second  order  on  such  parties^  though 
the  statute  does  not  demand  such  service. 


8.  Bb  H.  JuDAB,  far  tha  AdnUnutrntori, 

L  The  Surrogate,  by  2  H.  /SI,  jp.  100,  §  8,  is  to  decide 
whether  there  is  real  estate  subject  to  his  order ;  and  the 
administrators  are  bound  to  set  out  the  facts,  that  a  decision 
may  be  had. 
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1st  Whether  there  is  real  estate  that  can  be  affected  by 
the  Surrogate's  decree. 

This  question  involves  the  whole  merits,  and  should  now 
be  decided. 

2d.  The  Surrogate  cannot  make  an  order  affecting  the 
property  already  sold  under  the  decree  in  the  partition  and 
foreclosure  suits. 

The  sales  in  these  suits  chlmged  the  seisin  of  the  intes- 
tate in  the  lands  into  assets,  and  converted  the  real  estate 
into  personal.  {EUsworth  vs.  Cook^  8  Paige^  643.)  On  an 
application  like  the  present,  a  perpetual  injunction  was 
granted  against  the  administrator.  {Br&ooort  vs.  McJimaey^ 
1  Edw.  Ch.,  551.) 

3d.  The  intestate  held  an  undivided  interest  in  common 
in  the  property  with  others  ;  his  death  could  not  prevent 
his  co-tenants  from  partition.  (2  R.  S,^  321,  §  23,  jp.  329, 
§  70 ;  Smith  vs.  Smithy  10  Paige^  470, 473,  etc. ;  Vanaradale 
vs.  Drake^  2  Barb,  S.  C.  J?.,  699.)  If  the  property  did  not 
admit  of  partition,  the  party  applying  for  partition  had  a 
right  to  have  it  sold,  (2  P.  S,j  330,  §  81 ;  6  Johns.,  C.  P.^ 
436 ;  2  Pa/rh.  S.  C.  J?.,  599) ;  and  decree  of  sale  being  m&de 
by  a  court  of  competent  jurisdiction,  with  the  proper  par- 
ties before  it,  the  purchaser  takes  title  free  from  all  after 
acquired  rights  of  the  representatives  of  the  deceased  co- 
tenant.  {Ilarwood  vs.  Kirby,  1  Paige,  469,  472 ;  2  P.  S., 
325,  §  51,  327,  §  66.) 

n.  Tlie  administrators  were  parties  to  the  suit  in  par- 
tition, and  their  rights  were  adjudicated.  (3  Parb.  C.  jB., 
843;  3  Johns,,  a  P.,  295,) 

1st.  A  notice  of  lis  pendens  was  filed  in  the  partition  suit ; 
and  if  it  had  not  been,  the  administrators  were  representa- 
tives of  the  creditors,  and  the  decree  was  final  against  them. 
(2  Pai^e,  387.) 

2d.  By  the  decree  in  partition,  all  inchoate  or  contin- 
gent rights  were  determined.  (2  P.  S.,  318,  §  6,  Sub.  2, 
§  7 ;  Ibid.,  322,  §  36  ;  Jackson  vs.  Edwards,  7  Paige,  387.) 

3d.  It  is  too  late  now  to  object  that  any  inchoate,  con- 
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tingent,  or  future  interest  was  not  protected  by  the  decree. 
If  at  aU,  such  error  must  be  corrected  on  appeal  from  that 
decree.  {Dunham  vs.  Minardi  4  jPaigCy  441.)  The  cases 
of  partition  and  foreclosure  are  alike.  The  words  of  the 
Statute  on  partition  are  the  most  explicit  (2  JR.  S.,  192, 
§  158.)  The  Surrogate  could  only  have  had  concurrent 
jurisdiction  with  the  Court  of  Equity  had  these  proceedings 
been  commenced  earlier,  and  the  decree  and  sales  being 
perfected,  the  whole  matter  is  res  a^vdicata. 

4th.  The  statute,  where  it  allows  the  Surrogate  to  order 
the  sale  of  ^'  so  much  of  the  real  estate  whereof  the  testa- 
tor died  seized^^  (2  B.  /SI,  103,  §  18),  does  not  mean  that  the 
right  to  make  such  order  affixes  itself  to  the  land  from  the 
time  of  the  intestate's  or  testate's  death,  notwithstanding  the 
operation  of  any  other  statute  on  the  seisin ;  but  such  pro- 
vision of  the  statute  is  to  be  fairly  construed,  so  as  to  harmon- 
ize with  other  cognate  statutes.  (2  R,  S.^  8d  ed.y  875  ;  A^.j 
M  ed.y  778,  §  12 ;  Dwaaris  m  Stat.,  756,  cfec,  729,  690  ;  4 
T.  B.y  2;  PUxw.,  205;  11  Mod.,  161;  1  jShmo,  491;  1 
Jim.y  105.)  The  statutes  relating  to  foreclosure  and  parti- 
tion form  a  part  of  the  Revised  Statutes  as  well  as  that 
relating  to  executors  and  administrators,  and  must  be  con- 
strued as  one  law. 

5th.  The  statute  contemplates  that  the  real  estate  re- 
mained, at  the  time  of  the  application  for  sale,  as  it  did  at 
the  time  of  the  intestate's  death  (2  B.  S.,  100,  §  1) ;  and  the 
only  persons  to  whom  notice  is  to  be  given  are  the  widow, 
heir,  or  devisee,  and  the  actual  occupants  of  the  land.  (§  2, 
cfec,  6,  7.) 

The  publication  for  aU  interested  to  show  cause,  extends 
only  to  those  who  claim  immediately  under  such  widow, 
heir,  devisee,  or  occupant 

The  Surrogate  has  no  jurisdiction  of  the  purchaser  at 
the  partition  sale.  The  powers  of  the  Surrogate  are  limited 
by  statute.  (8  Ban^.  S.  C.  B.,  341.)  The  land,  by  the  parti- 
tion  sale,  is  no  longer  the  estate  of  the  intestate,  and  the 
purchasers  are  ^^not  parties  interested  in  the  intestate's 
estate."    (§§  9, 10  owrf  17.) 
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6th.  The  sale  under  the  partition  decree  is  not  a  sale 
made  or  procured  by  the  heir  within  the  case  of  Mastihfem 
vs.  Mathews^  1  Edw.^  Gh.  R.^  566. 

The  decree  in  partition  was  obtained  in,  itwitnm  as 
against  the  heir  and  the  administrators,  and  their  several 
rights  have  been  divested  by  a  competent  court,  and  in 
pursuance  of  an  existing  statute  law.    (4  Wend.^  443.) 

7th.  K  the  Surrogate  can  order  a  sale,  notwithstanding 
the  former  sale  under  the  decree  in  partition,  the  result 
will  be  that  the  intestate's  share  is  doubled.  It  has  been 
paid  for  in  full  by  the  partition  sale,  and  it  will  have  the 
further  proceeds  of  the  sale  to  be  decreed  by  the  Surrogate. 
This  fact  at  once  shews  the  absurdity  of  the  present  appli- 
cation. 

Lastly :  A  further  proceeding  on  this  application  will 
be  idle,  as  no  tide  can  be  given  under  any  order  of  the  Sur^ 
rogate. 

The  heir  is  personally  liable,  if  he  has  received  the  pro- 
ceeds of  the  partition  sale. 

W.  K  Teoin,  for  Or^iUof, 


The  Subrogate.  The  petitioners  apply,  as  creditors  of 
the  intestate,  for  the  sale  of  his  real  estate  for  the  payment 
of  his  debts.  Letters  of  administration  were  issued,  March 
15, 1849,  and  the  accounts  of  the  administrators  were  duly 
settled  before  the  Surrogate,  March  12, 1851.  There  not 
being  sufficient  personal  assets  to  pay  the  debts,  the  pres- 
ent proceeding  was  instituted,  January  7, 1852.  The  real 
estate  described  in  the  petition  as  the  property  of  which 
the  intestate  died  seized,  is  the  undivided  fourth-part  of 
several  lots  of  land  in  the  city  of  New  York.  On  the 
return  of  the  order  to  show  cause,  the  administrators  set  up 
in  bar  of  the  application,  that  after  the  death  of  the  intes- 
tate, one  of  the  tenants  in  common  of  the  premises  in  ques- 
tion instituted  a  suit  in  partition  in  the  New  York  Common 
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Pleas,  to  which  the  administratorB,  the  widow,  and  the 
heir  at  law  of  the  intestate  were  made  parties ;  that  the 
proceedings  were  regularlj  conducted  to  a  decree,  the 
premises  sold  at  public  auction,  deeds  given  to  the  pur- 
chasers, and  the  proceeds  of  sale  distributed  between  the 
heir  at  law  and  the  widow,  under  the  direction  of  the  Court. 
This  state  of  facts  presents  the  question,  whether  a  sale  in 
partition,  under  the  decree  of  a  Court  of  competent  juris- 
diction, of  premises  in  which  the  intestate  had  an  undivided 
interest,  has  the  effect  of  cutting  off  the  right  of  creditors 
to  have  the  real  estate  of  the  deceased  sold  for  the  satisfac- 
tion of  his  debts.  There  is  no  controyersj  that  the  deceased 
died  seized  of  certain  real  estate,  and  that  it  must  be  sold 
for  the  payment  of  his  debts,  unless  a  superior  title  has 
been  acquired  by  other  parties.  If  there  are  other  parties 
besides  the  heir,  interested  in  the  estate  of  which  the  de- 
ceased died  seized,  they  should  have,  and  wiU  have,  an 
opportunity  of  being  heard.  If  there  are  no  such  parties, 
then  there  is  no  pretence  of  an  answer  to  this  application. 
But  I  do  not  think  it  competent  for  the  administrators  to 
raise  that  point  They  have  nothing  to  do  with  the  real 
estate.  They  are  merely  the  formal  medium  through  which 
the  rights  of  creditors  may  be  enforced  against  the  real 
estate ;  but  they  have  no  interest  in  the  premises,  do  not 
represent  the  heir  or  the  purchasers,  and  cannot  interpose 
any  defence  in  their  behalf.  They  may  refuse  to  set  on  foot 
proceedings  to  sell  the  lands  of  the  deceased  for  the  pay- 
ment of  his  debts,  and  if  measures  to  that  end  are  taken  by 
creditors,  they  may,  on  the  return  of  the  order  to  show  cause, 
decline  acting,  in  which  case  the  Surrogate  is  authorised 
to  appoint  a  disinterested  freeholder  to  act  in  their  stead. 
If^  on  the  return  of  the  order  to  show  cause,  it  appears  ^^  that 
all  the  personal  estate  of  the  .deceased,  applicable  to  the 
payment  of  his  debts,  has  been  applied  to  that  purpose,  and 
that  there  remain  debts  impaid,  for  the  satisfaction  of  which 
a  sale  may  be  made,"  the  Surrogate  is  bound  to  issue  the 
second  order,  requiring  '^  all  persons  interested  in  the  estate" 
11 
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to  shew  cause  why  the  real  estate  should  not  be  mortgaged, 
leased  or  sold.  On  the  ascertainment  of  the  insufficiency 
of  the  personal  estate,  the  Surrogate  "  shall ''  issue  the 
second  order ;  and,  till  the  return  of  that  order,  there  is  no 
discretion  vested  in  him  (§§  8, 64.)  I  think,  therefore,  it  will 
be  time  enough  to  consider  the  question  raised  by  the  admin- 
istrators, as  to  the  effect  of  the  sale  in  partition,  when  the 
parties  in  interest  come  before  me  and  insist  upon  their  title. 
It  would  be  improper  for  me  to  express  an  opinion  at  this 
stage  of  the  proceedings,  when  the  real  parties  in  interest  have 
not  yet  had  an  opportunity  of  being  heard.  By  the  terms  of 
the  statute  it  wiU  be  competent  hereafter  for  the  "  heirs,"  or 
"any  person  claiming  under  them,"  and  "all  persons 
interested  in  the  estate,  who  shall  think  proper  to  oppose," 
to  interpose  a  defence,  and  insist  upon  any  proper  legal  bar 
to  the  application.  It  is  not  the  business  or  right  of  the 
administrators  to  anticipate  such  objections — ^to  assume  a 
defence,  and  claim  its  decision  at  this  preliminary  step. 
They  have  discharged  their  ^uty  in  placing  before  the 
Court  the  facts  which  show  there  are  other  parties  in  inter- 
est besides  the  heir  and  the  widow,  and  though  the  statute 
does  not  require  notice  of  the  next  order  to  shew  cause,  to  be 
served  personally  on  persons  claiming  an  interest  in  the 
premises  under  the  heir,  yet,  whenever  it  appears  that  lands 
have  been  sold,  either  by  the  heir,  or  under  the  decree  of  a 
court,  such  service  is  very  proper,  and  should  be  required 
by  the  Surrogate. 

An  order  must  therefore  issue,  directing  all  persons  in- 
terested in  the  estate  to  appear  and  shew  cause  why  author- 
ity should  not  be  given  to  the  administrators  to  mortgage, 
lease,  or  sell  so  much  of  the  real  estate  of  the  intestate  as 
shall  be  necessary  to  pay  his  debts,  and  a  copy  of  the  order 
must  be  served  on  the  parties  who  became  purchasers  at  the 
sale  in  partition,  so  as  to  afford  them  an  opportunity  of  con- 
testing the  application. 
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Ex  Pakte,  Beebs. 

In  tJie  maUer  of  proving  the  last  will  cmd  testament  ^Ed- 
WABD  A.  Beebs,  deceased. 

Thb  decedent  acknowledged  the  subscription  of  his  name  to  the  instrameni 
offered  for  probate, — ^the  document  was  so  covered  by  a  piece  of  blank 
paper  that  no  part  was  visible  but  the  attestation  clause,  the  signature, 
and  a  line  or  two  of  the  will, — ^the  witnesses  might  have  read  the  attest- 
ation clause,  but  they  did  not,  and  were  not  requested  to  do  so, — ^both 
witnesses  concurred  in  stating  that  the  decedent  only  acknowledged  hia 
signature,  and,  pointing  to  the  attestation  clause,  requested  them  to  sign 
as  witnesses,  but  did  not  declare  the  instrument  to  be  his  will, — ^from 
extraneous  circumstances  they  supposed  it  to  be  a  will,  and  one  of  them 
expressed  that  opinion  to  the  decedent,  who  neither  assented  to  nor  de- 
nied it, — Held  that  there  was  not  a  sufficient  testamentary  declaration, 
and  that  the  will  must  be  rejected  as  inyalidly  executed. 

A  declaration  is  an  open  act  or  manifest  signification,  or  assertion  or  assent 
by  words  or  signs ;  and  it  must  be  made  to  appear  by  unequivocal  cir- 
cumstances, so  that  the  testamentary  character  of  the  instrument  it 
shown  to  have  been  communicated  by  the  testator  to  the  witnesses. 

G.  W.  Strong, /or  iSiTtfctt^or. 


Teds  Subrogate.  The  decedent  acknowledged  the  sub- 
scription of  his  name,  at  the  end  of  the  will,  to  the  two  sub- 
scribing witnesses.  The  document,  at  the  time,  lay  open 
on  a  desk,  covered  with  a  piece  of  blank  paper,  so  that  no 
part  was  visible  but  the  attestation  clause,  the  signature, 
and  the  last  line  or  two  of  the  will.  The  witnesses  might 
have  read  the  attestation,  but  they  did  not,  and  were  not 
requested  to  do  so.  One  of  them  states  that  he  read  the 
greater  part  if  not  all  of  the  first  line  of  the  attestation ;  but 
that  line  does  not  state  the  nature  of  the  instrument.  Nei- 
ther of  them,  in  fact,  read  any  portion  of  the  paper  showing 
that  it  was  a  will.  Ordinarily,  where  the  witnesses  do  not 
recollect  the  circumstances  attending  the  execution,  resort 
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may  be  had  to  the  attestation,  as  the  basis  of  a  presump- 
tion of  due  execution.  But  there  is  no  room  for  such  an 
inference  when  the  witnesses  recollect  all  the  facts,  and  ex- 
pressly deny  the  performance  of  the  solemnities  required 
by  the  statute.  In  the  present  instance  they  both  concur 
in  the  statement  that  the  decedent  simply  ftcknowledged 
his  signature,  and,  pointing  with  his  pen  to  the  attestation 
clause,  requested  them  to  sign  as  witnesses,  and  state  their 
residence  under  their  signatures.  They  affirmatively  dis- 
prove any  testamentary  declaration,  and  show  that  that 
essential  ingredient  was  entirely  wanting.  From  extrane- 
ous circumstances  they  guessed  it  was  a  will,  and  one  of 
them  expressed  his  opinion  in  this  way  :  ^^  It  is  a  poor  look 
for  me,  as  a  witness  to  the  will  does  not  receive  anything." 
The  decedent  laughed,  but  still  neither  assented  nor  dis- 
sented ;  and  that  was  the  whole  transaction.  Unless  the 
remark  just  adverted  to,  and  the  laugh  in  reply,  can  be 
construed  into  a  declaration  by  the  decedent  that  the  pa- 
per was  his  last  will  and  testament,  there  is  no  possibility 
of  sustaining  the  execution.  But  that  circumstance  is  sus- 
ceptible of  more  than  one  interpretation,  and  neither  the 
witnesses  nor  the  Court  could  safely  and  surely  conclude 
from  it  the  intention  of  the  party  to  publish  it  as  his  will. 
So  material  a  part  of  an  important  affair  cannot  be  left  to 
the  interpretation  of  a  laugh,  to  mere  guess,  surmise  or  con- 
jecture. A  declaration  is  an  open  act,  a  manifest  significa- 
tion or  assertion,  or  assent  by  words  or  signs ;  and  it  must  be 
made  to  appear  by  unequivocal  circimistances,  so  that  the 
testamentary  character  of  the  instrument  is  shown  to  have 
been  communicated  by  the  testator  to  the  witnesses.  There 
must  be  some  clear  indication  of  the  animics  iestandi, — ^what 
the  Touchstone  terms  a  "  firm  resolution,  and  advised  de- 
termination to  make  a  testament."  Casting  from  our 
minds  all  that  we  now  know  of  the  character  of  this  paper, 
by  inspection,  and  regarding  only  the  depositions  of  the 
witnesses,  can  we,  from  what  transpired,  at  the  time,  dis- 
cover a  declaration  by  the  decedent  to  the  witnesses  that  it 
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was  a  will?  That  he  knew  it  was  a  will  is  reasonable  to 
suppose,  that  they  guessed  it  was  a  will  appears;  but  their 
minds  did  not  meet  on  that  as  a  common  ground ;  and 
though  the  conjecture  was  clothed  in  the  form  of  words  by 
one,  it  was  neither  denied  nor  admitted  by  the  chief  actor* 
A  wiU  cannot  be  made  by  silence ;  there  must  be  a  dis- 
tinct, afSrmatiye  performance  of  all  the  statutory  requi- 
sites. When  the  witnesses  positively  swear  that  no  part  of 
the  paper  indicating  that  it  was  a  will,  was  read  by  them, 
that  the  decedent  carefully  concealed  from  them  the  body 
of  the  instrument,  that  he  did  not  ask  them  to  read  the  at- 
testation, and  did  not  intimate  that  it  was  his  will ;  it  must 
require  something  more  than  a  laugh  responsive  to  a  sug^ 
gestion  showing  one  of  the  witnesses  supposed  it  to  be  a 
will,  in  order  to  establish  the  declaration  essential  to  due 
execution.  Such  a  requisite  may  be  inferred,  but  the  infe- 
rence must  be  reasonable,  and  the  fact  from  which  it  is 
drawn  unequivocal,  and  certain  of  interpretation.  I  am 
constrained  for  these  reasons  to  pronounce  against  the 
probate. 


Mabss  vs,  Gmoomo. 
In  the  matter  of  the  Estate  of  Paul  LoKoiNorro,  deceased. 

Upoh  ftn  Moountiii^  tlie  affinnatiye  of  etUblisliing  more  aasets  than  are  ac- 
knowledged by  the  inTentory  and  account,  ie  with  the  party  objecting ; 
and  it  most  be  established  with  reasonable  certainty,  and  not  left  to 
mere  conjectare  or  suspicion. 

A  creditor  of  the  estate  is  not  a  competent  witness  to  swell  the  fond  out  of 
which  he  is  to  be  paid,  when  the  estate  is  insufficient  to  pay  the  debts. 

The  husband  of  a /me  covert  ezecatriz  is  jointly  liable  with  his  wife  in  the 

Surrogate's  Court;  and  where  the  husband  was  thesurriTing  partner  of 

the  testator,  it  was  KM  that  a  statement  of  the  partnership  affairs  was 

incidentally  necessory  to  the  settlement  of  the  accounU  of  the  estate* 
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and  that  the  husband  of  the  exeeatriz  muist  render  mch  copartnership 
OMOonnt 

Gerardcb  Claak  anJ  John  Newhousi^ /or  Oreditort. 
G.  A.  Rapallo  and  Horaob  F.  CLAftK,/or  Executrix, 


The  Subbogate.  Letters  testamentary  were  issued  to 
Mary  K.  Ginocliio,  a  married  woman,  ontiie  18th  of  March, 
1850.  On  the  1st  of  December,  1851,  she  presented  an 
application  for  a  final  settlement  of  her  accounts,  and  on 
the  return  of  the  citation  a  number  of  creditors  appeared, 
objections  were  made  to  the  account,  and  a  large  amount 
of  testimony  was  taken. 

The  testator  and  Lewis  Ginochio  were  partners  in  busL 
ness  in  this  city.  They  kept  an  Italian  boarding  house,  to 
which  a  store  was  attached.  The  store  seems  to  have  been 
managed  by  Ginochio,  and  since  the  testator's  death  he  has 
wound  up  the  business  as  surviving  partner. 

The  testator  was  in  the  habit  from  time  to  time  of  re- 
ceiving deposits  of  money  from  Italians,  and  at  his  decease 
had  considerable  sums  on  deposit  in  the  savings  bank  and 
the  Life  and  Trust  Company.  These  sums,  however,  fall 
much  short  of  what  had  been  placed  in  his  hands  by  depo- 
sitors ;  and  it  is  urged  that  the  most  reasonable  manner  of 
accounting  for  the  deficiency,  is  on  the  supposition  that 
these  funds  were  contained  in  a  trunk  kept  by  the  deceased 
in  his  room,  which  immediately  after  his  death  was  taken 
in  possession  by  Lewis  Ginochio,  the  husband  of  the  execu- 
trix. There  is  evidence  to  show  that  at  different  times 
money  was  seen  in  this  trunk,  but  there  is  nothing  to  indi- 
cate tlie  amount,  or  to  prove  that  there  was  in  fact  any- 
thing there  at  the  testator's  decease.  Longinotto  died 
March  2, 1850 ;  and  he  made  a  deposit  in  the  Trust  Company 
of  one  hundred  and  twenty-five  dollars,  so  late  as  February 
1, 1850.  So  far  as  I  have  been  able  to  discover,  he  does 
not  appear  to  have  received  anything  on  deposit  after  that 
period  except  thirty-nine  dollars;  and  the  executrix  returns, 
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as  cash  on  hand,  at  the  time  of  his  death,  forty  dollars.  The 
act  of  Ginochio,  in  removing  the  trunk  from  the  testator's 
room,  on  his  decease,  was  proper  enough ;  but,  for  the  satis- 
faction of  parties  interested,  and  for  his  own  protection 
from  suspicion,  he  should  have  taken  the  precaution  to 
have  ascertained  its  contents  before  witnesses.  I  would 
not,  neyertheless,  be  justified  in  charging  him  upon  mere 
suspicion,  or  evidence  of  so  vague  a  character  as  to  put 
the  Court  to  a  mere  guess.  The  affirmative  of  establishing 
more  assets  than  are  acknowledged  bj  the  inventory  and 
account,  is  on  the  party  objecting,  and  must  be  proved 
with  reasonable  certainty  and  definiteness.  I  am  not  sa- 
tisfied from  the  evidence,  that  the  trunk  contained  any 
more  than  is  acknowledged  by  the  executrix. 

It  was  sought  also,  on  the  testimony  of  Antonio  Boggi- 
ano  to  charge  Lewis  Ginochio  with  the  sum  of  $600,  or 
$700,  alleged  to  have  been  loaned  by  the  testator  to  Gino- 
chio. Boggiano's  statement  is,  that  two  or  three  months 
before  the  death  of  Longinotto,  he  applied  to  him  at  the 
instance  of  Ginochio,  for  a  loan  on  account  of  a  candle 
manufactory  in  which  the  latter  was  engaged ;  that  Lon- 
ginotto answered  that  he  had  already  advanced  orient  Gi- 
nochio six  or  seven  hundred  dollars,  which  reply  the  wit- 
ness commxmicated  to  Ginochio,  who  admitted  he  had  had 
that  amount  from  Longinotto.  No  one  was  present  at 
these  conversations,  and  no  corroborative  evidence  has 
been  adduced,  so  that  the  proof  on  this  point  depends  en- 
tirely upon  the  statement  of  Boggiano.  A  large  number 
of  witnesses  were  brought  to  impeach  Boggiano,  and  an 
equal  number  to  sustain  him ;  without  going  into  details,  I 
must  say  that  the  evidence  on  this  subject  has,  in  my 
judgment,  so  far  affected  the  reliance  to  be  placed  on  his 
testimony,  that  it  would  not  be  proper  to  hold  the  execu- 
trix liable  upon  his  statement  alone,  uncorroborated  by 
any  other  proof.  Evidence  of  conversations  and  admissions 
should  at  all  times  be  received  with  great  caution  if  not 
suspicion,  and  this  consideration  comes  in  with  much  force 
when  any  doubt  exists  as  to  the  credibility  of  the  witness 
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upon  whom  the  entire  burden  of  proving  the  alleged  ad- 
mission, depends.  Besides,  Boggiano  is  a  creditor  of  the 
estate  for  a  small  amount ;  and  he  is  not  competent  as  a 
witness  in  any  matter  which  goes  to  swell  the  ftmd  out  of 
which  he  is  to  be  paid,  which  is  otherwise  insuflScient 

The  only  remaining  question  relates  to  the  copartner- 
ship account  of  the  firm  of  Longinotto  and  Ginochio,  of 
wliich  the  husband  of  the  executrix  i^  the  surviving  part- 
ner. On  his  wife  becoming  ex^ecutrix  and  taking  out  let- 
ters, Mr.  Ginochio  filed  the  consent  required  by  law,  and 
thereupon  became  jointly  liable  with  his  wife.  I  have  re- 
cently had  occasion  to  consider  the  nature  and  extent  of 
this  liability,  in  the  matter  of  the  estate  of  Abraham  H. 
Van  Wyck,  deceased,  and  came  to  the  conclusion  that  the- 
husband  of  a  married  woman,  executrix,  is  jointly  liable 
with  her  in  the  Surrogate's  Court.  The  salutary  eflFect  of 
such  a  rule  is  abundantly  illustrated  by  the  present  case. 
The  executrix  has  no  means  of  enforcing  a  settlement  of 
the  partnership  accounts.  Her  husband  is  the  surviving 
partner ;  she  cannot  sustain  an  action  against  him,  as  at 
law  the  execution  has  devolved  on  him.  There  is  no  mode 
of  investigating  these  accounts  unless  at  the  instance  of  a 
creditor  or  other  party  in  interest,  or  on  an  application  for 
a  final  accounting.  In  determining  how  far  the  executrix 
is  liable  for  the  interest  of  the  deceased  in  the  partnership  as- 
sets, it  becomes  incidentally  necessary  to  examine  the  part- 
nership accounts,  in  order  to  ascertain  what  the  interest  of 
the  deceased  was.  As  where  the  surviving  partner  is  also  the 
executor  of  the  deceased  partner, — so  where  the  surviving 
partner  is  husband  of  the  executrix  of  the  deceased  partner, 
a  statement  of  the  partnership  afiairs  is  incident  to  the  settle- 
ment of  the  accounts  of  the  executor  or  executrix ;  and  in  a 
case  oijmoU  accounting  is  absolutely  necessary  to  9k  final  ad- 
justment of  the  estate.  A  final  accounting  is  a  voluntary 
proceeding,  a  submission  on  the  part  of  the  executor,  or 
administrator,  of  "  all  questions ''  connected  with  the  distri- 
bution of  the  estate  (2  R.  /R,  ^  ed.,p.  159,  §  T5) ;  and  of 


Digitized  by 


Goo^q: 


NSW-YORB;  JUNB,  I862.   *  169 

EX  PABTEy    M*CORM!CK. 

comse,  when  the  settlement  of  the  acconnts  necessarilj  in- 
Yolves  the  investigation  of  the  partnerehip  affairs,  that  ques- 
tion is  submitted  with  others. 

As  it  was  understood  on  the  hearing  that,  if  I  should 
come  to  this  conclusion,  an  opportunity  would  be  afforded 
for  further  examination  of  the  partnership  affairs,  a  day 
must  be  appointed  for  that  purpose. 


In  the  same  matter,  the  partnership  accounts  having 
been  rendered  by  the  husband  of  the  executrix,  and  proo& 
taken,  it  was  found  that  the  estate  was  sufficient  for  the 
payment  of  all  the  debts,  and  a  decree  was  made  accord- 
ingly. 


Ex  PABTE,  McCoBHICK. 


In  the  matter  of  proving  the  last  wUl  cmd  testament  of 
JoHK  McCoEMicK,  deceased. 


A  XUTDAL  or  conjoint  will,  ozecuted  according  to  the  Danish  law,  by  hus- 
band and  wife,  then  resident  in  a  Banish  colony,  is  yalid,  though  not 
attested  according  to  the  laws  of  New  York. 

Such  an  instnunent  may  be  admitted  to  probate  here,  on  original  proof  of 
the  handwriting  of  the  parties,  notwithstanding  there  are  no  subscrib- 
ing witnesses. 

The  law  of  the  testator's  domicil  at  the  time  of  his  decease,  governs  in  re. 
spect  to  his  testamentary  M/Mie£fy— so  far  as  relates  to  moTcables.  But 
in  regard  to  the  toUmnUie$  and/ortM  requisite  to  the  due  execution  of 
a  will  of  personalty,  if  the  method  of  execution  conform  both  to  the 
law  of  the  domicil  at  the  time  of  execution,  and  to  the  law  of  the 
the  place  where  the  act  is  performed,  the  will  eontinues  valid,  though 
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there  be  a  subsequent  change  of  domicil,  and  by  the  laws  of  the  new 
domicil  different  forms  are  required. 
A  proTision  in  a  mutual  will,  that  the  suryiror  shall  remain  in  full  posses- 
sion of  all  the  estate,  without  the  interference  of  any  courts  has  the 
effect  of  devolTing  upon  the  surriTor  the  whole  administration  of  the 
estate.  It  is  a  constructiye  executory  appointment  according  to  the 
the  tenor. 


The  SuBBoaATE.  This  is  a  conjoint  or  mntual  will,  ex- 
ecuted by  the  decedent  and  his  wife,  at  the  island  of  St. 
Oroix,  a  Danish  colony,  where  the  parties  were  then  resi- 
dent. The  instrument  received  the  usual  official  confirma- 
tion, at  the  time  of  its  execution,  and  since  the  death  of 
the  testator,  his  widow  has  been  admitted  to  the  succession 
of  his  property  under  the  will,  by  the  decree  of  the  Royal 
Dealing  Court  at  Christianstadt.  The  testator  died  at 
!New  York,  and  the  will  not  having  been  subscribed  or 
acknowledged  in  the  presence  of  subdcribing  witnesses,  ac- 
cording to  the  requisitions  of  our  law,  cannot  be  sustained 
unless  on  the  ground  of  its  validity  according  to  the  foreign 
law.  This  instrument  was  executed  in  conformity  to  the 
Danish  law,  and  though  the  decree  of  the  Dealing  Court, 
being^made  on  the  production  of  a  copy  of  the  testament, 
and  being  a  mere  admission  of  the  widow  to  the  right  of 
succession,  is  not  such  a  probate  of  the  will  as  would  justify 
its  proof  here  on  the  certificate  of  those  proceedings,  yet 
there  is  no  reason  why  original  proof  should  not  be  taken 
before  me.  The  effect  of  a  change  of  domicil,  after  a  will 
of  moveables  has  been  made  in  pursuance  of  the  forms  re- 
quired by  the  laws  of  the  first  domicil,  but  not  in  conform- 
ity to  the  law  of  the  last  domicil,  has  been  the  subject  of 
some  difference  of  opinion  among  the  civilians.  The  rale 
appears  now  to  be  well  established,  that  the  law  of  the 
testator's  domicil  at  the  time  of  his  decease,  governs  as  re- 
spects his  testamentary  capacity.  {Story ^  ConjUct  of  Loms^ 
%  478.)  But  in  regard  to  the  solemnities  and  forms  pursued, 
if  they  agree  both  with  the  law  of  the  domicil  at  the  time 
of  execution,  and  the  law  of  the  place  where  the  act  is  per- 
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formed,  the  continental  jnriBts  are  agreed  that  the  act  is 
valid,  though  there  be  a  subsequent  change  of  domicil, 
and  by  the  law  of  the  new  domicil,  different  forms  are  re- 
quired. {Burgas  Com.  For.  dk  Col.  Lom^  4jp.  681,  et^^ 
Some  provisions  of  our  statute  recognise  the  leoi  loci  ac^, 
in  regard  to  wills  of  personal  estate,  '^  duly  executed  by 
persons  residing  out  of  this  state,  according  to  the  laws  of 
the  state  or  country  in  which  the  same  were  made  "  (2 
JS.  S.J  Zd  edition^  p.  182,  §  83,  84) ;  and  in  respect  to  such 
instruments,  authority  is  given  to  the  Surrogate  on  the  pro- 
duction of  the  foreign  probate,  to  issue  letters  testament- 
ary thereon.  These  sections  admit  the  validity  of  certain 
instruments  executed  according  to  the  lexlooi  dctiiSy  though 
they  do  not  justify  the  idea  that  the  law  of  the  place  where 
a  will  happens  to  be  made,  exclusively  prevails  so  as  to 
render  a  will  invalid  that  was  executed  in  conformity  to 
the  law  of  the  testator's  domicil.  They  were  probably  de- 
signed merely  to  recognise  the  validity  of  wills  of  persons 
residing  abroad,  executed  according  to  the  law  of  the  place 
of  execution,  and  not  to  be  a  general  adoption  of  the  lea^ 
lad  acUi8  where  the  will  has  been  executed  according  to 
the  lex  domicilii.  However  this  may  be,  it  is  very  clear 
that  they  are  not  inconsistent  with  the  rule  of  the  civilians, 
that  the  foreign  testament  made  according  to  both  the  Ux 
loci  actiis  and  the  lex  domicilii^  is  valid. 

In  the  present  case,  therefore,  it  is  immaterial  whether 
the  decedent,  at  the  time  of  his  death,  had  become  a  resi- 
dent of  New  York  or  not  When  he  was  domiciled  at  St. 
Croix,  he  made  his  will  there,  conformably  to  the  Danish 
law,  and  it  was  a  valid  act,  unaffected  even  by  a  subse- 
quent change  of  domicil,  if  one  occurred.  Though  there 
were  no  subscribing  witnesses  to  the  will,  therefore,  as  re- 
quired by  our  statute,  the  will  was  made  in  due  form,  and 
the  subscription  of  the  testator  having  been  satisfactorily 
proved,  it  must  be  admitted  to  probate. 

The  will  declares,  that  the  survivor,  during  his  or  her 
natural  life,  ^^  shall  remain  in  full  and  undivided  possession" 
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of  all  the  estate,  "  real  or  personal,  landed  property  or 
moveable,  nothing  whatsoever  excepted,  without  any  inter- 
ference of  the  Dealing  Court  or  any  other  authority.*'  Hiis 
is  a  common,  if  not  usual  provision,  in  the  mutual  wills 
made  according  to  the  course  of  the  civil  law,  and  its  effect 
is  to  devolve  upon  the  survivor  the  whole  administration 
of  the  estate.  It  is  a  constructive  appointment  of  the  sur- 
vivor, to  be  executor — an  authority  implied  from  the  gen- 
eral bequest  of  the  entire  estate,  "  in  full  and  undivided 
possession."  The  widow  may,  therefore,  qualify  as  ex- 
ecutrix according  to  the  tenor. 


SiTBES  V8.  Van  Rensselaeb. 
In  the  matter  of  the  estate  qfFnANci&  CooPKEt,  deceased. 

The  teBtator  gave  a  moiety  of  the  residue  of  his  estate  to  his  wife,  "  her  heirs 
and  assigns/'  and  the  other  moiety  to  the  "  children  "  of  his  late  brother 
and  sister,  "  their  heirs  and  assigns ;  "  and  he  authorised  his  ezecotors  to 
sell  hit  estate,  and  allow  his  **  wife  to  take  the  moiety  thereof  and  pay 
the  other  moiety  thereof  to  the  children  of  his  said  late  brother  and 
sister."  At  the  death  of  the  testator  as  well  as  at  the  date  of  the  will, 
several  of  the  children  of  his  brother  and  sister  were  dead, — Held  that 
the  term  hein  was  a  word  of  limitation  and  not  of  purchase,  and  issue  of 
the  testator's  nephews  and  neices  could  not  take. 

In  case  of  a  bequest  to  children,  as  a  dass,  it  is  a  general  rule  that  only 
those  Uyingat  the  date  of  the  will  can  take,  unless  an  intent  to  the  con- 
trary those  can  be  deduced  from  other  portions  of  the  will 

When  a  bequest  is  made  to  a  class,  the  death  of  one  before  the  testator  does 
not  cause  a  lapse,  but  aU  those  answering  the  description  of  the  elassat 
the  testator's  death  take  the  whole. 

G.  L.  AanxxAD  and  H.  L.  Cukton  ,/or  Clotmimte. 
J.  Blukt,  for  Extattor, 

The  Subbooate.    The  testator  by  his  will  made  the 
following  disposition  of  his  residuary  estate :  ^^  I  do  give 
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and  devke  the  one  moiety  of  the  residue  and  remainder  of 
my  estate  to  mj  said  wife,  Maria  B.,  her  heira  and  amgns  ; 
and  I  do  give  and  devise  the  other  moiety  of  the  residue 
and  remainder  of  my  estate  to  the  children  of  my  late  bro- 
ther and  eieteTj  deceaeed^  their  heirs  and  aesigns.  I  do  an* 
thcmse  and  empower  my  executrix  and  executor  hereinaf- 
ter mentioned,  to  sell  and  dispose  of  all  my  estate  (except, 
&c.)  and  after  paying  the  incumbrances  thereon,  to  allow 
my  said  wife  to  take  the  moiety  thereof,  and  to  pay  the 
other  moiety  thereof  to  the  children  of  my  said  late  htoth&r 
and  eieter.^^ 

The  will  was  executed  March  25, 1850,  and  at  the  death 
of  the  testator,  as  well  as  at  the  date  of  the  will,  several  of 
the  children  of  his  brother  and  sister  were  deceased,  and 
their  children  now  claim  as  legatees.  Courts  always 
struggle  to  prevent  a  lapse  where  it  can  be  done  without 
violence  to  well-settled  principles  of  law ;  and  much  astute- 
ness and  nicety  have  been  exhibited  in  spelling  out  from 
the  provisions  of  the  will,  such  indications  of  the  testator's 
intention,  as  may  aid  in  saving  the  legacy  from  the  opera- 
tion of  technical  rules.  Thus,  the  use  of  the  word  "  or  "  in 
a  bequest  to  ^^  A  or  his  heirs,"  has  been  held  to  work  a 
substitution  of  the  '^  heirs  "  in  place  of  A,  where  the  latter 
was  not  alive  at  the  testator's  decease.  But  there  is  no 
room  for  such  construction  in  the  present  case.  The  devise 
of  the  residue  here  is  to  the  testator's  brother's  and  sister's 
^  "  children^  their  heirs  and  assigns.^^  "  Heirs,"  is  a  word  of 
limitation,  and  there  is  nothing  in  the  will  to  shew  the 
testator  designed  to  use  it  in  other  than  its  proper  sense. 
{Armstrongs.  Moran^  1  Bradford^  S.  JS.^  314.)  Ashe  gives 
to  his  wife  "  her  heirs  and  assigns^^  so  he  gives  to  his  ne- 
phews and  nieces  ^^  their  heirs  andassigns;^^  and  in  the  sub- 
sequent clause  respecting  payment,  he  omits  those  words 
entirely,  directing  a  moiety  to  be  paid  to  his  "wife," 
and  the  other  half  to  "the  children"  of  his  brother 
and  sister,  there  stopping  and  not  saying  a  word  more. 
There  is  no  room  for  substituting  the  issue  of  a  deceased 
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cliild  in  the  place  of  its  parent,  unless  that  can  be  done 
tinder  the  word  "heirs"  in  the  terms  of  the  original 
gift,  and  that  is  simply  impossible,  without  overturning 
a  well-settled  canon  of  interpretation.  {Oramfcrd  vs.  Troi- 
ter^  4  Mad.  861.  Thon^on  vs.  Thompaan^  1  Coll.  388.) 
Nor  can  the  term  "  children  "  be  stretched  beyond  its  usual 
signification,  so  as  to  include  grandchildren,  without  aid 
from  some  other  part  of  the  will.  {EUiot  vs.  Dwoervpcrt^ 
1  P.  Wms.^  83 ;  Corbyn  vs.  French^  4  Vea.  436.)  Indepen- 
dently of  these  difficulties,  which  I  deem  insuperable,  the 
authorities  favor  the  doctrine  that  generally  in  case  of  a 
bequest  to  children  as  a  class,  only  those  limmg  at  the  date 
of  the  will  are  entitled,  notwithstanding  a  provision  in  fk- 
vor  of  issue  in  case  of  death,  unless  an  intention  to  the 
contrary  can  be  deduced  from  other  clauses  or  phrases. 
{Za/iorence  vs.  ffebbard^  1  Bradford^  S.  B.^p.  252.)  , 

I  must  hold,  therefore,  that  the  issue  of  the  testator's 
nephews  and  nieces,  not  living  at  the  time  of  his  decease, 
take  nothing  under  the  will.  If  there  were  an  intestacy 
as  to  the  shares  their  parents  would  have  taken  if  living ; 
they,  as  collaterals,  are  too  remote  to  take  under  the 
statute  of  distributions.  But  there  is  no  intestacy,  for 
when  a  bequest  is  made  to  a  class,  the  death  of  one  before 
the  testator,  does  not  effect  a  lapse  of  any  part  of  the  fund ; 
but  all  those  of  the  described  class,  then  answering  the 
description  at  the  testator's  demise,  take  the  whole.  (  Vmer 
vs.  Frauds,  20ox  190 ;  S.  G.2  Bro.,  C.  C,  668.  Shuttle^ 
worth  vs.  Oreams,  i  M.  <&  Cr.  88.  Oort  vs.  Winder,  1 
CoUj  320.  Lee  vs.  Pain,  4  Ra/re,  250.  Shaw  vs.  McMor 
hon,  4  Dr.  <b  W.,  431,  438.)  The  decree  must,  consequent- 
ly, provide  for  the  payment  of  tlie  entire  moieiy  to  the  chil- 
dren of  tlie  deceased  brother  and  sister,  who  survived  the 
testator. 
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Eedhond  v8.  Ely. 


In  the  matter  of  the  estate  of  Samuel  Redhokd,  deceased. 

If  executors  diBtribate  aesets,  in  kind,  among  the  legatees,  guaranteeing  their 
collection,  and  eubeequentl^  proceed  to  a  final  settlement  of  their  ac- 
counts and  a  distribution  of  the  remainder  of  the  estate,  resort  must  be 
had,  iu  case  of  lose,  to  their  individual  guaranty,  after  a  decree  has  been 
entered  on  the  final  accountbg. 

Serrice  of  citation  viit  et  modU,  I  e.,  by  publication  in  the  case  of  a  non- 
resident,  is  a  constructire  service  that  condndes  the  party  but  not 
the  eourt,  and  on  sufficient  grounds  the  decree  may  be  opened,  to  ob* 
tain  substantial  justice. 

A  decree  on  final  accounting  will  not  be  opened,  unless  upon  proof  that  no 
laches  was  committed,  and  on  such  a  statement  of  the  alleged  error  as 
shaU  indicate  the  nature  and  sufficiency  of  the  grounds  for  appealing  to 
the  equity  of  the  court 

P.  T.  WooDBURT,  f<nr  Petitioner, 
D.  D.  LoBB,  for  Executor B, 


The  Subbogate.  This  is  an  application  by  Alexander 
Eedmond,  a  legatee,  to  open  the  decree  on  the  final  ac- 
connting  of  the  executors,  entered  Jnlj  25, 1848. 

In  If oyember,  1846,  the  petitioner  received,  on  account 
of  his  share  of  the  estate,  four  notes  of  Herman  Morris  for 
$1,200  each,  at  6,  9, 12,  and  15  months  from  November  1, 
1846.  Morris  had  purchased-  part  of  the  assets,  and  was 
indebted  to  the  estate  upwards  of  seven  thousand  dollars. 
The  allegation  is,  that  the  notes  were  taken  on  the  assu-* 
ranee  of  Mr.  Selden,  one  of  the  executors,  that  Morris  was 
perfectly  responsible,  and  if  the  notes  were  not  paid  ^^  when 
they  feu  due,  the  executors  would  take  them  back."  Sa- 
muel R  Forman  states  that  in  the  sximmer  of  1846,  at  an 
interview  between  Selden,  Bedmond  and  himself,  Mr.  Sel- 
den told  him  privately  and  apart  from  Redmond,  that  if 
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the  latter  would  take  certain  notes  made  by  Morris,  the 
executors  would  receive  them  back  if  they  were  not  met  at 
maturity.  He  says  that  no  agreement  was  made  while  he 
was  present,  but  he  communicated  Mr.  Selden's  offer  to 
Bedmondy  after  leaving  the  office.  Among  the  vouchers  is 
Bedmond's  receipt  dated  July  6, 1846,  for  Morris's  note  at 
90  days  for  $450;  and  Mr.  Ely  one  of  the  executors,  states 
that  notes  of  Morris  to  the  amount  of  $900  were  taken  by 
Bedmond  in  the  summer  of  1846.  Mr.  Forman's  state- 
ment may  relate  to  this  transaction,  and  not  to  the  arrange- 
ment in  November  following.  Mr.  Selden  being  in  Eu- 
rope, his  explanation  has  not  been  laid  before  me.  In  any 
event,  Forman  expressly  says  that  no  agreement  was  made 
at  the  time  of  which  he  speaks,  and  there  is  no  other  evi- 
dence in  the  case  except  the  affidavits  of  Mr.  Bedmond, 
the  applicant,  and  of  Mr.  Ely,  the  executor. 

Mr.  Bedmond  states  that  soon  after  the  interview  be- 
tween himself,  Forman  and  Selden,  at  the  office  of  the  lat- 
ter in  the  svmTner  of  1846,  he  called  on  Mr.  Selden,  stated 
what  had  been  communicated  by  Forman,  and  Mr.  Selden 
confirming  Forman's  statement,  he  consented  on  these 
terms  to  take  Morris's  notes  for  $5,000 ;  that  the  first  two 
of  the  notes  were  paid,  and  the  last  two  were  not,  where- 
upon he  forthwith  called  upon  Mr.  Selden  and  requested 
him  to  take  the  notes  back,  which  Mr.  Selden  refiised,  and 
directed  him  to  do  what  he  thought  best  with  them.  He 
afterwards  received  partial  payments  from  Morris,  and, 
March  1,  1849,  renewed  the  notes.  Morris  died  in  the 
summer  of  1849,  insolvent,  and  his  executors  paid  a  divi- 
dend on  the  claim,  leaving  $1,430.18  still  due,  exclusive  of 
some  arrears  of  interest.  Bedmond  alleges  also  that  he  had 
no  notice  in  fact  of  the  final  accounting  and  was  not  aware 
a  decree  had  been  entered  until  January  last 

Mr.  Ely  on  the  other  hand  states,  that  in  1846  he  was 
residing  in  Ohio,  and  Alexander  Bedmond  and  Mrs.  Lu- 
cretia  Bedmond,  the  principal  legatees,  being  anxious  to 
have  a  final  settlement  of  the  estate,  he  came  on  to  New 
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York  for  that  purpose,  and  an  agreement  was  effected 
principally  through  his  negotiation,  by  which  Mrs.  Bed- 
mond  was  to  take  property  of  the  estate  at  a  certain  isum, 
and  Mr.  Bedmond  to  accept  notes  of  Morris  for  $5,000 ; 
that  the  time  the  notes  were  to  ran  was  entirely  arranged 
between  Bedmond  and  Morris,  and  they  were  drawn  and 
delivered  by  Morris  directly  to  Bedmond,  without  the  in- 
tervention of  the  executors ;  that  when  the  last  two  notes 
fell  due  he  accompanied  Bedmond  to  Mr.  Selden's  office, 
where  Bedmond  asked  Mr.  Selden  to  take  back  the  notes ; 
that  he  did  not  pretend  an  agreement  to  that  effect ;  and 
that  Mr.  Selden  ^^  expressly  refused  to  take  said  notes, 
stating  that  the  sole  object  of  having  him  take  them  was 
to  carry  out  an  arrangement  to  wind  up  the  estate." 
That  the  notes  were  received  in  accordance  with  a  plan  to 
settle  the  estate,  is  apparent  from  the  whole  transaction ; 
and,  indeed,  Mr.  Bedmond  himself  says  the  executors  urged 
him  to  take  the  notes,  as  ^^  that  by  so  doing  the  estate 
would  be  readily  and  more  easily  closed."  There  was 
nothing  singular  in  such  an  arrangement,  for  I  find  on  ex- 
amining the  vouchers,  that  Bedmond  had  been  in  the  habit, 
as  IsLT  back  as  March,  1841,  of  receiving  various  sums  on 
account  of  his  share,  by  the  hands  of  Morris.  In  August 
and  December,  1845,  he  took  the  executors'  drafts  on  Mor- 
ris for  $1,500,  and  in  July,  1846,  he  received  the  note  of 
Morris  for  $450  at  three  months. 

Mr.  Ely  expressly  denies  any  knowledge  of  the  allege 
ed  agreement  to  take  the  notes  back  if  they  were  not  paid ; 
and,  as  the  object  was  to  wind  up  the  estate,  and  have  a 
final  distribution,  such  an  understanding  would  have  been 
inconsistent  with  that  design.  In  this  view  of  the  case,  I 
do  not  regard  such  a  transaction  so  much  in  the  nature  of 
a  payment,  as  a  distribution  of  assets  in  kind ;  and  if  on 
such  a  distribution  the  executors  have  made  themselves 
personally  liable  by  an  individual  guaranty,  resort  should 
be  had  to  that  guaranty,  when  the  accounts  have  been 
finally  closed,  and  when  the  legatee  has  been  dealing  with 
12 
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the  property  so  taken  by  him,  for  seyeral  jearSp  as  if  it 
were  hie  own,  without  attemptiBg  to  stop  the  distribntiozi 
of  the  remaimng  assets  to  the  other  party  in  interest.  The 
notes  fell  due  four  years  ago,  andso  far  is  the  estate  or  the 
executors  are  concerned,  this  is  the  first  step  taken  by  Mr. 
Bedmond  for  the  enforcement  of  his  supposed  rights.  So* 
sides,  Mr.  Ely  testifies  that  Bedmond  ^^  was  fully  informed '' 
by  him,  ^'  of  the  proceedings  of  the  executors  to  render 
their  accounting  in  July,  1848 ; "  that  he  came  to  New 
York  "with  counsel,  and  examined  the  account  proposed 
to  be  rendered  and  made  inquiries  of  the  deponent  as  to 
items  thereof,  and  never  stated,  or  expressed  or  signified  to 
the  deponent  any  objection  to  the  same."  Bedm(md  resi- 
ded in  Kew  Jersey,  and  the  citation  for  final  accounting 
was  published  in  the  state  paper  once  a  week  for  three 
months;  and  the  allegation  of  Bedmond  diat  he  had  no  no- 
tice in  fact  of  the  proceedings,  is  contradicted  by  one  of  the 
executors.  The  service  of  a  citation  vm  ei  modis^  as  it  is 
termed,  is  a  constructive  service  that  concludes  the  party, 
but  not  the  court,  and  on  good  and  sufficient  grounds  the 
proceedings  may  be  opened  to  get  at  the  substantial  justice 
of  the  case  (3  PhiU.,  612).  To  rescind  the  conclusion  of  a 
cause  before  or  after  sentence  in  order  to  firesh  matter  be* 
ing  pleaded,  requires  proof  that  no  laches  was  committed^ 
and  that  the  measure  prayed  is  oae  essential  to  the  ends  of 
justice.  The  application  is  one  addressed  to  the  equity  of 
the  Court,  and  will  not  be  granted  without  veiy  special 
reaeras,  and  such  a  statement  of  the  alleged  error  aa  shall 
indicate  the  nature  and  sufficiency  of  the  grounds.  (3 
AM,  367.  1  Sdffff.,  88.  3  (3brt.,  630.  3  Ibid.,  119.)  The 
decree  in  the  present  inetanee  was  pronounced  in  July, 
1848:  it  was  a  final  decree  settling  the  rights  of  otber  par- 
ties interested  in  the  estate,  and  after  such  a  lapse  of  time 
I  should  be  disinclined  to  distarb  it  unless  upon  a  Ywy 
strong  case.  I  am  not  satisfiied  that  injustice  has  beea 
done,  and  the  application  mutt  therefore  be  denied. 
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In  the  maUer  of  the  E$UcU  of  Gbobgb  Doiokick,  dedeoieA. 

Tte  will  ^are  Uie  te0tator^  dmgfater  K  tlio  om  of  ^erUin  prapertylbr  IiHb^ 
and  OB  ber  deoeaM,  directed  .a  eale  and  the  distribiition  of  ike  proeeedft 
Among  the  legacies  was  one  to  11,  to  be  paid  to  her  "in  Bmall  soma  from 
time  to  time,"  at  the  discretion  of  the  executors.  Hie  legatee  sor- 
Trred  13ie  testator,  but  died  before  the  life-tenant.  Hdd^  that  tibe  direc- 
tion to  conTeit  into  money  was  Absolute;  that  the  intercit  of  Hio 
legatee  in  the  reuaindei^  after  the  temination  of  the  life  ostab^  mm 
not  oontingent  on  her  sarviying  the  life-tenant^  but  she  took  a  vvtsd 
legacy  on  Che  testator^s  death,  which,  in  case  of  her  decease  before 
payment,  passed  to  her  legal  representatives.  HM,  also,  that  the  dis- 
cration of  the  exoooton^  in  veepect  to  the  legacy  to  M.,  related  to  the 
time  and  mode  of  pi^ment^  and  did  not  preyent  the  Testing  of  the 
legacy. 

BnsPAan  k  Vosb,  fwr  Petitioner. 
SL  C.  BBfXDicT,  /or  Exeeut9r9. 


The  Subsoo ate.  The  testator,  after  giving  his  daughter 
Elizabeth  the  use  of  certain  property,  real  and  personal,  for 
the  term  of  her  natural  life,  directed  that  ^^  upon  her  death," 
'^  or  as  soon  thereafter  as  may  be  with  convenience  and  ad- 
vantage to  the  persons  interested,"  the  estate  should  be  sold, 
and  ^^  out  of  the  proceeds  thereof  the  following  legacies  be 
paid,  to  wit,  To  Margaret,  daughter  of  my  son'^G^eorge,  &c., 
two  hundred  and  fifty  dollars,  to  be  paid  by  my  executors 
into  her  own  hand,  and  upon  her  own  personal  receipt,  and 
in  small  sums  from  time  to  time,  at  the  discretion  of  my 
executors." 

Margaret  Bedstone,  the  legatee,  survived  the  testator, 
but  died  before  the  decease  of  Elizabeth,  the  life-tenant 
Her  administrator  now  applies,  on  the  expiration  of  the  life- 
estate,  for  the  payment  of  the  legacy.    The  direction  to  sell 
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the  estate  and  convert  it  into  money  is  absolute ;  so  that  the 
property  is  to  be  considered  as  personalty,  out  of  which^ 
after  the  termination  of  a  previous  interest,  the  legatees  are 
to  be  paid.  It  is  substantially  a  gift  for  life  to  £.,  with  re- 
mainder in  certain  proportions  or  sums  to  other  persons. 
This  class  of  legacies  in  remainder  does  not  depend  on  the 
contingency  of  the  legatees  surviving  the  life-tenant  The 
rule  in  such  cases  is,  that  the  interests  of  the  first  and  sub- 
sequent takers  all  vest  together  on  the  death  of  the  test- 
ator. I  am,  therefore,  of  opinion  that  the  legacy  of  two 
hundred  and  fifty  dollars  to  Mrs.  Bedstone  was  vested.  The 
particular  directions  as  to  its  payment  into  her  own  hand, 
on  her  own  personal  receipt,  and  in  small  sums  from  time 
to  time  at  the  discretion  of  the  executors,  do  not  affect  the 
vesting  of  the  legacy.  The  legatee  being  a  married  wo- 
man, the  intention  was  to  provide  securely  for  her  enjoy- 
ment of  the  sum  bequeathed,  and  the  discretion  given  the 
executors  relates  only  to  the  time  and  mode  of  payment 
Her  administrator  is  now  entitled  to  an  order  for  the  pay- 
ment of  the  whole  sum,  with  interest  from  the  decease  of 
Elizabeth,  the  testator's  daughter. 
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Mason  w.  Jones. 


In  the  matter  of  the  estate  of  John  Mason,  deceased. 

Om  allegationfl  fil«d  within  a  year  after  probate,  the  Surrogate  eonfirmed 
the  probate.  An  appeal  was  taken  to  the  Cireiut  Judge,  and  he  aiBrmed 
the  Surrogate's  deeiuon,  and  an  appeal  wae  taken  to  the  Chanoellor, 
which,  under  the  new  constitutioD,  was  heard  and  determined  by  the 
Supreme  Court  The  decisions  of  the  Surrogate  and  the  Circuit  Judge 
were  reyersed  upon  questions  of  fac^  and  the  Supreme  Court  directed 
A  feigned  issue^  to  try  the  validity  of  the  will  MeH  that  until  a  final 
decision^  the  case  remains  with  the  appellate  court ;  and  that  the  decree 
reversing  the  orders  of  the  Surrogate  and  the  Circuit  Judge^  and  award- 
ing a  feigned  issue,  was  not  a  finid  decision. 

the  Supreme  Court  haying  authority  to  reyerse  or  affirm  the  Judgment, 
or  to  retain  the  ease  for  the  purpose  of  making  such  further  order  aa 
might  be  just^  or  remit  it  to  the  inferior  tribunal  for  that  purpose ;  and 
haying  in  the  present  instance,  after  reyersing  the  orders  appealed  from» 
directed  a  feigned  iasue,  no  order  can  be  made  by  the  Surrogate  untQ  a 
final  decision  of  the  case,  upon  the  merits^  by  the  appellate  tribunal. 

Gbobax  Wood  and  J.  J.  Rdtg^  for  Petitumer, 
D.  Loan  and  M.  J.  Bidwxli,  for  ExecuiorM, 


Junk,  1851. 

Ingbaham  (Firat  Judge  of  the  Common  Pleas^  acting 
€U  Surrogate.)  This  petition  is  presented  to  the  First  Judge 
of  the  Common  Pleas,  acting  as  Surrogate,  in  conse- 
quence of  the  relationship  of  the  Surrogate  to  one  of  the 
parties  in  interest,  and  asks  for  a  revocation  of  the  letters 
of  probate,  heretofore  granted  by  the  Surrogate  on  the  will 
of  John  Mason,  deceased.  On  the  20th  June,  1842,  the 
probate  of  the  will  before-granted  was  confirmed  by  the 
Surrogate.  An  appeal  was  taken  from  the  Surrogate  to  the 
Circuit  Judge,  by  whom  the  decision  was  also  afSrmed. 
The  parties  again  appealed  to  the  Chancellor,  which  appeal 
was  heard,  pursuant  to  law,  before  the  general  term  of  the 
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Supreme  Conrt,  and  on  that  appeal  the  order  of  the  Surro- 
gate, admitting  the  will  to  probate,  and  of  the  Circuit  Judge 
affirming  such  order,  were  each  of  them  reversed  upon 
questiohjs  of  &ct  Had  the  order  or  decision  of  the  Su- 
preme Court  ended  with  reversal,  there  would  be  no  doubt 
of  the  propriety  of  granting  this  application  to  revoke  the 
letters  of  probate,  and  to  appoint  an  administrator  of  the 
^statOb  But  the  Supreme  Court,  at  the  same  time,  further 
ordered,  that,  inasmuch  as  such  reversal  was  fimnded  upon 
a  question  of  fact,  a  feigned  issue  be  made  up  between 
the  parties,  to  try  the  question  arising  upon  the  application 
to  prove  said  will.  It  is  apparent  from  this  order,  that  the 
Supreme  Court  did  not  intend  to  dispose  finally  of  the  case, 
inasmuch  as  by  the  order  they  evidently  intended  to  exercise 
the  power  which,  by  statute,  is  conferred  upon  the  Circuit 
Judge^  for  the  purpose  of  tryiiig  before  a  jury  the  validity 
of  the  will,  and,  if  si»tained,  of  sending  it  back  to  the  Sur- 
rogate for  probate  again.  It  is  contended  on  the  part  of  the 
petitioner,  that  the  portion  of  the  order  made  by  the  Su- 
preme Court,  directing  a  feigned  issue,  is  erroneous  and 
void,  and,  therefore,  that  the  whole  decision  of  the  Court  is 
a  mere  reversal  of  the  judgment  appealed  from.  The  pro- 
priety of  asking  an  inferior  tribunal  to  decide  upon  the 
validity  or  regularity  of  proceedings  in  tl^  appellate  court, 
to  whose  decisions  obedience  is  to  be  yielded,  may  well  be 
doubted.  My  acts  in  this  matter  are  now  subject  to  review 
by  the  Supreme  Court ;  and  I  should  hesitate  very  much 
before  I  would  undertake  to  decide  that  the  decision  of  that 
Court  in  this  matter  is  erroneous.  Kor  is  it  clear  that  tlie 
view  taken  by  the  petitioner's  counsel,  of  this  order,  is  cor- 
rect Although  the  Chancellor  may  not  have  had  ihe 
power  to  order  a  feigned  issue  to  be  made,  still  it  is  to  be 
remembered  that  the  Supreme  Court  is  now  vested  with 
all  the  powers  of  Circuit  Judges,  as  well  as  of  the  Court 
of  Chancery;  andwhenthedecisionof  reversal,  if  enforced 
without  the  accompanying  ord^  for  a  feigned  issue,  would 
be  conclusive  as  to  the  validity  of  the  will  so  far  as  relates 
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to  the  personal  property,  the  power,  if  it  does  exist,  of 
making  snch  an  order,  shonld  clearly  be  exercised.  It  is 
Also  said  that  this  order  is  one  which  conld  not  be  appealed 
jfrom,  and  the  case  of  Heid  vs.  Vimderheyderiy  5  Coweuy  719, 
is  cited  as  authority  to  that  effect ;  but  that  case  shows  that 
this  portion  of  the  order,  now  objected  to,  may  be  appealed 
from ;  because  there,  the  Court  of  Errors  reversed  just  such 
an  order  for  a  feigned  issue,  made  by  the  Court  of  Chancery 
for  the  same  purpose.  From  the  views  above  expressed,  it 
will  be  seen  that  it  is  unnecessary  for  me,  at  the  present 
time,  to  pass  upon  the  merits  of  this  motion.  Until,  by  an 
application  to  the  Supreme  Court  to  modiiy  the  order  made 
by  them,  or  a  reversal  of  it  by  the  Court  of  Appeals,  or  the 
•disposition  of  the  question  on  a  feigned  issue,  some  final 
decision  is  made,  it  would  be  premature  in  the  Surrogate, 
or  the  First  Judge  acting  in  his  place,  to  make  any  order 
interfering  with  the  action  of  the  Supreme  Court  in  this 
matter.  Reserving,  therefore,  any  expression  of  opinion 
upon  the  merits  involved  in  this  application,  until  the  Su- 
preme Court  shall  make  a  final  disposition  of  the  case,  I 
deny  the  application,  for  the  cause  above  stated. 


In  the  same  Matter. 
Jtot,  1853. 

The  petition  in  this  matter  was  originally  presented  to 
me  last  year,  praying  for  the  appointment  of  an  adminis* 
irator  on  the  estate  of  John  Mason,  deceased,  and  a  revo- 
<»tion  of  the  letters  testamentary,  issued  upon  the  supposed 
will  of  Mr.  Mason.  This  application  was  made  to  me,  in 
consequence  of  a  decision  of  the  Supreme  Court,  declaring 
that  the  paper  writing  purporting  to  be  the  will  was  not 
snffieientiy  proved,  and  direeting  the  decision  of  the  Bws 
rogate  to  that  effect,  and  the  decision  of  the  Circuit  Judge 
affirming  the  decision  of  the  Surrogate,  to  be  each  of  tfaem 
reversed.    The  order  proceeded  to  award  a  feigned  issue. 
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to  try  the  validily  of  the  will.  It  was  contended  on  behalf 
of  the  petitioner,  that  the  latter  part  of  the  order,  directing 
a  feigned  issue,  was  void,  because  the  Conrt  had  no  power 
to  make  such  an  order,  after  reversing  the  judgment ;  and 
therefore,  that  the  decree  of  reversal  was  conclusive  be- 
tween the  parties.  In  deference  to  the  Supreme  Court,  I 
refused  to  express  any  opinion  on  the  merits,  upon  the 
ground  that  an  application  should  be  first  made  to  the  Su- 
preme Court,  to  correct  any  such  error  in  the  form  of  giving 
their  judgment  (if  it  existed),  before  an  inferior  tribunal 
was  required  to  review  the  propriety  of  such  decision* 
This  application  has  since  been  made,  and  the  Supreme 
Court,  HI  answer  to  it,  have  decided  that  the  order  was 
properly  entered,  and  as  it  was  not  appealed  from,  was 
binding  on  the  parties,  and  could  not  be  reconsidered  or 
altered.  The  petitioner  has  again  renewed  his  application^ 
and  it  becomes  necessary  for  me  now  to  decide  upon  the 
merits  of  tiie  application.  The  application  to  admit  the 
will  to  probate  was  originally  made  in  1839,  and  the  deci- 
sion of  the  Surrogate  thereon  was  confirmed  by  him  in 
June,  1842 ;  from  which  decision  an  appeal  was  taken  to 
the  Circuit  Judge,  who  aflirmed  the  decision  of  the  Surro- 
gate, whereupon  an  appeal  was  taken  to  the  Chancellor. 
By  the  change  in  the  organization  of  the  Courts,  the  duty 
of  deciding  on  the  appeal  devolved  on  the  Supreme  Court, 
when  the  decision  was  made  by  them  reversing  the  former 
decisions  of  the  Surrogate  and  Circuit  Judge,  and  directing 
that  a  feigned  issue  should  be  made  up  to  try  the  validity 
of  the  will.  That  such  an  order  could  have  been  made  by 
the  Circuit  Judge  is  not  only  conceded,  but  it  must  be  ad- 
mitted that  such  an  order  was  required  from  him  in  all 
cases  in  which  he  decided  to  reverse  the  Surrogate's  deci- 
sion upon  a  question  of  fact  (2  B.  S.^p.  609,  §  98,  cmd  2 
M.  JS.jp.  66,  §  57.)  Upon  an  appeal  to  the  Chancellor,  he 
was  required  to  hear  the  same  in  the  manner  other  appeals 
from  the  Surrogate  were  heard.  (2  JS.  /SI,  610,  §  103.)  In 
all  other  appeals  from  the  decisions  of  Surrogates,  thej 
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have  been  generally  heard  and  decided  without  the  aid  of 
a  jury.  It  does  not,  however,  follow  that  the  C!hancellor 
oonld  not  have  ordered  a  feigned  issue  in  any  case  of  that 
nature  before  him ;  on  the  contrary,  the  effect  of  such  an 
appeal  being  to  carry  up  the  whole  case  from  the  Surrogate's 
Court,  the  Court  of  Chancery  had  full  power  to  resort  to 
any  mode  within  the  powers  of  the  Court  for  the  purpose 
of  ascertaining  the  facts  necessary  to  a  decision  thereof. 
So  far,  therefore,  as  the  Court  of  Chancery  had  control  of 
this  case  on  the  appeal,  there  can  be  no  doubt  that  until 
that  Court  had  finally  disposed  of  the  case  on  its  merits, 
the  power  of  that  Court  over  the  whole  matter  continued; 
and  when  so  decided,  the  Court  still  had  power  to  render 
the  proper  judgment,  or  remit  the  proceeding  to  the  Court 
below  for  that  purpose.  As  the  Supreme  Court  now  holds 
the  jurisdiction  oyer  this  matter  in  the  same  manner  as  the 
Chancellor,  that  Court,  of  course,  possesses  the  same  powers 
over  it  The  Supreme  Court  also  possesses  the  power  the 
Circuit  Judge  had  on  these  appeals,  and  the  powers  hereto- 
fore vested  in  the  Circuit  Judge  and  the  Court  of  Chancery 
are  now  all  united  in  the  one  court.  It  is  proper,  however, 
to  remark,  that  the  powers  of  the  Court,  while  acting  on  an 
appeal  originally  taken  to  the  Chancellor,  are  not  to  be 
confounded  with  the  powers  which  that  Court  might  ex- 
ercise if  the  appeal  was.  directly  from  the  Surrogate,  and 
that  the  union  of  these  powers  in  the  Supreme  Court  is  not 
material  to  the  decision  of  this  question,  except  so  far  as  the 
same  might  be  involved  in  the  execution  of  the  order  direct- 
ing the  feigned  issue,  and  rendering  an  order  remitting  the 
cause  to  any  other  tribunal  for  the  trial  of  such  issue  unne- 
cessary. When  the  appeal  is  to  the  Circuit  Judge,  his  powers 
are  strictly  defined  by  the  statute ;  he  can  only  aflSrm  or 
reverse  the  decision  of  the  Surrogate.  He  has  no  power  to 
make  any  other  judgment,  or  in  any  way  to  modify  the 
decree  of  the  Surrogate.  But  it  is  not  so  when  the  appeal 
is  from  him  to  the  higher  courts.  Nothing  in  the  statute 
limits  their  right  of  controlling  the  case,  or  of  giving  such 
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&ifd  jodgment  therein  bb  thoee  cooHib  think  proper.  The 
stotate  <loes  not  direct  abj  form  of  decisiony  but  leaves  to 
these  coorts  all  the  powers  which,  as  appellate  eourts,  thej 
possess  in  other  actions.  On  appeals,  therefore,  of  this 
natore,  the  Chancellor  became  vested  with  jurisdiction  over 
the  entire  case,  and  had  authority  to  proceed  with  the  same, 
imd  make  sach  a  final  order  or  decree  as  to  him  should  seem 
proper.  And  such  power  is  now  lodged  in  the  Supreme 
€6mrt.  It  would  only  be  after  a  final  decree  in  the  case, 
upon  lihe  merits,  that  tfie  Surrogate  could  be  called  upon  to 
aet  either  in  favor  of  or  against  the  will.  Until  such  final 
deoision  is  made,  the  case  still  remains  with  the  appellate 
oourt  The  order  of  the  Supreme  Court  reversing  the  de- 
oision of  the  Surrogate  and  Cir<mit  Judge  is  not,  in  my 
judgment^  such  a  decision.  It  does  not  decide  that  the  will 
is  invalid,  but  reverses  the  decisions  below,  and  gives  as  the 
reason  that  the  will  has  not  been  sufficiently  proved.  K 
the  judgment  of  that  court  had  not  only  reversed  the  deci- 
sion of  the  Surrogate  and  Circuit  Judge,  but  had  also 
declared  that  the  paper  writing  was  not  the  will  of  the  de- 
ceased, iJie  case  would  have  been  entirely  different  After 
TOch  a  judgment  there  would  have  been  no  propriety  in 
ordering  a  trial  by  a  jury,  because  the  first  decision  upon 
Ae  merits  would  render  such  a  trial  useless.  There  is  also 
some  room  to  doubt  whether  the  order,  as  made  by  the  Sa« 
preme  Court,  can  in  any  event  be  considered  as  beyond  the 
power  of  the  Court.  It  is  a  settled  principle  that  appellate 
courts,  unless  Umited  by  statutory  provisions,  have  the 
power  to  give  the  judgment  which  the  inferior  tribunal 
should  have  rendered.  (11  J.  JR.y  141 ;  4  Wend.^  95 ;  5 
J5BB,  607.)  Thus  we  have  appellate  courts  reversing  jndg^ 
ments  merely,  leaving  the  parties  to  commence  a  new  action ; 
or,  in  addition  to  reversal,  ordering  judgment  for  the  appel- 
lant, thus  ending  the  case ;  or  reversing  a  judgment  of  the 
inferior  courts,  and  retaining  the  case  in  the  appellate  court 
for  subsequent  trial  or  hearing ;  or  giving  the  judgment  for 
the  appellant,  and  sending  the  case  back  to  the  inferior  tri- 
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feunal  t&r  ft^aew  trial  or  hearing,  19iei«  is  noChiiig  in  the 
statate  ivhidi  would  prohibit  the  Chancellor,  when  the  ap- 
peal WM  to  that  Oourt,  from  a  fi^l  dlspoBition  ot  the  caee 
npon  the  merits.  Be  waa  reijmTed  to  proceed  on  the  ap- 
peal as  in  other  appeals  from  Sturogates,  bnt  he  wa»not 
limited  to  a  mere  reversal  of  the  decree  below.  SteSay- 
S$ok  ▼&  AUei^  JSop.^  853,  where  the  Chancellor  rerersed 
the  deeiBion  of  the  Surrogate,  and  retained  the  case  for 
Airth«rheari:ag. 

Ihia  deoimon,  ae  I  have  heretofore  intimated,  was  the 
Older  which,  in  the  opinion  of  the  Supreme  Court,  the  Cir- 
•ttl  Judge  should  have  made ;  and  they  have  made  the 
same  order  that  he  should  have  made.  In  addition  #o  this, 
tbe  eflbct  of  their  ord^  is  to  send  it  back  to  be  heard  and 
disposed  of  at  a  Circuit  Court,  in  the  saane  manner  as  if  the 
appeal  waa  pending  before  the  Circuit  Judge.  In  the  case 
of  IdspenarcTs  WiU,  26  Wend.y  256,  in  which  the  Court  for 
the  Correction  of  Ibrors  reversed  the  decision  of  all  the 
courts,  Judge  Bronson  proposed  precisely  such  an  order  as 
was  made  here,  viz.  m^^lj  reversing  the  decisions  below, 
and  ordering  a  feigned  issue  in  the  court  below.  In  that 
case,  although  the  point  was  argued  by  the  counsel,  yet  no 
one  of  the  judges  doubted  as  to  the  power  of  the  Court  to 
make  such  an  order ;  and  Justice  Bronson  expressly  stated 
that  that  Court  had  power  to  give-  the  same  judgment  as 
ought  to  have  been  given  by  the  court  below,  (p.,  822.) 
My  conclusion  is,  that  the  appellate  court  has  authority  to 
affirm  or  reverse  the  judgment  appealed  from  merely,  and 
levre  the  parties  to  commence  anew  in  the  court  below ;  or, 
if  that  court  so  determine,  may  retain  the  case  for  the  pur- 
pose of  making  such  further  order  and  decree  as  to  that 
court'  may  seem  proper,  or  may  remit  it  to  the  inferior  tri- 
bunal for  that  purpose.  In  the  present  case,  the  Supreme 
Court,  having  reversed  the  decree  appealed  from,  directed 
the  issue  to  be  tried,  and  either,  as  the  appellate  court, 
may  retain  the  cause  for  a  further  decree  therein,  or 
may  treat  it  as  if  remitted  to  the  Circuit  Judge  for  the  trial 
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of  the  isBue.  As  all  the  powers  of  that  officer  are  now 
Tested  in  the  Supreme  Court,  either  course  might  be  within 
the  powers  of  that  Court;  and  until  a  final  decision  upon 
the  merits  shall  haye  been  made  by  that  Court,  no  order 
can,  with  propriety,  be  made  by  the  Surrogate,  as  asked 
for  by  the  petitioner.  What  may  be  the  result  of  such 
action  on  the  part  of  the  Supreme  Court,  it  is  not  for  me 
now  to  decide.  Whether  the  Surrogate  would  be  bound, 
upon  the  finding  of  the  jury  being  certified  to  him,  to  follow 
the  provisions  of  the  statute  which  regulate  such  proceed- 
ings when  pending  before  the  Circuit  Judge,  or  whether 
the  Supreme  Court,  after  the  trial  of  such  issue,  should  make 
a  final  judgment  or  decree  in  the  matter,  must  be  left  for 
future  determination.  The  questions  under  consideration 
are  by  no  means  free  from  difficulty ;  but  my  conclusion  is 
that  my  duty  is  best  discharged  by  a  denial  of  this  applica- 
tion. 


MoSoBLET  V8.  MoSOBLET. 

In  the  matter  qf  proving  the  last  will  amd  testament  of 
James  MoSoklet,  deceased. 

Tbb  iefltator  wm  a  man  of  intemperate  habits,  and  at  times  his  conduct  in- 
dicated dgns  of  mental  aberration.  A  wiU  was  prepared  for  him 
when  in  a  state  of  inaensibilify,  without  any  preyious  direction  or 
Imowledge,— daring  a  temporary  rcTival  to  a  state  of  consciousness,  its 
execution  was  not  attempted— but  on  a  relapse,  it  was  engrossed,  pre- 
sented to  him  and  read,  and  he  was  asked  if  it  was  right,  and  he  an- 
swered, Yes.  It  was  then  executed,  the  decedent  making  affinnatire 
answers  to  the  formal  questions  put  to  him  touching  the  testamentary 
declaration,  Ac  Held  that  under  the  circumstances  and  in  the  absence 
of  any  clear  and  satisfactory  proof  of  instructions  and  intentions,  pro- 
bate must  be  denied. 
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L  The  testator  had  testamentary  capacity. 

1.  EQs  habit  of  drinking  had  not  destroyed  or  impaired 
his  capacity  to  do  business  or  execute  a  wilL  The  law 
presumes  him  capable  till  the  contrary  is  made  out  The 
opposing  witnesses  testify  to  no  facts  showing  loss  of  mind. 
They  give  their  opinions  only,  formed  from  occasional  con- 
Tersations  and  eccentric  behavior.  (2  H.  S.y  ^.  2,  §  1 ;  6  J. 
JR,^  144;  Jaokscn  v.  Emg^  4  dmrn^  207;  26  Wmd.^ 
293,  ib.  817 ;  21  Wemd.,  142 ;  24  W&nd.,  85. 

The  testimony  in  favpr  of  his  capacity  is  supported  by 
facts,  and  the  opposing  witnesses  corroborate  it  by  proving 
business  transactions  and  conversations  with  him,  as  a  man 
of  sound  mind. 

The  opinions  of  witnesses  as  to  mental  capacity,  unac- 
companied hj  facta  and  circumstances  to  support  such 
opinion,  are  entitled  to  very  little  weight  (26  WencLy  291, 
309,  298.) 

2.  His  mind  was  sound  and  clear,  and  he  was  calm  and 
collected  when  he  executed  the  will.  There  is  no  evidence 
that  he  exhibited  any  loss  of  mind  during  the  last  week  of 
his  life ;  on  the  contrary,  the  majority  of  the  witnesses 
show  that  he  had  recovered  from  his  attack,  and  fully  un- 
derstood what  was  transpiring  around  him. 

n.  The  will  was  executed  with  all  the  formalities  required 
by  law. 

m.  The  will  was  drawn  according  to  his  directions, 
freely  expressed  to  the  witnesses,  Mcintosh,  Caldwell,  Mrs. 
McAdorey  and  McCann,  and  afterwards  reiterated  to  Staf- 
ford. 

rV.  There  is  no  proof  of  undue  influence.    There  was 
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no  importunity  on  the  part  of  his  wife,  or  by  anj  person 
on  her  behalf.  There  was  no  deception  or  concealment  in 
preparing  and  exeeuting  the  will.  It  was  done  openly  in 
the  da  J,  and  where  many  persons  were  continually  coming 
and  going.  It  was  in  conformity  with  his  previous  arrange- 
ments, and  with  his  own  expressed  wishes. 

13iere  was  no  fraud  practised  to  obtain  the  will.  Ko 
art  or  effort  was  used  to  prevent  his  friends  and  relatives 
having  free  acc^s  to  him  during  his  illness.  The  subscrib- 
ing witnesses  had  no  interest  in  his  estate,  and  can  neither 
gain  nor  lose  by  the  result  of  this  matter. 

y.  The  will  was  a  reasonable  and  fair  disposition  of  his 
property. 

That  property  was  acquired  by  the  jwnt  efforts  of  his 
wife  and  himself. 

He  had  no  immediate  relatives  except  his  brother,  re- 
siding in  Pennsylvania,  and  cousin,  Thomas  McSorley,  of 
the  Eighth-avenue,  the  contestants,  with  both  of  whom  he 
was  on  unfriendly  terms,  and  whose  comfortable  circum- 
stances did  not  require  his  bounty.  The  will  fumishes  no 
reasonable  ground  of  complaint  that  he  preferred  his  wife  to 
relations  with  whom  he  had  no  friendly  intercourse,  and  to 
whom  he  owed  no  obligations.  {Brown  v.  BeUSy  9  Chwen^ 
208 ;  2  iKB,  569,  Germmd  vs.  Jmes.) 

T.  J.  Olotxb,  for  next  of  kin  and  heirs. 


The  Suilbogate.  The  ^will  propounded  for  probate, 
gives  all  the  estate  of  the  deceased,  real  and  personal,  to 
his  wife,  Catharine  McSorley.  He  left  no  children  surviv- 
ing, ajad  his  heirs-aMaw  and  next  of  kin  consist  of  a  bro- 
ther,  a  sister,  and  the  children  of  a  deceased  sister.  Dur- 
ing the  pendency  of  the  present  contest,  the  widow  has 
died,  leaving  a  will  disposing  of  her  property,  which  has 
been  duly  proved. 
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Hie  conteetants  have  endeayored  to  establish  Jamaei 
McSorley's  incompetency  to  make  a  wilL    I  will  ocmsider 
that  evidenoe  after  having  first  adverted  to  the  ciroiim- 
gtancea  attending  the  execnticHi  of  the  instnunent  nnder 
consideration.    On  Thnrsdajy  the  first  of  May,  about  noon, 
the  decedent  was  taken  with  a  fit,  and  was  earned  to  his 
bed  insensible ;  on  Saturday,  the  10th  'Uaj,  about  6  or  6 
o'clock  in  the  afternoon,  the  will  was  executed,  and  cm 
Tuesday,  May  13th,  he  died.    On  Friday,  the  2nd  of  May, 
whilst  he  lay  in  a  state  of  insensibility,  a  will  wasprq>ared 
for  execution,  by  his  counsel,  but  no  attempt  was  made  to 
have  it  signed.    The  instrument  was  left  with  Mis.  McSoiv 
ley,  with  directions  as  to  die  mode  of  execution,  in  case  her 
husband  should  revive  so  as  to  be  able  to  make  his  wiU. — 
The  evidence  shows  that  in  the  ensuing  week  he  so  far  re- 
covered as  to  get  up,  with  assistance,  and  to  cimverse  with 
his  &mily  and  friends.    He  then  relapsed,  his  counsel  was 
sent  for,  and  the  wiU  executed.    Mr.  StafiTord  gives  the  fol- 
lowing  imrrative  of  the  transaction.    He  states  that  on  the 
2nd  of  May,  he  went  to  McSoriey's  house  ^^  to  get  him  to 
make  an  aflSdavit,''  and  learaed  that  he  had  had  a  fit  and  fid- 
len  firom  the  stoop  on  some  stones.    He  fbimd  hkn  insensi^ 
ble.    Mcintosh  and  McGann,  friends  of  McSoiiey,  were 
there.    The  fnmer  introduced  the  subject  of  a  will,  saying 
th^e  ought  to  be  one  drawn  and  ready ;  ^^  the  child  was 
dead,  and  it  was  bettor  to  have  the  matter  fixed.    McCann 
was  present  and  also  alluded  to  it    I  asked  tb^m  both 
how  the  will  had  better  be  drawn,  and  they  said  there  had 
beena  will,  and  the  property  was  left  to  his  wife  and  diild^ 
imd  the  child  was  dead ;  and  I  got  the  impression  Sroai 
what  they  said,  that  he  wished,  after  his  debts  were  paid^ 
his  wife  f^uld  have  his  i^op^iy."  ^^  I  asked  MeCann,  who 
had  better  be  named  as  azecutoEs.    I  think  he  told  me  * 
Mr.  Hanrison  and  Mr.  Mcintosh  had  been  exeeutocs  m 
some  sAd  will.    I  drew  my  own  conclusimMi  about  whe 
ware  the  pro^r  peraons,  and  1^  out  Harrison.    Mdhtosih 
did  not  want  to  be  oxeeuti^.    He  told  me  he  would  Mt 
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be  executor.  That  was  when  I  saw  him  afterwards,  for  he 
had  gone  awaj  that  night  before  I  had  finished  drawing 
the  will."  After  drawing  the  will,  Mr.  StaflEbrd  left  it  with 
Mrs.  McSorlej,  giving  her  directions  how  it  should  be  exe- 
cuted in  case  the  decedent  ^^  came  to  his  senses.''  He  also 
states  that  when  he  drew  the  will,  he  was  under  the  im- 
pression the  decedent  ^^bad  no  immediate  relatives,"  an 
impression  probably  derived  from  nothing  being  said  on  that 
subject  He  adds,  "  After  drawing  the  will  and  leaving 
the  house,  I  was  walking  down  to  the  stage  with  McCann, 
and  he  asked  me  how  I  had  drawn  the  will.  I  told  him. 
He  said  it  was  not  right.  He  had  a  brother  in  Western 
New  York.  It  ought  to  be  altered."  "  He  said  it  was  not 
right,  his  brother  ought  to  have  something.  That  was  the 
first  I  heard  he  had  a  brother.  I  said,  if  he  came  to  his 
senses  he  could  have  it  explained  to  him,  and  I  would  draw 
another  if  they  wished  it."  A  day  or  two  after,  Mr.  Staf- 
ford heard  tliat  McSorley  was  better,  but  nothing  appears 
to  have  been  done  till  the  10th  of  May.  He  says,  in  the 
afternoon  of  that  day,  McCann  came  to  bis  office,  bringing 
with  him,  as  he  thinks,  the  will  previously  drawn,  and  told 
him  McSorley  "  was  much  worse,  and  they  did  not  think 
he  would  live;"  that  he  was  "wanted  up  there  right 
away."  He  inquired  whether  any  alterations  were  to  be 
made,  and  on  being  answered  in  ^e  negative,  asked  why 
the  will  he  had  left  had  not  been  executed.  McCann  re- 
plied they  would  rather  have  bim  there  "  to  see  it  was  all 
right."  McCann,  at  that  time,  also  requested  him  to  draw 
an  agreement  to  be  executed  by  McSorley,  relative  to  a 
building  he  had  erected  on  some  premises  leased  by  him  of 
the  decedent.  Mr.  Stafford  says,  "  I  knew  of  the  agree- 
ment verbally  before,  and  he  wanted  to  know  if  I  would 
not  get  it  done  when  I  went  He  stated  what  the  agree- 
ment was."  Alter  the  will  and  the  agreement  were  pre- 
pared, Mr.  Stafford,  as  soon  as  possible,  got  in  a  stage,  rode 
to  the  residence  of  the  deceased,  and  was  at  once  taken 
into  the  back  room  where  he  was  lying  in  bed."    He  says, 
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"  I  found  him,  a  very  sick  man  indeed,  very  weak ;"  "  he 
looked  very  pale,  just  on  the  point  of  death,  and  as  if  he 
was  rapidly  declining ;"  ^^  his  bodily  condition  appeared  to 
be  that  of  a  man  approaching  dissolution.  He  lay  very 
quiet ;  did  not  seem  to  be  in  any  pam ;  his  eyes  were  open. 
He  appeared  to  be  calm,  conscious  and  self-possessed." 
"  I  thought  his  state  of  calmness  was  owing  to  the  near  ap- 
proach of  death.  This  was  when  I  went  in."  "He 
appeared  to  recognise  me,  by  attending  to  my  converea- 
tion."  "  When  I  went  in,  his  wife  or  McCann,  told  him 
Mr.  Stafford  had  come,  and  then  I  went  up  to  him  and 
shook  hands  with  him;  said  I  was  very  sorry  to  see  he 
was  so  bad,  and  asked  if  he  knew  me.  He  said,  ^  Yes  you 
are  the  boy.'  I  said,  I  had  been  there  before,  but  he  was 
too  bad  to  see  me.  He  said, '  Yes,  they  told  me  so.'  He 
then  said  he  was  glad  to  see  me."  "  I  said  he  had  met 
with  a  very  bad  accident.  He  replied,  *  Yes,  it  was  very 
bad,'  or  'Yes,  it  is  pretty  bad.'"  «I  told  him  I  had 
brought  a  will  up,  and  asked  him  if  it  was  his  desire  to 
make  a  will,  and  he  said.  Yes."  "  I  said,  ^I  am  told  you 
want  your  debts  paid  first,  and  the  rest  to  go  to  your  wife.' 
He  said,  Yes.  I  then  told  him  I  had  the  will  that  way,  and 
would  read  it  to  him."  Mr.  Stafford  then  read  the  will  to 
him,  by  sections,  asking  him  at  each,  if  that  was  right ;  to 
which  the  decedent  answered,  "Yes,"  three  times.  He  then 
read  the  whole  will,  and  asked  him  if  he  would  sign  it — 
He  said,  "  Yes."  He  was  then  supported  in  the  bed;  the 
pen  put  in  his  hand ;  he  attempted  to  write  ;  said  "  I  can't 
write ;"  was  asked  if  he  would  make  his  mark,  and  said, 
"  Yes."  Mr.  Stafford  inquired  whether  he  should  write  his 
name,  he  answered, "  Yes."  He  then  made  his  mark — ^Mr. 
Stafford  supporting  his  arm  just  above  the  wrist  Both 
before  and  after  he  put  his  mark,  Mr.  Stafford  asked  him 
whether  he  signed,  sealed,  published  and  declared  the  in- 
strument to  be  his  last  will  and  testament,  and  requested 
them  to  become  subscribing  witnesses.  He  answered, 
"Yes."  Stafford,  McCann  and  Philip  McSorley,  then 
13 
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signed;  the  attestation  clause  was  altered;  Stafford  re- 
turned to  the  bed,  and  went  through  the  same  forms  as 
before,  and  he  replied,  "  Yes."  Next,  the  agreement  with 
McCann  was  executed.  Stafford  says,  ^^  I  read  it  to  Mr. 
McSorley  and  explained  it  to  him,  as  I  had  previonslj  done 
to  his  wife,  and  I  aaked  him  if  that  was  the  proper  docu- 
ment, and  he  replied,  Yes,  that  was  the  agreement — ^that 
was  it  Both  he  and  his  wife  said  so.  He  and  his  wife 
talked  about  it  while  I  was  there.  He  said  he  agreed  with 
her,  and  then  I  read  the  document  to  him."  After  this, 
the  decedent  had  a  newspaper  in  his  hand,  and  read  part 
of  the  title  of  it :  «  The  New  York."  It  was  the  Herald. 
Mr.  Stafford  adds, "  I  never  saw  him  more  reasonable."  "  I 
was  surprised  to  find  him  so  calm,  reasonable  and  collected. 
I  don't  know  that  I  ever  saw  him  more  so,  or  when  he 
appeared  to  understand  better  what  was  going  on." 

It  thus  appears,  that  the  will  of  the  decedent  was  pre- 
pared without  his  instructions,  at  the  suggestion  of  friends, 
when  he  was  totally  insensible ;  that  on  a  partial  recovery  no 
effort  was  made  to  effect  its  execution ;  and  on  a  relapse,  when, 
according  to  the  statement  of  one  of  the  subscribing  wit- 
nesses, "  he  was  much  worse,  and  not  expected  to  live,"  and 
as  expressed  by  Mr.  Stafford,  he  looked  ^^  just  on  the  point  of 
death,"  the  instrument  made  by  others,  on  his  first  attack, 
and  now  engrossed  without  alteration,  is  presented  to  him, 
and  he  is  asked  a  series  of  questions,  to  which  he  answers, 
"Yes,"  "  Yes,"  taties  quoties^  as  often  as  the  inquiries  are 
put.  "  If,"  says  the  Touchstone,  "some  friends  of  a  sick 
man,  of  their  own  heads,  shall  make  a  will,  and  bring  it  to 
a  man  in  extremity  of  sickness,  and  read  it  to  him,  and  ask 
him  whether  this  shall  be  his  will,  and  he  say  yea,  *  * 
the  testament  is  very  suspicious."  There  must,  then,  be  some 
proof  to  remove  this  doubt  or  suspicion — something,  beyond 
the  mere  acquiescence  of  a  sick  man  in  esshremis^  to  indi- 
cate that  it  was  his  will,  that  it  conformed  to  his  intention 
and  wishes,  that  it  was  an  active  and  not  a  passive  will, 
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that  it  was  not  the  act  of  others  and  his  submisBion,  but 
his  own  act 

I  have  thus  far  only  considered  the  facts  furnished  by 
Mr.  Stafford,  the  most  intelligent  of  the  three  subscribing 
witnesses,  and  who,  probably,  recollected  the  circunostances 
more  accurately  than  the  others.  Philip  McSorley,  one  of 
the  other  witnesses,  states  that  he  did  not  hear  the  decedent 
say  anything  at  the  time  of  execution,  but  that  he  only 
bowed  his  head  when  asked  by  Mr.  Stafford  if  he  was  satr 
isfied  that  should  be  his  last  will.  He  adds,  that  he  read 
a  few  words  from  the  newspaper ;  and  then  says,  ^^  I  cannot 
say  that  James  had  sufficient  mind  and  understanding,  to 
know  that  he  was  making  his  will  and  disposing  of  his 
property  after  his  death." 

McCann,  the  other  witness  to  the  execution,  states  that 
McSorley's  "mind  was  very  good."  As  he  procured  at 
that  time,  the  execution  of  a  document  which,  if  valid,  se- 
cured to  him  very  important  rights,  and  as  the  fate  of  the 
will  and  that  instrument  are  indissolubly  boimd  together, 
it  is  manifest  he  is  not  a  very  disinterested  witness. — 
Many  of  his  statements  are  contradicted  by  Mr.  Stafford. 
He  states,  that  on  the  2d  or  3d  of  May,  he  went,  at  Mrs. 
McSorley's  request,  to  Stafford's  office,  and  asked  him  to 
come  up  and  draw  a  will.  Mr.  Stafford  says,  he  went  to 
McSorley's  house  that  afternoon,  on  other  business,  not 
having  heard  of  the  accident  McCann  said,  there  was  no 
will  drawn  that  afternoon,  to  his  knowledge — ^that  he  does 
not  think  one  was  written — ^that  he  did  not  leave  the  house 
that  evening  with  Mr.  Stafford,  and  did  not  then,  or  at  any 
other  time,  tell  him  it  was  not  right  his  wife  should  have 
all  the  property,  and  that  he  had  a  brother,  who  ought  to 
have  something.  Stafford  says,  that  he  left  in  company 
with  McCann,  and  told  him  how  he  had  drawn  the  wiU ;  and 
McCann  said  that  was  not  right,  his  brother  ought  to  have 
something.  McCann  said,  that  on  the  10th  of  May  he  did 
not  see  any  will  already  drawn  at  Mr.  Stafford's  office,  and, 
although  he  had  previously  testified  that  ho  did  not  knoW 
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how  it  was  drawn,  subBeqnentlj  stated  that  he  gave  the 
directions.  Mr.  Stafford  stated  that  McCann.  brought  the 
will  drawn  by  him  on  the  2d  day  of  May,  to  his  office, 
and  on  being  asked  whether  any  alterations  were  to  be 
made,  answered  in  the  negative.  It  is  useless  to  follow  this 
witness  through  his  tortuous  testimony ;  but  it  is  enough  to 
say,  that  he  differs  on  so  many  points  from  the  statements 
of  Mr.  Stafford,  as  to  leave  the  latter  the  only  reliable  au- 
thority for  the  facts  attending  the  preparation  and  execu- 
tion of  the  will. 

So  far,  it  is  apparent  that  the  will  did  not  emanate 
originally  from  the  deceased.  McCann,  however,  states 
that  on  the  morning  of  the  10th  of  May,  he  was  sent  for 
by  Mrs.  McSorley,  who  thought  her  husband  was  getting 
worse.  He  went.  "  His  wife  asked  him  if  he  would  not 
settle  his  affairs.  He  said  he  wished  they  were  settled. 
She  asked  in  what  way  he  wished  to  have  them  settled. — 
He  said.  First  pay  my  debts,  and  the  remainder  will  be 
yours."  *  »  «  She  asked  him  if  I  should  go  for  Mr. 
Stafford ;  he  said.  Yes :  that  was  all,  and  then  I  left" 

Mrs.  Ellen  McSorley  testifies  that  on  Friday,  the  pre- 
ceding day,  his  wife  "  wanted  him  to  make  a  will,"  and 
she  adds,  ^'  So  did  I  too,  as  well  as  she.  She  said  that  to 
him  more  than  once.  He  said  he  did  not  want  to  make  a 
will ;  that  he  had  never  wanted  to  make  a  will.  I  wanted 
him  to  get  the  old  will  and  make  a  new  one.  He  said,  No, 
he  did  not  want  to  make  any  will  at  all."  *  *  "  That 
it  was  quite  different  with  him  now,  when  his  child  was 
dead  ;  that  he  wanted  no  will."  This  statement  is  uncon- 
tradicted, though  the  witness  names  two  persons  who  were 
present  at  the  conversation. 

I  have  not  overlooked,  in  this  connection,  the  evidence 
of  Caldwell,  Mrs.  McAdorey  and  Mcintosh.  Caldwell  says, 
six  months  before  his  death  McSorley  told  him  he  would 
make  a  will  similar  to  his  first  will.  Mrs.  McAdorey  states 
that  in  the  morning  of  the  10th  of  May,  he  said  he  was  go- 
ing to  have  his  affairs  arranged.    Mcintosh  testifies,  that 
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two  or  three  days  before  his  death,  McSorley  stated  to  him 
that  he  wished  his  debts  paid,  and  his  wife  to  have  the  re- 
mainder. He  puts  this  interview  at  the  time  he  first  heard 
he  was  sick,  and  says  he  did  not  see  Stafford  and  McCann 
there ;  and  yet  it  is  proved  that  on  the  second  of  May,  he 
met  McCann  and  Stafford  at  McSorley's  house,  eight  days 
before  the  will  was  executed.  I  see  no  satisfactory  proof 
of  McSorley's  testamentary  intentions,  in  the  evidence  of 
these  witnesses. 

There  are  many  other  facts  contained  in  the  voluminous 
mass  of  testimony  before  me,  by  no  means  immaterial,  and 
yet  hardly  of  sufficient  importance  in  the  view  I  take  of 
the  case,  to  need  comment.  The  general  fea^es  of  the 
transaction,  are  these : — ^The  execution  is  sustained  by  one 
reliable  witness  only,  and  the  facts,  as  stated  by  him,  show 
mere  passive  acquiescence,  and  not  any  will  or  active  in- 
telligence. The  probability  is,  that  with  the  familiar  coun- 
tenances of  his  wife,  his  friend  McCann,  and  his  coxmsel, 
the  testator  would  have  signed  any  paper  presented  to  him. 
The  agreement  signed  for  McCann,  by  which  he  bound 
himself  to  pay  for  buildings  on  leasehold  premises,  for 
which  McCann  had  not  a  shadow  of  legal  title,  might  as 
well  have  been  a  deed  of  all  his  property— or  the  will  might 
as  well  have  made  another  disposition  of  his  estate — ^for 
aught  that  he  directed.  He  was  asked  if  he  would  do  this, 
and  he  said  yes — and  if  that  was  right,  and  he  said  yes ; 
and  so  it  went  on  through  the  entire  ceremony. 

Kow,  such  a  transaction  might  possibly  be  supported 
by  testimony  of  instructions  and  intentions,  but  there  is  not 
only  no  reliable  proof  of  such,  but  there  is  evidence  uncon- 
tradicted, that  the  day  before,  when  he  was  not  so  ill,  he 
refused  to  listen  to  the  importunity  of  his  wife,  who  urged 
him  to  make  a  will. 

In  the  case,  then,  of  a  man  who,  when  in  health,  had 
been  of  sound  mind  and  good  habits,  a  wiU  prepared  and 
executed  in  extremis^  under  the  circimistances  attending 
this,  would  not  be  deemed  validly  executed.    His  mere  ac- 
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qnieecence,  when  in  a  dying  state,  almost  speechleas,  able 
only  to  respond  by  saying  yes,  or  a  few  words  more,  fast 
failing,  and  a  few  lionrs  afterwards  become  insensible — 
wonld  not  be  sufficient  to  establisb  a  will  concocted  wholly 
by  others  without  his  privity,  brought  to  him  ready  drawn, 
and  passed  through  the  statutory  ceremonials  by  questions 
and  answers — ^answers  that  might  have  been  made  by  a 
child. 

But  when,  in  addition  to  this,  we  find  that  McSorley, 
when  in  health,  was  not  a  man  of  good  habits  or  of  a  weU 
regulated  mind — and  that  if  the  testamentary  act  in  ques- 
tion', instead  of  being  consummated  on  his  death-bed,  had 
been  performed  when  in  his  ordinary  state  of  health,  it 
would  still  have  been  a  question  of  grave  doubt  whether 
he  was  competent  to  perform  it, — ^I  think  there  should  be 
no  hesitation  in  rejecting  this  will. 

Without  entering  into  details,  or  touching  upon  contro- 
verted points,  the  following  facts  seem  abundantly  estab- 
lished. 

He  was  a  man  of  grossly  intemperate  habits,  which  grew 
upon  him  until  they  had  reached  such  a  height,  that  he 
would  rise  oftentimes  at  night,  leave  his  bed,  and  go  down 
stairs  to  drink.  Whether  from  original  weakness  of  mind, 
increased  by  intemperance,  or  from  the  latter  cause  alone, 
he  at  times  indicated  numerous  symptoms  of  mental  disor- 
der. It  is  in  t)roof,  that  on  various  occasions  he  behaved 
in  the  most  violent  and  irrational  manner.  He  whistled, 
shouted,  wagged  his  head,  cut  extraordinary  capers,  whirled 
a  staff  round  his  head,  turned  somersets,  paraded  his  shop, 
and  marched  in  the  street  with  a  broom  or  a  codfish  trim- 
med with  ribbons,  strung  across  his  shoulders,  going 
through  martial  exercises.  On  meeting  friends  in  the 
street,  he  tossed  up  his  hat,  flourished  his  stick,  and 
knocked  off  their  hats.  He  had  a  keg  of  powder  in  his 
store,  and  would  lay  a  train  along  the  counter  and  fire  it 
off.  He  would  fire  off  his  gun  at  all  hours  of  the  night,  in 
the  house  or  in  the  street.    His  language  was  absur^,  fool- 
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ish,  rambling  and  incoherent  He  was  found  late  at  night 
in  the  street,  some  distance  from  home,  without  hat  or 
coat,  howling  or  jelling,  and  was  taken  home  several  times 
hj  the  police.  There  was  much  testimony  heard  on  this 
subject,  but  I  do  not  think  it  material  to  recapitulate  it. — 
Many  witnesses  were  also  sworn  to  establish  a  rational  state 
of  mind  and  competency  to  transact  business  and  make  a 
testamentary  disposition  of  his  property.  Taking  the  whole 
testimony  together,  the  result  seems  to  be,  that  while  at 
times  he  was  capable  of  making  a  bargain  or  protecting 
his  interests,  at  others  he  was  a  madman.  His  intemperate 
habits  were  undoubtedly  connected  with  these  changes,  his 
violent  and  insane  conduct  being  occasioned  either  by 
gross  excess,  or  as  often  happens,  by  occasional  abstinence. 
It  is  enough  to  say,  however,  that  if  such  a  man  was  cap- 
able of  making  a  rational  will,  the  &ct  that  at  the  time  of 
the  testamentary  act,  he  was  in  the  fuU  possession  of  the 
little  reason  he  ordinarily  had,  must  be  incontrovertibly 
established,  and  the  will  itself  must  be  shown  to  be  an  ac- 
tive, and  not  a  passive  performance — ^to  have  been  directed 
by  him  and  to  have  been  in  conformity  to  his  wishes  and 
intentions.  !N'othing  of  this  kind  satisfactorily  appears. — 
In  his  best  estate,  his  capacity  was  doubtful ;  the  will,  pre- 
pared when  he  was  insensible,  was  not  presented  when  he 
had  partially  revived  from  his  first  attack,  and  was  only 
brought  to  him  as  he  was  relapsing  into  unconsciousness. 
Under  all  the  circumstances,  therefore,  I  think  justice  re- 
quires that  the  instrument  should  be  refused  probate. 
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HOETON  VS.   HOBTOW. 


In  the  matter  of  the  Real  Estate  of  Joseph  H.  Hoeton, 

deceased. 

Oh  the  motion  to  confirm  the  report  of  sale,  in  proceedings  for  the  sale  of  the 
real  estate  of  a  deceased  person  for  the  payment  of  his  debts,  if  it  ap- 
pear that  a  snm  exceeding  ten  per  cent  on  the  bid,  ezdnnye  of  ex- 
penses of  a  new  sale,  can  be  obtained,  it  is  the  duty  of  the  Sarrogate  to 
Tacate  the  sale,  and  direct  another  to  be  had.  If  such  an  advance  can- 
not be  obtained,  and  the  sale  has  been  legally  made  and  fairly  con- 
ducted, the  Surrogate  is  imperatively  required  to  confirm  the  sale. 

A.  BoASDiUN,  fw  Adminutrairiz. 
D.  Hasbison,  Jb.,  for  Heirs, 


The  Susbooatb.  The  sale  in  this  case  does  not  appear 
to  have  been  illegally  made  or  unfairly  conducted,  and 
there  is  no  evidence  that  the  sum  bid  for  the  three  lots  was 
disproportioned  to  their  value.  If  a  sum  exceeding  the 
bid  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale, 
could  be  obtained,  it  would  be  my  duty  to  vacate  the  sale, 
and  direct  that  another  be  had.  Unless  such  an  advance 
can  be  obtained,  the  Surrogate  is  imperatively  required  to 
confirm  the  sale,  provided  it  was  legally  made  and  fairly 
conducted.  (2  jR.  S.y  3d  ed.,p.  168,  §§  33,  34.)  On  refer- 
ring to  the  price  brought  by  other  lots  on  the  same  plot  at 
the  same  sale,  Z  should  judge  that  these  three  had  been  sold 
for  their  full  value,  taking  into  view  their  assignmentr  as 
the  dower  estate  of  the  widow  of  the  intestate.  Whether 
they  ought  to  have  been  sold  separately  or  together  should 
have  been  questioned  before  the  sale.  They  are  described 
together  in  the  petition  and  in  the  order  of  sale.  They 
were  set  apart  to  the  widow  for  dower  jointly  together ; 
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and  a  donbt  as  to  the  propriety  of  their  dispositioii  in  this 
manner  is  first  snggested  before  me,  after  the  sale  had  been 
effected.  I  am  inclined  to  think  that  they  have  brought 
quite  as  much,  if  not  more,  sold  together,  as  thej  would 
have  produced  if  sold  separately.  The  sale  of  lot  133 
would  be  clearly  insufficient  to  pay  the  debts  and  expenses, 
inclusive  of  the  costs ;  and  one,  if  not  both,  the  other  lots 
would  have  to  be  sold.  The  purchaser  of  three  lots  on 
Flushing  Avenue  has  not  yet  accepted  his  deed ;  and  if  a 
resale  of  those  premises  shall  become  necessary,  it  may  be 
more  doubtful  than  ever  if  any  surplus  will  remain  after 
paying  the  debts.  Z  can  therefore  see  no  objection  to  the 
confirmation  of  this  sale. 


DOMINICK  V8.   MOOBE. 

In  the  matter  of  the  estate  of  Geobge  Dominiok,  deceased. 

AfTXB  the  expiration  of  a  life  estate,  the  will  directed  the  sale  of  the  prop- 
erty and  the  payment  of  eereral  legacies^  and  then  gave  one  half  of  tXL 
the  reridne  of  the  estate  to  P.  D.  and  her  six  children,  "  and  to  the  snr- 
Tiror  and  surTiyors  of  them.*'  P.  D.  raryiyed  the  testator,  but  died 
before  the  life-tenant;  and.it  was  held  that  her  legacy  did  not  lapse. 

The  general  rule  is,  that  all  legacies  yest  on  the  testator's  decease^  and  to 
preyent  the  yesting  the  contrary  intention  must  be  dear.  A  clause  of 
suryiyorship  is  ordinarily  referable  to  the  same  period — ^the  death  of 
the  testator — unless  the  distribution  is  postponed  till  the  determination 
of  a  life  estate,  in  which  case  the  weight  of  authority  uenu  to  incline  in 
fayor  of  referring  the  suryiyorship  to  the  period  of  distribution. 

Hie  gift  of  a  general  residue,  and  not  merely  of  the  remainder  in  a  particu- 
lar portion  after  the  death  of  a  life-tenant,  does  not  constitute  an  ex- 
ception to  the  general  rule ;  but  in  such  case  the  bequest  vests  on  the 
testator^s  decease,  although  a  portion  of  the  subject  matter  is  a  remain- 
der after  a  life  estate. 

Smitb  Babxsi,  for  Petitioner, 
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Tbe  Subbogatb.  The  will  of  the  deceased  gave  his 
daughter  Elizabeth  a  life  estate  in  certain  real  and  personal 
estate,  and  on  her  death  directed  a  sale  and  the  payment 
of  several  legacies  out  of  the  proceeds.  The  remainder 
was  disposed  of  as  follows :  "  All  the  rest,  residue  and  re- 
mainder of  mj  estate,  whether  real  or  personal,  in  law  or 
in  equity,  I  give,  devise  and  bequeath  as  follows,  to  wit, 
1.  One  half  thereof  to  my  beloved  son,  James  W.  Domin- 
ick,  his  heirs,  executors,  administrators  and  assigns  forever. 
3.  The  other  half  to  Fhilena  Dominick,  widow  of  Francis 
John  Dominick,  deceased,  and  her  six  children,  to  wit, 
George,  James  Blanchard,  Francis  Kostrand,  William 
Hudson,  Ann  Elizabeth,  and  Elizabeth,  and  to  the  survivor 
and'  snrvi/vors  of  them,  and  to  their  heirs,  executors,  admin- 
istrators and  assigns  forever,  share  and  share  alike." 

Fhilena  Dominick,  after  the  death  of  the  testator,  as- 
signed her  interest  under  the  will  to  Francis  Nostrand,  her 
son,  and  died  previous  to  the  decease  of  Elizabeth  Domin- 
ick, the  life-tenant  of  a  portion  of  the  estate.  It  is  claimed 
on  the  part  of  some  of  her  children  that  the  interest  of 
Fhilena  was  subject  to  a  right  of  survivorship  in  them,  and 
that  in  consequence  of  her  decease  before  that  of  Elizabeth, 
the  life-tenant,  her  assignee  takes  nothing  in  her  right. 
This  proposition  depends  entirely  on  the  time  or  contingency 
to  which  the  clause  of  survivorship  was  intended  to  refer ; — 
if  to  the  death  of  the  life-tenant,  in  that  case  only  the  sur- 
vivors of  Elizabeth  take — ^if  to  the  death  of  the  testator, 
all  the  legatees  surviving  the  testator  take  vested  interests, 
capable  of  disposition  and  transmission,  though  the  legatee 
die  before  the  time  fixed  for  possession  or  enjoyment  of  the 
legacy. 

Ab  a  will  takes  effect  on  the  death  of  the  testator, 
unless  by  special  direction  otherwise,  the  general  rule  is  that 
all  legacies  vest  at  that  time ;  and  to  prevent  the  vesting, 
there  must  be  evident  a  contrary  intention,  in  clear  lan- 
guage. For  the  same  reason,  it  was  at  one  time  established 
by  a  long  series  of  decisions,  that  a  clause  of  survivorship 
is  ordinarily  referable  to  the  death  of  the  testator — ^that  is, 
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to  the  time  of  the  yestmg  of  the  legacy,  and  not  to  the  time 
of  distribution  or  payment,  nnlese  very  clear  words  sus- 
tained the  latter  application.  Subsequent  adjudications 
have  impaired  the  force  of  this  canon  of  construction ;  and 
in  relation  to  pergonal  estate,  the  weight  of  authority  is 
thought  to  be  in  favor  of  applying  the  survivorship  to  the 
time  of  distribution,  when,  after  the  determination  of  a  life 
estate,  the  fond  is  given  to  a  number  or  a  class  as  tenants 
in  common,  omd  to  the  mjmnvora  of  them.  It  is  not  necessary, 
however,  to  pass  upon  that  question,  or  attempt  to  deduce 
some  general  rule  from  the  inconsistent  and  conflicting 
cases.  In  the  present  instance,  the  gift  is  of  a  general 
residue — real  and  personal — and  not  merely  of  the  re- 
mainder in  the  particular  portion  given  for  life  to  Elizabeth. 
The  testator  expressly  directs  his  debts  to  be  paid  out  of 
some  portion  of  his  estate  other  than  that  devised  to  Eliz- 
abeth. Whether  that  portion  was  large  or  small  does  not 
affect  the  construction  of  the  residuary  clause,  so  long  as  it 
appears  plain  that  the  testator  contemplated  other  subjects 
of  the  devise  besides  the  remainder  in  the  property  given 
to  Elizabeth  for  life.  It  is  also  worthy  of  observation  that 
in  regard  to  a  legacy  directed  to  be  paid  out  of  the  pro- 
ceeds of  this  very  property,  provision  is  expressly  made  for 
the  contingency  of  tjie  legatee  dying  before  the  life-tenant ; 
and  if  it  had  been  the  design  to  make  the  same  provision 
in  relation  to  the  donees  of  the  general  residue,  it  is  singu- 
lar similar  tmequivocal  expressions  were  not  used.  But  so 
&r  from  this,  the  residuary  clause  is  constructed  without 
the  sh'ghtest  reference,  in  language  or  by  implication,  to 
the  fact  that  one  of  its  subjects  was  a  remainder  on  a  life 
estate.  The  terms  used  are  such  as  would  be  appropriate 
in  case  there  was  no  such  remainder.  From  the  circum- 
stance that  the  residue  given  is  general,  and  not  solely  the 
residue  of  particular  property  previously  given  for  life,  the 
case  is  relieved  from  any  feature  tending  to  establish  an 
exception  to  the  usual  rule,  that  the  interests  xmder  a  will 
vest  on  the  testator's  death.    Such  property  as  was  not 
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previoTialy  given  for  life  would  undoubtedly  vest  immedi- 
ately on  the  testator's  death  in  all  the  persons  named,  then 
living ;  and  it  is  impossible  to  give  the  same  words  of  the 
same  devise  a  different  interpretation,  because  there  are 
other  residuary  interests  not  coming  into  possession  until 
the  death  of  a  life-tenant  The  testator  has  not  made  this 
distinction,  nor  indicated  such  an  intention.  The  clause  in 
question  must  be  left  to  its  ordinary  legal  construction, 
without  disturbance  from  the  peculiar  nature  of  some  of 
the  interests  affected  by  it.  I  am  of  opinion  that  Mrs.  Do- 
minick  took  a  vested  interest  in  aJl  the  residuary  estate  of 
the  testator,  independent  of  any  contingency,  the  survivor- 
ship being  referable  to  the  period  of  the  testator's  decease. 
Her  assignee,  therefore,  is  entitled,  notwithstanding  she 
died  before  Elizabeth,  the  life-tenant  of  a  portion  of  the 
property. 


Ex  PABTB,  Lindsay. 


In  the  moMer  of  proving  the  last  will  cmd  testament  of 
Maby  Lindsay,  deceased. 


Tbe  testatrix  commenced  her  will  in  this  way — ''According  to  my  present 
intention,  should  anything  happen  me  before  I  reach  my  friends  in  St 
LooiS)  I  wish  to  make  a  correct  disposal  of  the  three  hundred  doUars 
now  in  the  hands  of  H.,  Ac.  Of  this,  I  leave  to  A.  L,  <feo.  <fec"  After 
making  the  will,  she  proceeded  safely  to  St  Lonis^  and  subsequently 
returned  to  New  York,  where  she  died,  ffeld  that  the  validity  of  the 
instrument  must  be  tested  by  the  proof  of  its  original  execution,  and 
by  its  contents^  without  the  aid  of  parol  evidence  as  to  the  intention 
of  the  testatrix  in  respect  to  its  subsequent  ratification. 

Wills  may  be  conditional,  that  is,  dependent  for  their  testamentaiy  oper- 
ation upon  a  specified  contingency.  The  condition  must  appear  upon 
the  face  of  Ibe  will,  and  go  to  the  root  of  the  entire  instrument»  in  or- 
der to  affect  the  queation  of  probate. 
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If  the  oonditioiiB  are  of  partial  application,  the  will  is  admitted  to  proof, 
and  the  effeet  of  the  conditionB  upon  particular  legacies,  becomes  a 
matter  of  constmction. 

If  the  words  do  not  clearly  express  that  the  entire  instroment  is  to  take 
effect  or  to  fail  upon  a  particular  event,  the  court  is  justified  in  a  sen- 
tence of  probate  on  the  formal  proo(  so  as  to  leave  the  determination 
of  its  conditional  character  for  subsequent  consideration.  Held  that 
the  words  "according  to  my  present  intention,^  Ac,  in  the  introduc- 
tory part  of  the  present  will,  may  hare  been  designed  to  express  the 
occasion  of  making  the  instrument,  rather  than  a  clear  condition  on 
which  its  validity  waa  to  depend,  and  the  will  was  accordingly  ad- 
mitted to  proof. 


The  SiTBBoaATE.  The  instrnment  offered  for  probate^ 
bears  date  September  1, 1851.  It  is  proved  to  have  been 
duly  executed  as  a  will.  The  paper  rrms  in  this  way : — 
"According  to  my  present  intention,  should  anything  hap- 
pen me  before  Z  reach  my  friends  in  St.  Louis,  Z  wish  to 
make  a  correct  disposal  of  the  three  hundred  dollars  now 
in  the  hands  of  Mr.  Harrison,  bearing  interest  for  me.  Of 
this  Z  leave  to  Mrs.  Anne  Zindsay,  widow  of  my  dear  bro- 
ther now  deceased,  one  hundred  and  fifty  dollars,  for  the 
benefit  of  herself  and  her  children,  share  and  share  alike. 
The  other  hundred  and  fifty,  Z  leave  to  the  Associate  Pres- 
byterian Church,  &c.,  for  promoting  the  cause  of  Christ  in 
said  church." 

Zt  appears  that  the  deceased  proceeded  safely  to  St. 
Louis,  on  the  proposed  journey  mentioned  in  the  will,  and 
afterwards  returned  to  New  York,  where  she  died  in  De- 
cember last.  Zs  the  paper  propounded  for  proof,  an  abso- 
Ipte  or  a  conditional  will,  and  must  that  point  be  deter- 
mined on  the  probate  ?  At  common  law  there  might  be 
conditional  wills  of  personalty,  that  is,  wills  the  validity 
or  operation  of  which  was,  by  the  terms  of  the  instrument 
itself,  made  to  depend  upon  a  specified  contingency.  The 
condition  must  be  one  which  goes  to  the  root  of  the  entire 
will,  and  not  merely  to  certain  provisions,  in  order  to  have 
the  question  raised  on  the  probate.     K  the  conditions 
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are  of  partial  application,  the  "will  is  admitted  to  proof,  and 
the  effect  of  the  conditions  upon  the  particnlar  legacies 
becomes  a  matter  of  construction.  If  the  conditions  are 
general,  and  relate  to  the  entire  will,  the  vitality  of  the 
whole  instrument  is  involved,  and  the  question  becomes 
material  on  the  probate. 

There  is  another  question  necessary  to  be  deter- 
mined in  this  class  of  cases,  and  that  is,  whether  the 
words  clearly  express  a  contingency  upon  which  the 
instrument  is  to  take  effect,  or  whether  they  may  fairly 
be  interpreted  as  indicating  the  cause  or  occasion  of 
making  the  will ;  whether,  in  the  language  of  Sir  John 
!N^icholl,  ^^  it  is  an  absolute  condition,  or  dependent  on 
any  particular  motive  operating  at  the  time."  "  Albeit," 
says  Swinburne,  '^the  testator  make  his  testament  by  rea- 
son of  some  great  journey,  yet  it  is  not  revoked  by  the  re- 
turn of  the  testator."  In  Bvrton  vs.  GdUingwood^  4  Hagg.^ 
176,  the  wiU  began  in  this  way :  "  March  6, 1814.  Morn- 
ing, near  one.  All  men  are  mortal,  and  no  one  knows  how 
soon  his  life  may  be  required  of  him.  Lest  I  should  die 
before  the  next  sun,  I  make  this,  my  last  will  and  testa- 
ment, in  thankfulness  to  God  that  I  have  anything  left  to  de- 
vise." This  will  was  preserved  by  the  testator  for  eighteen 
years,  and  was  admitted  to  probate,  on  his  decease ;  the 
court  being  of  opinion  that  it  was  not  contingent  as  to  the 
disposition  of  die  property.  In  Forbes  vs.  Oordori^  3  Phill.y 
625,  the  court  said,  "  The  words, '  In  case  of  my  inability  to 
make  a  regular  codicil  to  any  will,  I  desire  the  following 
to  be  taken  as  a  codicil,  &c.,'  are  not  provisional  or  con- 
ditional terms,  but  mean  no  more  than  '  Till  I  make  a  reg- 
ular will,  so  long  I  adhere  to  this  paper.' "  In  Bateman  vs. 
Pennington^  3  Moore^  P.  C.  (7.,  223,  the  instrument  was 
written  in  ink,  but  dated  and  signed  inpencUy  with  the  ad- 
dition, "  In  cme  of  accident^  I  sign  this  my  wiUP  The 
testator  lived  more  than  three  months  after.  The  will  was 
admitted  to  probate.  The  terms,  in  the  case  of  Stnmss  vs. 
Schmidt^  3  PAiW.,  209.,  were,  "  In  case  I  should  die  on  my 
travels,  ifec."     The  testator  returned  home,  and  having 
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sabsequentlj  recogiuBed  the  paper  in  question^  it  was 
allowed  probate,  on  the  idea  that  a  conditional  will  may 
be  cony^led  into  an  absolute  one,  by  a  subseqnent  act  of 
ratification  or  recognition.  Baid  the  jndge,  ^'  Conrts  are 
cautions  how  they  constme  conditions  of  this  sort.  Z  have 
looked  whether  it  is  an  absolute  condition,  or  dependent 
on  any  particular  motive  operating  at  the  time.  It  does 
not  say  it  is  to  take  place  only  in  the  event  of  his  dying. — 
If,  on  the  return  of  the  deceased,  by  subsequent  acts  he 
has  recognised  those  papers,  I  should  not  hold  his  return  to 
be  such  a  defeasance  as  to  invalidate  the  will.  If  he  had 
returned  and  taken  no  notice  of  the  paper,  his  silence 
would  have  put  a  construction  on  it — ^if,  on  the  other  hand, 
his  conduct  shows  that  he  was  mindful  of  it,  the  court  is 
bound  to  cany  his  intentions  into  effect"  In  Ths  Ooods  of 
Ward,  4  Hogg,,  179,  the  paper  propounded  was  an  unat- 
tested letter  containing  this  expression:  ^' I  mention  these 
matters  thus  particularly,  to  serve  as  a  memorandum  for 
you,  in  case  it  should  be  the  Lord's  will  to  call  me  hence 
by  any  fatal  event  in  the  voyage  or  journey  before  us." 
This  instrument  was  rejected,  the  testator  having  returned 
from  his  journey  and  made  a  subsequent  attested  will.  In 
the  case  of  ToM'b  Wm,  2  WcMb  &  Serg.,  145,  the  wiU  be- 
gan in  this  way,  ^'  My  wish,  desire  and  intention  now  is, 
that  if  I  should  not  return  (which  I  will,  no  preventing 
Providence),  what  I  own  shall  be  divided  ob  follows."  It 
was  held  that  the  will  was  conditional,  and  the  party  hav- 
ing returned,  it  ceased  to  have  any  effect.  In  Pa/reona  vs. 
Lanoe,  1  Veaey,  Sen.,  190,  the  condition  was,  "If  I  die  be- 
fore' my  return  from  my  journey  to  Ireland."  The  deced- 
ent did  not  die  before  his  return.  Lord  Hardwicke  held 
that  the  will  was  entirely  contingent  upon  the  event  speci- 
fied, saying,  "  I  am  very  clear  without  help  of  an  authority, 
that  a  will  or  codicil  may  be  entirely  depending  on  a  con- 
tingency, so  as  to  have  no  effect  as  an  instrument  of  a  will, 
unless  tiiat  event  happened — ^nor  should  it  be  proved  in  the 
ecclesiastical  court."    In  Sinclair  vs.  Horn,  6  Veaey,  608, 
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the  contingencj  expressed  in  a  codicil,  was,  '^  In  case  I  die  : 
before  I  join  my  beloved  wife,"  &c.  The  testator  joined 
his  wife  before  his  death,  and  thongh  th^  codicil  had  been 
admitted  to  probate  in  the  ecclesiastical  court,  it  was  held 
by  the  Master  of  the  Bolls,  to  be  contingent,  and  to  be  de- 
feated by  the  failure  of  the  condition.  He  said,  "  There  is 
nothing  in  the  objection  upon  the  probate  of  this  codicil 
granted  by  the  ecclesiastical  court  I  do  not  say  there  may 
not  be  a  case  in  which  it  would  be  the  duty  of  that  Court 
to  refuse  probate,  where  the  objection  was  so  plain,  that 
there  could  be  no  doubt,  as  in  the  case  of  PwrwM  vs. 
Lcmoe^  where  it  was  clear  that  he  had  returned.  In  such 
a  case  the  Ecclesiastical  Oourt  might  refuse  probate,  the 
paper  being  clearly  not  intended  to  have  effect  in  the  event 
that  happened.  But  where  there  is  a  doubt,  to  say  they 
may  refuse  probate,  merely  because  in  one  possible  event 
the  instrument  may  be  left  inoperative,  cannot  be  main- 
tained." {See  Morrdl  vs.  Dickey^  1  Johns.  C.  -ff.,  153.) 

It  will  be  observed  that  all  these  cases  occurred  before  the 
adoption  of  the  statute  prescribing  the  mode  of  executing 
wills  of  personal  estate,  and  when  the  court  might  judge 
from  extrinsic  evidence  as  to  the  intention  of  the  testator. 
In  the  case  now  before  me  it  appears  in  proof  that  the  per- 
son with  whom  the  decedent  deposited  the  will  offered  on 
her  return  from  St.  Louis,  to  give  it  up  to  her,  saying  that 
"  she  supposed  the  paper  was  of  no  use,  to  which  the  dece- 
dent replied  she  wished  it  to  stand  as  it  was,  and  desired 
her  to  keep  it,  for  if  she  had  to  do  it  again  she  would 
make  a  similar  will."  At  the  period  when  parol  evidence 
of  republication  could  be  given  and  no  formal  act  was  re- 
quired, this  evidence  of  subsequent  ratification  or  recogni- 
tion would  have  been  sufficient.  But  under  our  statute, 
republication  now  requires  the  same  formalities  as  are  re- 
quisite to  the  original  execution  of  a  will.  The  validity  of 
this  instrument  must,  therefore,  be  tested  by  the  proof  of 
its  original  execution,  and  by  its  contents,  without  the  aid 
of  extrinsic  evidence  as  to  the  intention  of  the  testatrix.    K 
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the  will  be  admitted  to  probate,  it  will  still  remain  a  mat- 
ter of  construction  whether  the  beqnests  are  made  depend- 
ent upon  a  condition  or  contingency.  If  it  be  denied 
probate,  that  question  cannot  be  brought  before  a  Court  of 
Oonstruction.  If,  therefore,  in  a  case  of  this  kind  there  be 
room  for  reasonable  doubt  as  to  the  contingent  character 
of  the  instrument — ^if  there  are  not  clear  and  unquestiona- 
ble terms  of  contingency,  the  Probate  Judge  is  justified  in 
a  sentence  of  probate  on  the  formal  proof,  so  as  to  leave 
the  determination  of  its  conditional  nature  for  subsequent 
construction  and  interpretation.  In  this  instance,  to  say 
the  least,  there  is  room  for  reasonable  doubt.  The  words 
<^  According  to  my  present  intention,  should  anything  hap- 
pen me  before  I  reach  my  friends  in  St.  Louis,  I  wish  to 
make  a  correct  disposal  of  the  three  hundred  doUars  in  the 
hands  of  Mr.  Harrison,''  may  express  rather  the  occasion 
of  making  the  instrument,  than  a  dear  condition  on  which 
the  disposition  was  to  take  effect  She  does  not  say  that 
she  gives  (Atl/y  in  case  anything  should  happen,  but  ex- 
presses a  general  desire  to  make  "  a  correct  disposal "  of 
her  property,  naturally  introducing  the  reason  or  motive 
operating.  The  term  ^^  should  "  in  this  connection,  does  not 
necessarily  import  condition  or  contingency  as  to  the  sub- 
ject matter  of  tiie  instrument,  but  may  have  been  designed 
to  express  the  idea'  tiiat  lest  or  for  fea/r  ''  anything  should 
happen,"  &c.,  she  proposed  to  make  a  will.  It  is  used  by 
way  of  introduction,  and  not  in  the  clause  of  gift  The 
will  is  inartificiaUy  drawn ;  and  where  language  is  employ- 
ed without  exactness  or  precision,  close  and  literal  inter- 
pretation may  very  easily  carry  us  wide  of  the  intention. 
I  am,  therefore,  of  opinion  that  the  will  should  be  admitted 
to  proof,  and  its  construction  be  left  for  future  considera? 
tion. 

14 
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BfELSOH  VS.  THE  FUBLIC  ABIIIinSTBATOB. 


Nelson  vs.  The  Fubuo  Administbatob. 

In  the  matter  of  proving  the  last  Will  amd  Testament  of 
Jameb  Matheson,  deceased. 

Arm  adminifltration  granted,  four  unattested  wills,  three  others  apparent- 
ly duly  executed,  and  several  papers  of  reyocation  were  discoyered. 
The  last  of  the  executed  wills  was  proved,  and  it  was  held  that  it  was 
not  revoked  by  any  of  the  other  instruments  which  were  only  subscrib- 
ed by  the  testator,  but  not  attested  by  subscribing  witnesses.  A  revo- 
cation, to  be  valid,  must  be  executed  with  all  the  formalities  requisite 
for  the  due  execution  of  a  will.  This  will  is  not  affected  by  any  writ- 
ten evidence  of  an  intention  to  revoke,  no  matter  how  clearly  proved 
or  frequently  expressed. 

FoBsrn  A  Thompsox,  for  Szeeuton, 

A.  B.  TAPPAif,/orPt*6/i'c  AdmintBiratar. 


The  Subbogate.  Letters  of  administration  were  issued 
on  the  estate  of  the  deceased  to  the  Public  Administrator. 
Snbsequently,  four  unattested  wills,  three  others  apparently 
duly  executed,  and  several  papers  of  revocation,  were  dis- 
covered. The  latest  of  the  executed  wills  is  dated  February 
3, 1840,  and  that  is  the  instrument  now  offered  for  proof. 
Its  execution  is  formally  proved  by  the  depositions  of  the 
subscribing  witnesses ;  but  it  is  urged  that  it  has  been  revok- 
ed. Three  of  the  alleged  revocations  are  wills  signed  but 
not  attested,  and  three  are  mere  declarations  of  revocation, 
subscribed  by  the  testator,  but  without  the  names  of  sub- 
scribing witnesses.  They  run  in  this  way,  *'  I,  James  Math- 
eson,  &c.,  do  hereby  abrogate  and  revoke  all  testaments, 
wills,  or  codicils  I  have,  or  might  heretofore  have  made," 
&c.  ^^  I,  James  Matheson,  who  have  made  and  wrote  and 
signed  the,  within  my  last  will  and  testament,  do  hereby 
rescind  and  revoke  this  my  last  will  and  testament,  and  all 
or  any  other  wills  and  testaments  or  codicils  of  willS|  for- 
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merlj  or  heretofore  made  bj  me/'  &c.  '^  I  hereby  rescind 
and  revoke  these  my  last  wills  and  testaments,  or  any  other 
wills  and  testaments  or  codicils  of  wills  formerly  or  hereto- 
fore made  by  me."  The  first  of  these  was  on  a  separate 
sheet  of  paper,  the  second  on  what  appears  to  have  been  a 
wrapper,  and  the  third  on  the  back  of  a  will  execnted  in 
1839.  They  are  all  posterior  in  date  to  the  will  propound- 
ed for  proof.  They  express,  as  strongly  as  anything  can,  a 
determination  to  rescind  every  instroment  of  a  testamentary 
character  ever  executed  by  the  testator ;  and  they  express 
this  repeatedly,  showing  a  continued  and  earnest  intention 
to  revoke.  They  show  that  the  testator  supposed  the  mere 
writing  and  subscribing  them  was  sufficient  to  constitute 
a  present  operative  act  of  revocation,  and  that  his  will  ex- 
ecuted in  1840,  was  not  conformable  to  his  subsequent 
wishes.  But  notwithstanding  this  mistaken  supposition, 
and  this  undeniable  evidence  of  an  intention  to  revoke  all 
wilk,  the  law  must  govern,  though  the  rules  adopted  for 
wise  and  salutaiy  purposes  may  se^m  hard  in  this  particu- 
lar case.  The  statute  is  just  as  rigid  on  the  subject  of  writ- 
ten revocations  as  in  regard  to  the  execution  of  wills.  A 
revocation  in  writing,  to  be  valid,  must  be  "  executed  with 
the  same  formalities  with  which  the  will  itself  was  required 
by  law  to  be  executed."  The  testator  might  have  revoked 
by  burning,  tearing,  cancelling,  obliterating  or  destroying ; 
but  he  selected  the  mode  of  revocation  by  writing,  and  has 
fiuled  in  accomplishing  his  object  from  want  of  the  neces- 
sary formalities.  What  would  be  the  effect  of  a  written  dec- 
laration of  revocation  upon  an  executed  will — ^whether  it 
oould  be  regarded  as  a  present  attempt  at  canoeUation — it 
is  not  necessary  to  consider ;  for  the  will  upon  which  one 
of  these  revocations  was  written  is  anterior  in  date  to  the 
one  propounded.  Z  see  no  room,  therefore,  for  any  argu- 
ment on  the  subject :  the  terms  of  the  statute  are  clear 
and  unequivocal;  the  testator  has  adopted  a  manner  of 
revocation  in  which  he  has  failed  to  comply  with  the  law, 
and  these  informal  acts  have  no  legal  validity.  The  will 
must,  therefore,  be  decreed  to  have  been  duly  proved. 
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Bebnbs  w.  Weisseb. 


In  the  matter  of  the  Estate  of  WnxiAK  Weisseb,  deceased, 

A  judgpnent  against  a  Bvaety  on  a  atipulation  in  admiraltj,  recovered  after 
the  death  of  the  etipulator,  is  not  entitled  to  priority  of  payment  out  of 
his  assets.  The  provision  of  the  statate  authorising  jndgmentsi  in  cer- 
tain cases,  to  be  entered  against  the  deceased  after  his  death,  and 
declaring  that  such  judgments  shall  not  bind  the  real  estate,  but  be  con- 
sidered as  debts  payable  in  the  usual  coarse  of  administration,  relates  to 
judgments  in  our  own  courts. 

Whether  judgments  recovered  in  the  life-time  of  the  deceased,  in  the  United 
States  Courts  of  this  District,  are  entitled,  under  the  statute,  to  priori^ 
of  payment— ^tMsrtL 

Al ANSON  Nash, /or  Petitioner, 
M.  PoRTKB,  for  Adminittrator. 


The  8ubsooate.  The  afisets  of  the  intestate  being  insuf- 
ficient for  the  payment  of  all  his  debts  in  full,  Carl  Bemes^ 
one  of  the  creditors,  presents  a  demand  for  which  he 
claims  priority.  The  intestate,  in  the  month  of  January, 
1849,  signed  a  stipulation  in  admiralty  in  a  cause  wherein 
Bemes  was  libeUant.  On  the  sixth  of  the  succeeding  June, 
a  decretal  order  of  reference  was  made  to  ascertain  and 
compute  the  amount  due  the  libeUant ;  on  the  29th  of  De- 
cember the  Commissioner  reported,  and  on  the  2d  of  Janu- 
ary, 1850,  a  final  decree  was  entered,  and  judgment  was 
also  recovered  against  the  stipulators.  By  the  terms  of  the 
act  of  CongfeaB  of  March  3, 1847,  ^^  judgment  both  against 
the  principal  and  sureties  may  be  recovered  at  the  time  of 
rendering  the  decree  in  the  original  cause ;"  and  the  prac^ 
tice  is  to  enter  this  judgment  without  going  through  the 
form  of  a  suit,  and  to  enforce  the  stipulation  by  summary 
process  of  execution.  (1  Conkling^s  Admiralty^  412,  460 ; 
2  Id.,  775). 


Digitized  by 


Q^oo^z 


NEW-YO&K,  NOVEBfBER,  185S.  918 

BBB1IE8  VM.  WE19BBB. 

Weiaser,  the  intestate,  died  Angost  28, 1849,  and  I  sup- 
pose the  judgment  against  him  in  the  succeeding  January 
was  unauthorized.  At  the  time  of  his  death  he  was  only 
liable  on  the  stipulation,  and  was  not  a  judgment  debtor. 
If  proceedings  had  thereafter  been  taken  against  his  admin- 
istrator, they  could  have  resulted  only  la  a  judgment 
against  him,  and  not  against  Weisser. 

The  stipulation  in  admiralty  is  an  obligation  that  is  not 
dissolved  by  death,  and  extends  in  terms  to  heirs,  execu- 
tors and  administrators.  In  England,  the  Court  of  Admir- 
«lty  is  not  a  Oourt  of  Becord,  and  for  that  reason  has  at 
common  law  been  held  incompetent  to  take  recognizances 
^instituting  debts  of  record,  entitled  to  priority  of  payment 
and  binding  the  lands  of  the  cognitor.  Such  an  effect  of 
the  stipulation  has  not  been  claimed  by  the  Admiralty 
Courts  in  this  country.  But  even  treating  it  as  a  recogniz- 
ance, it  is  not  a  record  until  it  is  enrolled,  and  at  common 
law  a  recognizance  has  no  preference  over  specialty  debts 
until  enrollment  {Olyrni  vs.  Thorpe^  1  Bam  dk  Aid.  153. 
Bothomly  Ys.  jFi»iifax.  IP.  Wma.y  334).  At  the  time  of 
ITeisser's  death,  therefore,  there  was  no  debt  of  record 
against  him.  The  stipulation  was  nothing  more  than  a 
conditional  obligation  to  pay,  and  although  judgment  could 
be  entered  on  it,  without  service  of  process,  immediately  on 
the  final  decree  against  the  principal,  yet  that  was  not  in 
&ct  done  during  the  intestate's  lifetime.  The  stipulation 
certainly  did  not  constitute  a  judgment,  in  any  sense,  and 
our  statute  gives  priority  under  the  third  class  of  prefer- 
ences, only  ^^  to  judgments  docketed  and  decrees  enrolled 
against  the  deceased." 

There  is  a  provision  of  the  statute,  authorizing  judg- 
ment in  certain  cases  to  be  entered  against  the  deceased 
after  his  death,  and  then  it  is  directed  that  when  a  record 
of  judgment  shall  be  filed  and  docketed  within  a  year  after 
the  death  of  the  party  defendant,  the  judgment  shall  not 
bind  the  real  estate,  ^^  but  shall  be  considered  as  a  debt  to 
be  paid  in  the  usual  course  of  administration."    (2  B.  S.^p. 
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359,  §  8.)  K  the  effect  of  this  section  be,  as  supposed  (9 
Wendell^  455),  to  give  the  judgment  recovered  after  death 
priority  of  payment  over  simple  contract  debts,  yet  the 
provision  relates  only  to  judgments  in  our  own  courts. 

I  have  had  occasion  to  determine  that  judgments  re- 
covered in  the  courts  of  other  States,  have  no  priority  of 
payment  over  simple  contract  debts.  The  judgments  of  the 
United  States  courts,  are  not  to  be  considered  as  foreign 
judgments,  and  yet,  if  recovered  in  this  district,  do  they 
come  within  the  provision  of  the  statute  giving  judgments 
a  preference  ?  (6  Paige,  467.)  It  is  not  necessary  now, 
to  consider  that  question,  as  the  judgment  recovered  on  the 
stipulation  signed  by  the  intestate,  was  recovered  after  his 
death,  and  not  being  in  a  state  court,  and  therefore  not 
such  a  judgment  as  our  statute  contemplates  when  it  au- 
thorises judgments  to  be  docketed  after  the  death  of  the 
party,  has  no  statutory  authority  for  its  payment,  except  as 
an  ordinary  debt  The  claimant  must,  therefore,  be  denied 
any  preference. 


Brown  vs.  Lynch. 


In  the  matter  of  the  guardianship  of  Thomas  R.  Lynch. 

Itee  Surrogate  has  jurisdiction  to  grant  letters  of  guardianship  only  in  case 
of  minors  residing  in  the  county. 

Where  the  parents  resided  and  were  married  in  the  State  of  Conneeticui^  and 
the  child  was  bom  there,  the  father  haying  prcTiously  removed  to  New 
York,  where  the  mother,  after  the  birth  of  her  infant,  joined  him — 
Heldt  that  the  original  domicil  of  the  minor  was  that  of  his  parents  at 
the  time  of  his  birth. 

On  the  death  of  the  father,  the  establishment  in  New  York  haying  been 
broken  up^  and  the  mother,  with  her  child,  removed  to  the  residence  of 
her  parent  in  Connecticut — Heldf  that  the  domicil  of  the  minor  was 
changed  to  that  State. 
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Hie  mother  haviog  married  again,  and  left  Hartford  to  reside  at  Nev  York 
with  her  husband — Held,  that  although  bj  marriage  she  adopted  the 
domicil  of  her  husband,  the  domicil  of  the  child  was  not  thereby 
ehanged. 

Hie  mother,  after  the  £sther^s  death,  may  change  the  domicil  of  her  children,  ! 
provided  it  be  without  fraudulent  views  to  the  succession  of  the  estate.  \ 
The  domicil  of  the  children  does  not  necessarily  follow  that  of  the  sur- 
viving mother ;  for,  although  changing  her  own,  she  may,  from  wise 
motives^  refuse  to  alter  that  of  the  chUd.  The  presumption,  however, 
is,  that  their  domicil  follows  hers.  But  this  rule  does  not  obtain  on  the 
second  marriage  of  the  mother.  By  that  act  she  acquires  the  domicil 
of  her  husband,  and  loses  all  power  to  control  that  of  her  children. 

Although  the /ortttit  of  the  minor  may  follow  that  of  the  surviving  mother, 
yet  on  her  decease  the  forum  of  the  minor  is  restored  to  the  plaoe  of 
his  domici]* 

"WiL  C.  Fekdian,  for  Petitioner, 
Charues  BimxB,  far  Guardian, 


The  Subbogate.  This  is  an  application  to  revoke  the 
letters  of  gaardianship  granted  to  the  aunt  of  Thomas  B. 
Lynch,  October  14, 1852,  on  the  ground  that  the  minor  was 
not,  at  the  time,  a  resident  of  this  county.  There  is  no 
dispute  in  regard  to  facts ;  and  the  only  question  is  as  to 
the  conclusions  of  law. 

The  child  was  bom  at  Hartford,  Connecticut,  at  the 
house  of  his  maternal  grandmother,  Mrs.  Baphel.  His 
parents  resided  in  that  State  at  the  time  of  their  marriage. 
At  the  time  of  his  birth,  his  father  had  removed  to  New 
York,  where  he  was  afterwards  joined  by  his  wife.  They 
continued  to  reside  in  this  city  until  Mr.  Lynch's  death,  in 
June,  1846,  when  the  establishment  here  was  broken  up, 
and  Mrs.  Lynch  and  her  son  returned  to  the  house  of  her 
mother,  at  Hartford.  There  they  continued  to  live  until 
Mrs.  Lynch's  marriage  with  Francis  Brown.  Mrs.  Baphel 
says,  ^*  at  the  time  of  the  marriage,  it  was  understood  be- 
tween Mr.  Brown,  his  wife  and  myself  that  the  boy  should 
make  his  home  with  me.  He  remained  with  me.  His 
mother  moved  directly  to  New  York,  where  she  remained 
till  she  died,"  in  February  last.    On  the  29th  of  Januaiy, 
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1850,  Mr.  Brown  was  appointed  guardian  of  the  minor  by 
the  Judge  of  the  Court  of  Probate  for  the  district  of  Hart- 
ford. The  boy,  for  several  years,  has  been  at  school  at 
Hartford,  and  at  Wilton,  Connecticut,  and  in  vacation  re- 
turned to  his  grandmother's  honse,  where  he  boarded  nntil 
his  return  to  school.  She  had  the  entire  charge  of  him  in 
every  respect,  except  the  payment  of  his  expenses.  During 
the  lifetime  of  his  mother,  he  spent  some  portion  of  his 
vacations  with  her  in  New  York ;  but  it  does  not  appear 
that  he  has  been  in  this  cily  since  his  mother's  decease,  ex* 
oept  for  a  week  in  the  beginning  of  October  last  He  was 
brought  here  by  his  teacher,  who  is  in  the  habit  of  bringing 
his  scholars  from  Wilton,  and  dismissing  them  in  Kew 
York 

There  has  been  much  and  learned  discussion  in  relation 
to  the  residence  of  minors,  especially  among  the  civilians. 
Authorities  of  great  weight  and  distinction  have  differed 
materially  as  to  the  manner  in  which  a  change  of  the  minor's 
domicil  may  be  effected,  particularly  as  to  the  power  of  the 
guardian,  or  of  the  mother  after  the  decease  of  the  father. 
{PhiUimore  on  DanUcilj  §  67.)  I  have  no  doubt,  however, 
that  the  weight  of  modem  authority  is  in  favor  of  the 
proposition  that  the  surviving  mother  may  change  the 
domicil  of  her  minor  children,  provided  it  be  without 
fraudulent  views  to  the  succession  of  their  estate.  This 
power  did  not  exist  in  the  Boman  law,  which  may  account 
for  the  resistance  it  has  met  It  is  supported  by  the  author- 
ity of  Bynkershoek,  Voet,  and  Pothier,  Sir  Wm.  Orant, 
Justice  Story  and  Chancellor  Kent  {Potinffer  vs.  Wt^M- 
ma/Thy  3  MerimU^  67 ;  2  Kenfa  Com.^  pp.  227,  480 ;  Burgas 
Com.y  1,  p.  39.)  To  state,  however,  that  the  residence  of 
the  mother  is  necessarily  the  residence  of  the  child  is  too 
broad  a  position ;  for  the  power  of  effecting  the  change 
may  yerj  well  exist  without  being  exercised,  and  the 
mother's  residence  may  be  altered  while  at  the  same  time 
she  refiises  to  alter  that  of  the  child.  Where,  however, 
nothing  more  appears  than  the  removal  in  fact  of  the 
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mother  and  her  ehildren  from  one  abode  to  another,  the 
preBomption  wotdd  be  that  the  domicil  of  the  child  has 
followed  that  of  the  parent. 

Applying  these  principles  to  the  present  case,  it  appears 
that  the  residence  of  the  minor,  Thomas  B.  Lynch,  which, 
at  the  decease  of  his  father,  was  in  the  city  of  New  York, 
became  changed  to  the  State  of  Gonnecticnt  by  the  re- 
moval of  his  mother.  The  family  establishment  in  this  city 
was  broken  np,  and  she  retnmed  to  the  residence  of  her 
mother,  the  place  of  the  boy's  natiyity,  and  the  State  where 
she  and  her  hnsband  were  domiciled  at  the  time  of  their 
marriage.  Hiere  certainly  could  have  been  no  doubt  then, 
and  during  the  years  that  elapsed  before  her  second  maiv 
riage,  that  the  child  resided  in  Connecticut,  lliat  the 
mother  should  return  to  her  home,  aft^  the  only  tie  was 
dissolved  which  had  bound  her  to  a  residence  in  New  York, 
was  the  most  natural  thing  in  the  world.  All  her  interests 
and  attachments  were  manifestly  centered  there ;  and  after 
her  removal,  that  must  undoubtedly  be  considered  as  the 
place  of  her  permanent  abode.  The  domicil  she  had  ac- 
quired in  New  York,  by  the  occasion  of  the  removal  of  her 
husband  here  after  marriage,  ceased,  and  her  original  dom- 
idl  was  restored.  The  case  is  obviously  stronger  than  a 
change  of  domicil  to  some  entirely  new  place  of  abode. 

But  she  marries  again,  and  leaves  Hartford  to  reside  at 
New  York  with  her  husband.  It  is  a  universal  maxim  that 
the  wife  takes  the  domicil  of  the  husband.  {Digest^  50, 1, 
37 ;  Code,  12, 1, 18, 10,  40,  9 ;  Womrmdet^.  Wa/rrender,  9 ; 
JBUgh,  89.)  But  was  the  residence  of  the  minor  changed 
by  that  act?  In  the  first  place,  if  it  were  true  that  the 
domicil  of  the  minor  follows  that  of  the  surviving  mother, 
<m  her  second  mofrriage,  it  seems  to  me  plain  that  it  is  not  a 
matter  of  legal  neceesily.  The  mother  is  not  eompeUed  to 
diange  the  residence  of  her  child.  She  may,  from  wise 
and  prudential  motives  respecting  the  comfort,  happiness, 
or  education  of  her  ofbpring,  determine  not  to  change  his 
residence.    And  if  such  determination  be  evinced  and 
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acted  upon,  the  inference  that  might  be  drawn,  that  the 
domicil  of  the  child  followed  that  of  the  parent,  is  rebutted 
and  destroyed.  The  ordinary  presmnption  of  law  (if  it 
existed  in  such  a  case),  would  give  way  before  express  and 
positive  acts  subversiye  of  all  inferences  and  presumptions. 
If,  while  the  mother  continues  in  her  widowhood,  it  is  within 
the  scope  of  the  parental  authority,  when  she  changes  her 
own  domicil,  not  to  change  that  of  her  child,  the  moral 
reasons  for  such  a  power  would  be  much  stronger  in  the 
event  of  a  second  marriage,  supposing  she  still  retained 
any  capacity  to  effect  a  change  of  her  own  domicil.  But 
she  does  not.  By  the  act  of  marriage  she  takes  the  domicil 
of  the  husband ;  and  to  hold  that  the  domicil  of  the  child 
is  drawn  after  hers,  would  be  to  establish  an  arbitrary  train 
of  sequences  unsupported  by  reason.  The  mother  subjects 
herself  to  the  control  of  another  husband,  and  adopts  his 
home ;  and  when  she  ceases  to  occupy  an  independent  posi- 
tion as  the  head  of  the  fiEtmily,  she  cannot  delegate  to  another 
a  personal  trust  residing  in  her  for  the  welfare  of  her  chil- 
dren. I  have  no  hesitation  in  saying  that  the  proposition 
is  unsound,  which  maintains  as  a  necessary  legal  conse^ 
quence  that  the  domicil  of  the  child  follows  that  of  the 
step-father.  Children,  says  Pothier,  have  the  domicil  their 
mother  establishes,  without  fraud,  so  long  as  remaining  in 
widowhood  she  preserves  the  quality  of  chief  of  the  family ; 
but  when  she  remarries,  and  thus  acquires  the  domicil  of 
her  second  husband,  into  whose  fEimily  she  passes,  the  dom- 
icil of  the  second  husband  does  not  become  that  of  the 
children,  who  do  not  pass  into  the  family  of  their  step- 
fftther,  but  preserve  their  domicil  where  their  mother  had 
hers  before  she  remarried,  as  they  would  have  preserved  it 
had  she  died.  {Pothier^  Introd.  mix  OotiiumeSy  p.  9,  §  19 ; 
JSee  InAabitants  of  Freetown  vs.  Inhabitanta  qf  Tauntonj 
16  MiU8.  E,y  62 ;  School  IHredors  vs.  Jamea^  2  Watts  and 
Serg.j  568.)  It  maybe  said  that  these  principles  apply  only 
to  tiie  domicil  so  far  as  relates  to  the  question  of  succession, 
and  that  the  forum  of  the  minor  is  that  of  the  surviving 
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mother  or  guardian.  Even  if  that  were  bo,  I  think  that  on 
the  decease  of  the  mother  it  was  restored  to  the  place  of 
the  minor's  domicil.  But,  however  that  may  be,  the  juris- 
diction of  the  Surrogate  expressly  depends,  by  the  terms  of 
the  statute,  on  the  residence  of  the  minor.  Here,  in  the 
lifetime  of  the  mother,  the  court  of  the  place  where  the 
minor  had  his  domicil  appointed  the  step-father  guardian ; 
and  neither  the  mother  or  guardian  ever  changed  the  resi- 
dence of  the  child,  in  fact,  or  appUed  to,  the  forum  of  the 
parents  for  judicial  action.  The  actual  and  the  legal  dom- 
icil of  the  minor,  and  the  forum  appealed  to,  all  unite  to 
fix  the  place  of  residence  in  Connecticut,  and  not  in  this 
State.  The  mother,  on  her  second  marriage,  came  to  an 
understanding  with  her  husband,  that  the  boy  should  make 
his  home  with  the  grandmother,  in  whose  house  he  had 
been  living;  and  the  subsequent  conduct  of  the  parties 
was  invariably  in  harmony  with  this  understanding.  The 
arrangement  was  in  consonance  with  the  law,  and  the  rights 
of  the  minor,  and  was  never  disturbed.  I  am  therefore  of 
opinion  that,  on  the  marriage  of  his  mother,  the  child's 
residence  was  not,  by  legal  consequence,  changed  from 
Connecticut  to  Kew  York,  because  his  mother  acquired  the 
domicil  of  her  second  husband ;  and  that  if  such  change 
would  bave  been  effected  in  the  absence  of  a  contrary  ar- 
rangement, it  would  have  been  prevented  by  the  acts  and 
conduct  of  all  the  parties,  and  the  continued  residence  in 
fact,  of  the  minor,  in  the  State  of  Connecticut.  The  letters 
of  guardianship  issued  by  me  must  therefore  be  revoked. 
Hie  question  presented  being  somewhat  novel,  costs  are  not 
allowed  to  either  party. 
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In  the  matter  of  the  estate  of  Wobtht  W,  MoimK>MEBr, 


^Sbm  rule*  that  the  inrentorj  cannot  be  impeached,  relates  onlj  to  proceed- 
ing! in  relation  to  the  inventory  itselC  It  may  be  shown  on  the  ae- 
connting  of  the  administrator  or  ezeontor,  that  the  assets  were  not  cor- 
rectfy  stated  in  the  inventory. 

Where  partnership  property  has  come  into  the  hands  of  an  administrMtor, 
he  is  no  fnrther  acooontable  thaa  for  the  share  of  the  deceased  in  the 
partnership  assets,  after  payment  of  all  the  liabilities,  and  a  full  settle- 
ment of  all  the  partnership  aceonnts. 


Poixn  MoMTOomETy/of  n$Kt  of  kin, 
G.  P.  Asimowif/or  adminutrator. 


Thb  SiTBBoaATE.  On  the  accounting  of  the  snryiring 
administrator,  objection  was  made  that  the  administrator 
had  snirendered  to  one  Fredericks,  as  assets  of  the  firm  of 
Montgomery  &  Fredericks,  certain  gold  dust  which,  the 
next  of  kin  allege,  was  the  individual  property  of  the  de* 
ceased* 

I  think  the  proof  in  the  case  sufScient  to  establish  the 
partnership  between  the  intestate  and  Fredericks.  I 
hare  come  to  that  conclusion  independently  of  the  testi- 
mony of  Fredericks.  It  appears  also,  that  the  deceased 
stated  on  his  arrival  here,  that  he  had  come  to  N'ew 
York  for  the  purpose  of  purchasing  goods  for  the  busi- 
ness, and  had  brought  on  some  gold  dust  The  part- 
nership existence  being  determined,  the  question  remains 
as  to  the  ownership  of  the  gold.  That  fairly  comes 
before  the  court,  and  is  a  proper  subject  for  consider- 
ation. It  is  an  error  to  suppose  the  inventory  conclusive 
as  to  the  extent  of  the  assets.  It  is  true  an  inventory  can- 
not be  impeached,  but  tbiat  rule  relates  only  to  proceedings 
in  relation  to  the  inventory  itself.  An  account  may  be 
falsified,  and  upon  the  accounting  of  the  administrator  or 
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exoeutor,  the  parties  in  interest  are  entirely  at  liberty  to 
proye  that  he  has  not  aooonnted  for  all  that  he  has  received 
or  which  he  ought  to  haTO  received.  On  such  a  charge, 
his  inventory  will  not  help  him^  for  that  is  only  his  own 
sworn  statement  of  the  assets.  Of  course,  the  presunption 
of  law  is  in  &vor  of  the  coirectness  of  the  inventory, 
but  this  presnmption  goes  no  further  than  to  make  it  primA 
fade  evidence  of  the  assets.  It  may  be  rebutted,  and  it  is 
entirely  competent  for  next  of  kin,  legatees  or  creditors,  to 
show  that  the  account  is  false  or  erroneous,  in  the  omission 
of  assets,  either  received  or  which  ought  to  have  been  re- 
ceived. They  may  show  that  the  administrator  or  exe- 
cutor has  intentionally  failed  to  account  for  certain  portions 
of  the  estate,  or  that  he  has  made  himself  liable  by  failing 
to  collect,  or  improperly  surrendering,  the  property  of  the 
intestate.  The  rule  that  an  inventory  cannot  be  impeached, 
has  not  the  slightest  applicability  to  an  account  The  lat- 
ter is  a  separate  proceeding  which  has  nothing  to  do  with 
the  inventory.  Even  in  the  ecclesiastical  courts,  where  an 
inventory  and  account  frequently  come  in  together,  lega- 
tees and  next  of  kin  may  disprove  or  object  against  the  ac- 
count (4  Bumy  JEcc.  Z.,  488 ;  JSmton  vs.  Parker^  8 
Mod.y  168.) 

If  the  gold  dust  in  the  possession  of  the  intestate,  was 
partnership  property,  then  the  administrator  is  no  farther 
responsible  in  that  respect,  than  for  the  interest  of  the  de- 
ceased in  the  surplus  of  the  partnership  assets,  after  the 
settlement  of  the  partnership  accounts.  Mr.  Fredericks, 
the  surviving  partner,  stated  the  accounts,  and  paid  over 
to  the  administrator  the  amount  found  due  to  the  deceased, 
according  to  that  statement  Dunning  camiot  be  made 
liable  for  more  than  he  received,  unless  error  or  fraud  be 
shown.  I  am  satisfied  that  he  acted  in  good  faith,  and 
th^«  are  no  facts  in  proof  to  show  that  he  ought  to  have 
engaged  in  litigation  with  the  surviving  partner,  or  that  he 
could  reasonably  have  hoped  to  have  been  successful  if  he 
hadJnstituted  a  lawsuit     Fredericks  positively  avers  that 
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the  property  in  the  poesession  of  the  deceased,  for  the  most 
part,  belonged  to  the  firm,  and  that  the  acconnts  as  settled, 
were  strictly  correct.  He  met  the  intestate's  next  of  kin, 
at  Onondaga,  made  the  same  statements  to  them,  and  hav- 
ing previonslj  threatened  legal  proceedings  against  the  ad* 
ministratois,  agreed  that  he  wonld  not  proceed  within  a 
certain  period.  He  says,  "  They  wished  I  wonld  wait  ten 
days  before  going  on  with  snit  against  Dunning,  and  then 
George  Montgomery  wonld  come  down  or  write  to  me 
what  their  conclusion  was.  I  supposed  my  lawyer  had 
commenced  suit."  At  the  end  of  that  time,  Montgomeiy 
came  to  New  York,  and  the  settlement  was  made.  These 
facts  are  not  denied,  nor  has  an  attempt  been  made  to  dis- 
prove them.  Oeorge  Montgomery  was  himself  one  of  the 
next  of  kin,  and  interested  in  making  the  most  advantag- 
eous settlement  with  Fredericks.  Dunning  was  sick  at  the 
time,  and  the  arrangement  was  made  by  Montgomery,  after 
the  interview  between  Fredericks  and  the  family,  at  Onon- 
daga. All  this  seems  fair,  nor  can  I  discover  any  indications 
of  fraud  or  careless  dealing.  The  parties  interested  were 
fully  apprised  of  the  claim  of  Fredericks,  they  heard  his 
explanations,  understood  he  would  proceed  at  law,  unless 
the  matter  was  adjusted  within  a  specified  period,  and  yet 
took  no  steps  to  admonish  or  warn  the  administrators 
against  yielding  to  the  claim.  The  reasonable  inference  is, 
that  they  assented  to  the  arrangement ;  but  whether  that 
was  so  in  fact  or  not,  they  knew  of  the  position  Fredericks 
assumed,  and  if  they  desired  to  contest  it,  they  were  bound 
to  give  notice,  and  not  let  the  administrators  act  upon  the 
very  natural  supposition  that  their  proposed  course  met 
with  the  sanction  of  the  parties. 

But  apart  from  this,  I  do  not  see  that  the  administra- 
tors have  lost  anything  to  the  estate.  There  can  be  no 
doubt  of  the  partnership,  and  the  journey  of  the  intestate  to 
Kew  York,  on  the  partnership  business.  Looking  at  the 
object  of  the  journey,  and  other  circumstances,  a  presump- 
tion arises  that  the  property  belonged  to  the  firm ;  and  then, 
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FrederickB  proves  tliat  positivelj.  The  original  books  and 
accounts  were  all  shown  to  the  administrator,  Montgomery. 
Being  partnership  books,  the  presumption  is  in  favor  of 
their  accuracy ;  and  again,  Fredericks  positively  affirms  it. 
The  effort  to  impeach  the  acts  of  the  administrators  in  this 
respect,  must,  therefore,  fail.  This  disposes  of  the  most 
important  objection  to  the  accounts.  The  others  will  be 
determined  on  the  settlement  of  the  decree. 


WOODBUFF  VS.   Cox. 

In  the  matter  of  the  estate  of  Abraham  H.  Van  Wyok, 
deceased. 

On  an  application  for  the  payment  of  a  debt»  where  the  claim  has  been  as- 
signed and  the  proof  depends  chiefly  on  the  evidence  of  the  assignor, 
hdd  that,  inasmuch  as  in  an  action  at  law  the  assignor  would  not  be 
a  competent  witness  for  the  claimant,  it  was  proper  for  the  Surrogate 
to  dismiss  the  petition,  leaving  the  alleged  creditor  to  his  action. 

Hie  code  of  procedure  does  not  apply  to  proceedings  in  surrogates*  courts^ 
further  than  has  been  expressly  provided  therein.  In  the  first  part, 
surrogates* courts  are  enumerated  in  the  9th  class  of  courts W  justice; 
and  the  second  part  relates  only  to  civil  actions.  The  471st  section 
declares  that  the  second  part  shall  not  affect  proceedings  upon  man- 
damus or  prohibition,  nor  appeals  from  surr<^ates*  courts^  nor  any 
special  statutory  remedy  not  heretofore  obtained  by  action.  Proceed- 
ings in  surrogates*  courts  are  not  actions,  but  are  special  statutory  pro- 
ceedings. 

S.  R  Swain,  fwr  claimanL 
W.  SiLLiiiAN,/or  exeetUrix, 


The  SuBBOOAfE.  This  is  an  application  on  the  part  6t 
an  alleged  creditor,  for  the  payment  of  a  debt  The  claim 
was  controverted,  and  in  order  to  snstain  it,  the  petitioner 
depended  chieflj  upon  the  evidence  of  the  assignor  of  the 
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demand,  the  party  with  whom,  it  is  insisted,  the  testator 
contracted  the  debt  This  evidence  was  objected  to,  on 
the  gronnd  that  the  assignor  was  an  incompetent  witness 
imder  section  899  of  the  code,  which  declares  that "  When 
an  assignor  of  a  thing  in  action  or  contract,  is  examined  as 
a  witness  on  behalf  of  any  person  deriving  title  through 
or  from  him,  the  adverse  party  may  offer  himself  as  a  wit* 
ness  to  the  same  matter  in  his  own  behalf,  and  shall  be  so 
received.  But  such  assignor  shall  not  be  admitted 
to  be  examined  in  behalf  of  any  person  deriving  title 
through  or  from  him,  against  an  assignee  or  an  executor  or 
adfmnigtratorj  unless  the  other  party  to  such  contract  or 
thing  in  action  whom  the  defendant  or  plaintiff  represents, 
is  limriffj  and  his  testimony  can  be  procured  for  such  ex- 
amination." I  do  not  think  this  objection  well  taken,  for 
the  reason  that  the  code  of  procedure  does  not  apply  to 
proceedings  in  surrogates'  courts,  any  further  than  has  been 
expressly  mentioned.  Nothing  has  been  enacted  in  the 
first  part  of  the  code  relative  to  surrogates'  courts,  except 
simply  the  enumeration  of  them  in  the  9th  class  of  the 
courts  of  justice  of  this  State.  The  second  part  of  the  code 
relates  only  to  civil  actions ;  and  by  section  471,  it  is  ex- 
pressly provided  that  the  second  part  of  the  code  shall  not 
<<  affect  proceedings  upon  mandamus  or  prohibition,  nor 
appeals  from  surrogates'  courts,  nor  any  special  statutory 
remedy  not  heretofore  obtained  by  action."  Proceedings 
before  surrogates  were  not  actions  previous  to  the  code, 
but  special  statutory  proceedings,  and  they  are,  therefore, 
expressly  exempted  from  the  operation  of  the  code.  While 
I  am  clear  on  this  point,  I  am  satisfied,  however,  that  the 
present  application  ought  to  be  dismissed,  in  the  exercise 
of  the  discretion  reposed  in  me  by  the  statute  authorising 
the  surrogate  to  direct  the  payment  of  a  debt.  There  is 
no  hardship  in  turning  the  petitioner  over  to  his  action  at 
law.  His  claim  is  disputed,  and  forms  a  very  proper  sub- 
ject for  the  usual  forum  of  a  civil  action.  By  coming  be- 
fore me,  he  escapes  the  application  of  a  rule  of  evidence 
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dadgned  to  meet  a  class  of  cases  precisely  like  this — ^a 
mle  which  is  the  general  law  in  all  the  nsnal  channels  of 
JTiBtice,  which  is  most  wise  and  salutary  in  its  nature,  and 
is  espedaUy  applicable  to  proceedings  against  the  estates  of 
deceased  persons.  The  original  scope  of  the  code  em- 
braced all  the  tribunals  of  the  State,  but  the  execution  of 
the  plan  has  not  yet  reached  the  course  of  procedure  in  the 
surrogate's  court  But  the  principle  of  the  provision 
against  permitting  the  assignor  of  a  chose  in  action  to  be 
a  witness  in  establishing  the  demand,  when  the  other  party 
to  the  contract  is  dead,  has  received  the  sanction  of  the 
legislature.  While,  therefore,  I  cannot  apply  this  provision 
to  controversies  before  me,  stiU  I  am  so  far  bound  to  re- 
spect the  policy  and  principles  of  the  code,  as  to  send  the 
suitor  to  the  courts  of  justice  where  claims  like  his  are  or- 
dinarily tried,  and  where  he  will  have  the  general  law  of 
the  land  applied  to  his  case.  I  think  the  executor  may 
justly  claim  this,  for  the  reason  that  he  cannot  have  that 
law  applied  here.  Without  passing  upon  the  merits  of  the 
demand,  therefore,  I  must  dismiss  the  application,  and 
without  costs  to  either  party. 
15 
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Peebles  V€.  Case. 

In  the  matter  o/jn^oving  the  last  toiU  and  testammt  cf 
Fbaiyoib  Gbaham,  deceased. 

Tmo  wills  bearing  the  •ohm  date,  parportiDg  to  be  atteeted  by  the  9aiM  wit- 
nesMi^  and  hdh  in  the  handwriting  of  the  deoedent— one  Feeognieed 
and  proved  by  both  witnesses^  who  denied  any  knowledge  of  the  other 
-p-the  latter  was  admitted  to  probate  as  the  Uut  will,  notwithstanding 
the  denial  of  the  witnesses,  upon  evidence  of  handwriting,  identifica- 
tion of  the  instrament  as  recognised  by  the  decedent,  memoranda  in 
the  handwriting  of  the  deceased,  and  other  cireomstantial  eridenee. 

If  the  subscribing  witnesses  have  lost  all  recollection  of  the  execution,  the 
Courts  if  satisfied  from  other  evidenoe  that  they  did  in  fact  witness  the 
will,  may  admit  it  to  probate ;  tlie  performance  of  the  usual  formalities 
being  inferred  from  the  recitals  of  the  ientahan  clause. 

Whan  the  subscribing  witnesses  cormptly  deny  the  execution,  and,  dfirtioriy 
when  they  are  mistaken,  the  proof  of  Uie  will  may  be  supplied  from 
other  sources. 

The  proof  of  a  will  abides  by  the  same  rules  of  evidence  as  prevail  in  all 
other  Judicial  investigations. 

Hie  question  for  the  Court  is,  the /achun  of  the  instrument^  and  that  may  be 
proved  in  the  very  teeth  of  the  subscribing  witnesses. 

As  to  the  effect,  nature  and  character  of  their  testimony,  the  subscribing 
witnesses  stand  on  the  same  ground  as  other  witnesses,  on  the  subject 
of  contradiction ;  and  if  untruth,  mistake,  or  want  of  recollection  be 
alleged,  it  is  not  only  competent  to  prove  it^  but^  on  its  being  proven, 
and  the  Judge  being  satisfied  of  the  validity  of  the  will,  decree  of  pro- 
bate should  follow. 

Hie  sections  of  the  statute  providing  that,  where  the  witnesses  are  dead,  in- 
sane^ out  of  the  State,  or  incompetent  to  testify,  proof  of  their  signa- 
tures may  be  taken,  are  only  directory,  and  do  not  forbid  a  resort  to 
that  class  of  testimony  in  other  cases^  when  necessary  for  the  ascertain- 
ment of  truth. 

Having  attained  jurisdiction  of  the  subject  matter,  the  Surrogate,  where  the 
course  of  procedure  is  not  prescribed  by  statute,  must  dispose  of  it 
according  to  the  established  rules  of  evidence. 

Aldbw  J.  Spooxn  and  C.  G.  Pbblbb,  Exeevian  in  penon. 
Jab.  G.  M^Adam, /or  CantettanU, 
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The  Subbooate.  The  instrument  propounded  for  pro- 
bate in  this  case,  bj  the  exeontor,  0.  Glen  Peebles,  bears 
date  February  15th,  1850,  and  purports  to  be  attested  by 
William  R  Parsons,  and  David  F.  Smith.  On  the  examin- 
atioa  of  these  ^tnesses,  Oeorge  F.  Case  produced  another 
will  of  the  same  date,  which  the  witnesses  identified  as 
having  been  attested  by  them,  at  the  same  time  denying 
any  knowledge  of  the  execution  of  the  first-mentioned  will. 
Ife  is  important  to  examine,  with  critical  attention,  the  char- 
acter of  this  denial,  in  order  to  see  whether  it  is  founded 
upon  a  clear  and  distinct  recollection  of  the  circumstances, 
or  is  the  result  of  an  argument  in  the  minds  of  the  wit- 
nesses. If  the  latter,  then  they  may  be  mistaken  in  a  con- 
dnsion  derived  from  insufficient  and  erroneous  reasoning. 
Mr.  Parsons  says,  in  relation  to  the  execution  of  the  will 
propounded  by  Mr.  Peebles,  "  The  signature  of  my  name, 
as  a  subscribing  witness  thereto,  looks  very  m/uch  like  my 
tmting.  I  cannot  say  that  it  is.  I  would  not  like  to  say 
it  is  not^  and  I  cannot  say  thai' it  is  mineP  ^^I  have  not 
the  slightest  recollection  of  signing  it."  The  witness  then 
proceeds  to  state  that  he  did  attest  a  will  of  the  deceased ; 
tiiie  paper  produced  by  Mr.  Case, — and  he  gives  his  reasons 
iSor  fixing  upon  that  instrument.  He  says,  1.  That  at  the 
time  of  execution,  he  noticed  the  words  ^^  Sparhawk  Par- 
sons," ^^  eighth,"  on  the  last  line  of  the  first  page  of  the 
will.  3.  When  Smith  signed  his  name  ^^  David  F.,"  he 
asked  him  why  he  signed  so,  he  being  called  "Fred ; "  to 
which  the  otiier  replied  that  was  his  name,  ^^  David 
Frederick  Smith."  3.  That  when  the  testator  Glowed  his 
signature,  he  recollects  observing  a  peculiar  scratch  in  the 
fiourisb  under  his  name.  Mr.  Parsons  adds,  ^'  I  have  no 
recollection  of  signing  any  other  paper  than  Exhibit  No.  1. 
( the  will  produced  by  Mr  Case)  as  a  will,  for  him,  at  any 
other  time.  It  is  possible  I  may  have  signed  other  papers 
for  Mr.  Graham,  but  I  have  no  recollection  of  signing  any 
that  he  presented  to  me  on  that  day,  or  at  any  other  time, 
as  a  will,  except  Exhibit  No.  1.    I  am  quite  sure  he  did 
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not  exhibit  his  signatare  to  me,  to  a  paper  which  he  called 
his  last  will  and  testament,  at  anj  time,  except  Exhibit  No. 
1.  I  have  no  recollection  of  signing  any  other  papero  than 
Exhibit  No.  1,  at  any  time,  but  it  is  possible  I  maj  have 
done  so ;  but,  if  I  did,  I  did  not  know  what  the j  were,  at 
the  time.  Looking  at  mj  signature  to  the  will  propounded 
(by  Mr  Peebles)  alone,  /  dov^i  see  any  reason  to  douU  its 
gmidnenesa.  It  is  very  possible  it  may  be  my  signature, 
and  that  I  have  forgotten  the  occasion  of  putting  it  there, 
though  I  am  quite  sure  it  was  not  presented  to  me  by  Mr. 
Oraham  as  his  last  will  and  testament."  And  again,  ^^  I 
cannot  answer  distinctly  whether  the  signature  of  my  name 
to  said  will  was  or  was  not  written  by  me.  I  think  I  am 
acquainted  with  my  own  handwriting.  From  my  know- 
ledge of  my  own  handwriting,  I  say,  as  I  said  before,  it  is 
very  like  my  handwriting  and  possibly  may  be  mine,  but, 
not  haying  any  recollection  of  signing  that  paper,  I  cannot 
say  that  it  is  mine.  I  have  no  recollection  of  ever  signing 
but  one  paper  for  Dr.  Graham,  but  I  may  have  signed  a 
dozen.  I  can  generally  recognise  my  handwriting,  inde- 
pendent of  its  association  with  any  particular  paper.  I 
think  I  can.  The  only  difference  between  the  signatures 
to  the  two  wills,  that  I  observe,  is  that  the  signature  to  the 
will  offered  for  proof  (by  Mr  Peebles)  seems  stiffer  than 
the  other.  The  general  character  of  the  two  signatures 
is  not  precisely  the  same ;  but  if  I  did  not  write  the  signa- 
ture to  the  will  offered  for  probate  (by  Mr.  Peebles),  it  is 
a  very  good  imitation."  ^'  I  don't  think  there  was  more 
than  one  paper  signed  when  Exhibit  No.  1  was  signed,  and 
I  am  sure  there  was  but  one  paper  signed  as  a  will,  in  my 
presence,  by  Mr.  Graham  at  any  time." 

Mr.  Smith,  the  other  witness,  says  ^^  The  signature  of 
my  name,  to  the  paper  propounded  for  proof  in  this  matter 
by  Mr.  Peebles,  is  not  my  signature^ — U  net  my  handwri^ 
ing.^^  "I  never  saw  but  two  wills  in  my  life,  and  these 
are  the  two.  I  recollect,  distinctly,  signing  Exhibit  No.  1. 
The  reason  why  I  know  I  signed  Exhibit  No.  1  is,  because 
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it^is  the  vmf  I  always  write  my  name  /  and  Mr.  Parsons, 
at  the  time  I  signed  No.  1,  as  a  witness,  directed  my  atten- 
tion to  his  father's  name,  ^Sparhawk  Parsons,'  ^one 
eighth '  on  the  last  liae  of  the  first  page,  which  was  turned 
down.  "  I  never  signed  any  other  paper  as  a  witness  for 
Mr.  Graham.  I  never  sign  my  name  as  D.  Frederick  Smith. 
I  never  have  done  so  that  I  recollect.  If  I  have,  it  was  years 
ago, — BO  long  ago,  that  I  could  not  recollect.  I  am  positive 
I  never  witnessed  but  one  instrument  for  Dr.  Graham.  I 
am  positive  the  words  'Sparhawk  Parsons,'  ^one  eighth' 
were  on  the  last  line  of  the  first  page  of  the  paper  I  signed." 
On  being  recalled,  he  further  testified :  ^^IdonH  thmk  am/' 
iJking  was  said  as  to  pvttmg  ovnr  place  of  residenoe.^^  ^^  I 
think  I  have  written  to  Dr.  Graham."  "  I  should  say  I 
signed  my  name  to  those  letters,  David  F.  Smith,  or  D.  F. 
Smith.  Perhaps  it  might  have  been  Fred.  The  letter 
shown  to  me  is  mine."  It  "  is  signed  Frederick  Smith. 
That  is  not  my  usual  way  of  signing.  I  have  frequently 
signed  bills  and  receipts  for  Mr.  Dunlap.  I  don't  recall 
putting  the  D.  when  I  put  Frederick  in  my  signature.  My 
mode  of  signing  has  been  various,  but  when  it  is  out  of  my 
usual  way  I  recoUect  it."  "  The  signature  to  the  will  pro- 
pounded, is  not  mine.  I  did  not  write  the  words  added  to 
the  signature,  ^Exchange  Hotel,  188,  Fulton  St.,  'New 
York.'  I  positively  did  not  write  it.  I  never  signed  my 
name  in  that  way  in  my  life.  If  I  had  done  so  once,  I 
would  have  known  it.  The  writing  has  a  reaefrMa/nce  to 
mme^  is  a  good  imitationj  hut  it  is  not  mme.  They  are 
something  like.  There  is  a  difference,  almost  in  every  let- 
ter, that  I  can  see ;  but  I  don't  think  that  I  can  explain  it. 
There  is  as  much  difference  between  the  writing  in  the  sev- 
eral exhibits,  Nos.  2,  8,  4,  6,  6,  and  7,  as  between  the  sig- 
natures to  the  will  propounded  and  Exhibit  No.  1 ;  but,  in 
each  case,  I  can  identify  my  handwriting,  except  in  the  sig- 
nature to  the  will  propounded  for  proof.  I  should  say  the 
signature  to  the  latter  is  not  so  stiff  as  that  to  Exhibit  No. 
1.   I  think  the  general  characteristics  in  both  are  the  same." 
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'^The  body  of  both  instruments,  the  will  proponnded,  and 
Exhibit  No.  1,  including  the  attestation  clause,  are  in  Mr. 
Graham's  writing ;  but  I  don't  think  both  signatures  are. 
I  should  not  say  the  signature  to  the  will  offered  for  proof 
was  his.  I  should  think  ^  F.  Graham,'  on  the  paper  now 
shown  me  (No.  8),  is  in  his  writing.  I  should  think  the 
whole  paper  is  his.  I  should  not  say  No.  9  was  his.  I 
should  say  No.'lO  was  his,  and  also  Nos.  11  and  12.  I 
don't  know  that  I  ever  saw  Mr.  Peebles  write.  I  should 
think  that  the  words  Francis  Graham,  in  the  paper  now 
shown  me,  marked  No.  13,  looked  like  Mr.  Graham's 
signature."  Finally,  the  witness,  having  been  called  a 
third  time,  was  asked  whether  he  wrote  the  signature  of 
his  name  to  the  will  offered  for  proof  by  Mr.  Peebles,  and 
he  answered:  ^^No^Ididnot;  I  fieoer  wrcte  tny  name  in 
that  vmjP 

If  these  witnesses  disprove  the  execution  of  the  will 
propounded  by  Mr.  Peebles,  it  is  a  forgery,  and  one,  too,  of 
a  most  remarkable  character — a  forgery  of  the  names  of 
witnesses  to  an  instrument  in  every  other  respect  con- 
fessedly genuine.  For  there  is  no  manner  of  doubt  that 
the  entire  body  of  both  the  wills  in  question,  together  with 
the  attestation  clause  and  the  testator's  signature,  are  in 
the  writing  of  the  deceased  Francis  Graham.  To  suppose 
that  the  testator  put  the  names  of  Parsons  and  Smith  tho^ 
is  to  suppose  a  wrong  and  motiveless  act,  by  a  party  inter- 
ested in  having  a  genuine  instrument  The  paper  bean 
marks  of  having  been  written  after  exhibit  No.  1,  and  if 
Graham  attempted  to  imitate  the  signatures  of  the  wit- 
nesses to  the  first  paper,  he  would  not  have  varied  the  sig^ 
nature  of  Smith  from  «  David  F."  to  "  D.  Frederick."  If 
we  pass  to  the  other  supposition,  that  the  signatures  of  the 
witnesses'  names  were  written  by  some  other  person  than 
Graham,  then  the  fact  urged  by  Smith,  that  he  never  wrote 
his  name  in  that  way,  is  strongly  against  the  idea  that  any 
one  would  forge  his  name  in  that  way.  And,  besides  all,, 
on  the  hypothesis  of  a  forgery,  there  is  the  extraordinary 
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coincidence,  that  the  names  selected  for  that  purpose  are 
tiiose  of  the  two  persons  who  witnessed  the  other  wilL  To 
attempt  the  establishment  of  a  will  by  connterfeiting  the 
names  of  witnesses  who  are  living,  widiont  attempting  to 
secure  their  complicity,  is  certainly  a  singular  mode  of 
committing  a  great  crime. 

It  is  dearly  proved  that,  about  the  16th  of  Febru- 
ary, 1850,  the  decedent  executed  his  last  will  and 
testament,  and  yet  two  wills  are  produced,  each  bear- 
ing that  same  date,  appointing  the  same  executors, 
each  written  by  the  decedent,  and  each  purporting  to  be 
subscribed  by  iJie  same  witnesses.  It  is  certain  that  a  will 
was  executed.  If  there  was  only  one  will  executed,  which 
is  the  paper ;  or  does  not  the  solution  of  the  whole  difficulty 
consist  in  there  having  been  two  wills  executed  on  the 
same  day  f  If  ay  not  both  wills  be  genuine  ?  The  instru- 
ment propounded  by  Mr.  Peebles  is  more  ample  in  form 
than  the  other,  and,  without  doubt,  was  written  after  it. — 
In  exhibit  Ko.  1,  the  testator  says,  ^^  I  give,  &c.,  unto  the 
counsel  whom  I  have  this  day  retained  and  employed  (by 
my  sincere  friend,  0.  Glen  Peebles,  Esq.),  &c.  &c."  The 
will  offered  for  proof  by  Mir.  Peebles,  runs  thus,  "  I  give, 
&c.,  unto  Alden  J.  Spooner,  Esq.,  of  the  city  of  Brooklyn, 
an  attorney  and  counsellor  whom  I  have  this  day  retained 
and  employed  as  my  counsel  (through  my  friend  C.  Glen 
Peebles,  Esq.,  of  the  city  of  New  York),  &c.,  &c."  Besides 
being  less  fuU  and  formal,  in  several  of  its  details,  than  the 
will  produced  by  Peebles,  the  will  exhibit  No.  1,  contains 
an  alteration  of  the  interest  originally  bequeathed  to  Spar- 
hawk  Parsons,  from  "  one-eighth  "  to  "  one  quarter  part." 
By  each  of  these  instruments,  one-eighth  of  the  estate  is 
given  to  his  counsel,  and  the  remaining  seven-eighths  are 
distributed  in  eighth  parts.  Supposing  the  alteration  frcon 
"  one-eighth  "  to  "  one  quarter  "  bequeathed  to  Sparhawk 
Paroons,  by  exhibit  No.  1,  to  have  existed  at  the  time  of 
execution,  then  the  residue  was  all  disposed  of,  but  if  the 
alteration  was  not  made  at  the  time  of  execution,  then  one- 
eighth  of  the  residue  was  not  bequeathed.    The  decedent 
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was  a  copyist,  particular  in  preparing  papers,  and  of  snch 
accurate  habits  in  this  respect,  as  not  to  be  likely  to  issue  a 
formal  instrument,  containing  an  important  interlineation 
im-noted.  It  is  probable,  therefore,  that  the  interlineation 
in  question  was  made  on  the  discovery,  after  the  paper  was 
executed,  that  an  eighth  of  the  residue  had  been  omitted. 
{Burgoyne  vs.  Showier y  1  Hobertson^  p.  6 ;  Ijuehingftan  vs. 
Onslow^  12  Jteristj  465.)  This  mistake,  and  the  omission  of 
Mr.  Spooner's  name  in  the  first  clause  of  exhibit  Ko.  1, 
giving  a  bequest  to  ^^  counsel "  without  naming  him,  would 
naturally  lead  to  a  revision  of  the  will.  For  these  reasons, 
if  both  the  wills  are  genuine,  I  am  satisfied  that  exhibit 
Ko.  1  was  first  written  and  executed,  and  that  the  will 
produced  by  Mr.  Peebles  is  the  last  will. 

As  a  circumstance  that  may  bear  slightly  upon  the 
due  execution  of  both  wills,  I  may  mention  that  Smith 
says  the  transaction  occurred  near  the  middle  of  the 
afternoon,  at  3  or  4  o'clock,  while  Parsons  says  it 
transpired  near  the  middle  of  the  day.  Where  the 
testimony  of  a  witness  is  confessedly  affected  by  his 
reasoning,  and  is  not  given  as  a  matter  of  pure  recollec- 
tion, it  is  useful  to  test  the  evidence  by  the  statements  or 
conduct  of  the  witness  at  a  time  when  the  facts  on  which 
he  reasoned  were  different.  After  the  death  of  Mr.  Gra- 
ham, it  appears  that  Mr.  Peebles  applied  to  the  proprietor 
of  Dunlap's  hotel,  for  the  delivery  of  some  papers  contained 
in  the  desk  of  the  deceased.  At  that  time  the  will  pro- 
duced by  Mr.  Case  had  not  yet  been  found,  and  the  will 
in  the  possession  of  Mr.  Peebles  was  the  only  one  supposed 
to  be  existing.  Mr.  Dunlap  then  requested  to  see  the  will. 
Peebles  exhibited  it  to  him,  and  he  called  Mr.  Smith  and 
asked  him  "  if  that  was  his  signature,  to  the  will  Peebles 
had."  Mr.  Boberts,  one  of  the  witnesses,  says,  ^^  Smith  re- 
plied, I  think,  in  the  affirmative,  and,  at  any  rate,  the  desk 
was  opened  and  the  papers  delivered  up.  I  don't  remem- 
ber the  precise  words,  but  inferred  more  from  the  facts  that 
followed,  that  the  answer  of  Smith  was  satisfactory  to  Bun- 
lap.    I  am  quite  sure  he  did  not  deny  the  signature."    Mr. 
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Smith  admits  that  a  will  was  exhibited  to  him  at  Dmilap's 
hotel,  by  Peebles,  who  asked  him  if  the  signature  of  his 
name  thereto  was  in  his  handwriting.  He  says,  ^'  I  can- 
not say  that  the  will  propounded  is  the  same  paper,  and  I 
do  not  recollect  what  I  said  to  him.  I  might  have  said 
^  Yes,'  knowing  that  I  signed  a  will  for  Mr.  Graham.  I 
did  not  read  the  paper  he  showed  me.  I  have  no  recollec- 
tion of  telling  Mr.  Donlap,  that  I  had  seen  the  will  and  it 
was  all  right,  and  that  upon  that  representation  Mr.  Dun- 
lap  delivered  the  papers  of  the  deceased  to  Mr.  Peebles  as 
executor."  Again  he  says,  '^  He  handed  me  a  paper,  and 
I  looked  at  it — ^I  took  it  one  side  and  read  some  of  it,  saw 
it  was  a  will  in  fact,  and  told  Mr.  Dunlap  it  was  a  will, 
and  that  he  had  a  right  to  the  other  papers."  ^^  Mr.  Dunlap 
was  then  behind  the  bar.  I  recollect  his  coming  there 
with  a  will  but  once.  I  knew  Mr.  Graham's  writing,  and 
I  saw  the  signature  to  the  paper.  I  was  not  particular  to 
look  at  it ;  I  noticed  only  its  general  appearance.  I  cast 
my  eye  over  the  whole  paper ;  I  think  I  did  not  say,  *  Tee, 
that's  my  signature ;'  I  would  not  say  positively  that  I  did 
not  say  so,  but  I  don't  think  I  did,  because,  if  I  had  seen 
the  signature,  I  should  have  known  in  an  instant."  Again, 
on  being  re-called,  Mr.  Smith,  on  being  asked  whether  he 
saw  his  own  name  on  the  will  shown  him  by  Mr.  Peebles, 
answered,  "  Well,  I  think  I  did."  "  I  did  not  examine  it 
close  enough  to  be  certain  whether  it  was  my  handwriting 
or  not."  The  question  was  then  put  to  him :  "  Did  you 
say  it  was?"  He  answered,  "  Not  to  my  knowledge." — 
Question :  ^'  What  did  you  say  when  the  will  was  exhibit- 
ed to  you  ?"  Answer :  "  I  think  I  told  Mr.  Dunlap  it  was 
all  right"  Question :  '^  Did  you  suspect  it  was  not  the 
will  you  had  witnessed  ?"    Answer :  "  I  did  not" 

There  is  some  confusion  as  to  the  time  this  will  was  ex- 
hibited. Mr.  Roberts  thinks  a  printed  notice  of  the  probate 
was  shown  at  the  same  interview.  But  Mr.  Smith  states  that 
he  did  not  see  the  printed  notice  when  the  will  was  shown, 
and  Mr.  Parker  says  that,  when  the  desk  was  opened,  he 
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saw  the  printed  notice,  but  did  not  see  the  will.  The  will 
and  printed  notice  of  probate  conld  not  have  both  been 
exhibited  at  the  same  interview,  for,  on  the  citation  for  pro- 
bate being  issued,  the  will  was  deposited  in  this  office.  It 
is  argued,  therefore,  that  the  will  shown  Smith  was  not 
the  one  now  propounded ;  but  Mr.  Parker  mentions  a  fact 
which  I  think  explains  the  transaction.  He  says  he  went 
to  Dunlap's  hotel,  at  the  request  of  Mr.  Case,  who  stated 
that  the  desk  was  to  be  opened,  that  ^^  there  was  an  a^ 
pam^fnmt  fixed  for  that  time,  for  Mr.  Peebles  to  come  tliere 
and  open  the  desk."  ^^  It  strikes  me,"  he  adds,  ^^  that  Mr. 
Oase  said  he  had  seen  the  will  under  which  Mr.  Peebles 
claimed ;  that  he  had  been  at  the  surrogate's  office  and 
seen  it."  This  makes  it  probable  that  tbe  will  was  first 
exhibited,  and  then  an  cyppomtmefii  made  for  a  fiiture  meet- 
ing, at  which  time,  the  will  having  been  deposited  in  this 
office,  the  printed  notice  was  produced.  I  do  not,  how- 
ever, esteem  that  question  of  much  importance ;  for,  which- 
ever way  it  might  be,  one  thing  is  certain,  viz.,  that  the 
win  shown  Mr.  Smith  was  not  the  one  which  he  now  says 
is  the  only  one  he  ever  signed,  for  that  was  not  fawnd  fyg 
Mr.  Case  untU  after  the  desk  was  opened.  The  material 
&ct  is,  that  Mr.  Smith,  before  the  will  offered  by  Mr.  Oase 
was  discovered,  permitted  some  other  instrument,  submitted 
for  his  inspection,  to  pass  as  genuine,  and  which,  of  course, 
he  believed  to  be  genuine.  He  first  says,  he  does  not 
think  he  saw  the  signature  of  his  name,  but  subsequently 
thinks  that  he  did,  and  although  he  did  not  examine  it  close 
enough  to  be  certain  whether  it  was  his  writing,  admits 
that  he  told  Mr.  Dunlap  it  was  all  right,  and  did  not  sus- 
pect it  was  not  the  will  he  had  witnessed.  K,  therefore, 
he  never  signed  but  one  will,  he  has  already  been  mistaken 
once,  as  to  the  identity  of  the  instrument  he  did  sign. — 
Again,  he  stated  in  his  testimony,  as  one  reason  for  know- 
ing that  he  signed  exhibit  No.  1,  that  it  was  the  way  he 
(dways  wrote  his  name ;  and  yet  it  was  abundantly  estab- 
lished that  he  had  frequently  written  his  name  in  another 
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maimer.  Of  six  signatnreB,  admitted  to  be  his,  now  before 
me,  only  one  is  signed  David  F.  Smith,  three  D.  F.  Smith, 
one  Fred,  and  one  Frederick  Smith. 

As  to  the  state  of  the  evidence  in  regard  to  the  hand* 
writing  of  the  witnesses  to  the  Peebles  will,  it  preponder- 
ates in  fiivor  of  the  genuineness  of  that  instrument.  The 
signature  of  Mr.  Parsons  seems  almost  identical  in  both. 
That  of  Mr.  Smith,  allowing  for  the  variance  from  '^  David 
F."  to  "D.  Frederick,"  admits  of  the  same  remark,  in  my 
judgment.  Indeed,  Mr.  Parsons  himself  says  that,  looking 
at  the  signature  of  his  name  alone,  he  sees  no  reason  to 
doubt  its  genuineness.  A  witness  was  called,  who  gave  the 
same  opinion,  and  no  effort  was  made  to  disprove  it  In 
respect  to  Smith's  signatures,  Mr.  Dunlap  testified  that 
there  was  a  partial  resemblance  between  both  of  them  and 
Smith's  writing,  but  not  strong  enough  to  identify  either ; 
he  should  rather  think  that  he  did,  than  that  he  did  not, 
write  them  both,  but  his  impression  was  strongest  in  favor 
of  the  one  signed  ^^  David  F.  Smith."  Mr.  Case  says  that, 
as  to  the  signature  D.  Frederick  Smith,  there  is  a  resem* 
blance  to  Smith's  writing,  and  he  could  not  say  it  was  not 
his ;  does  not  believe  it  to  be  genuine,  from  the  fact  he 
had  never  seen  it  written  in  that  way.  He  adds  that,  at 
the  date  of  the  will,  he  knew  nothing  of  his  signature. 
Two  witnesses  were  called  to  impeach  the  signature  ^'  D. 
Frederick  Smith,"  and  expressed  the  opinion  it  was  not  in 
Smith's  writing;  but  the  value  of  their  judgment  in  the 
matter  may  be  readily  seen,  when  it  is  stated  that  they 
both  gave  the  same  opinion  in  regard  to  a  number  of 
signatures  and  letters  which  Smith  acknowledged  to  be 
written  by  him. 

The  denial  of  witnesses  as  to  the  formalities  required  by 
statute,  for  the  due  execution  of  a  will,  where  they  do  not 
recoUect  the  occasion  of  the  execution,  can  have  no  greater 
force  than  the  failure  of  recollection  as  to  the  occasion. 
Of  course,  if  they  have  forgotten  the  main  occurrence — if  * 
they  do  not  remember  the  transaction  as  a  whole,  they  do 
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not  remember  the  parts.  If  bo  important  a  part  as  the 
signature  of  their  names  as  witnesses  has  escaped  recollec- 
tion, the  accompanying  incidents  must  have  shared  the 
same  fate.  The  same  line  of  reasoning  is  applicable  where 
the  witnesses  corruptly  deny  their  participation  in  the  exe- 
cution. The  denial  of  the  principal  event  necessarily 
involves  all  the  details  in  the  same  result. 

I  shall  next  advert  to  some  other  evidence  which  bears 
materially  upon  the  case.  1.  The  testator  abode  at  Dun- 
lap's  hotel,  Parsons  boarded  in  the  same  house,  and  Smith 
was  employed  at  the  Exchange  Hotel,  next  door.  If  the 
testator,  after  having  executed  one  will  before  these  per- 
sons, altered  and  corrected  it,  it  was  natural  that  he  should 
€all  them  in  again  to  witness  the  new  instrument.  3. 
Smith  states  that  he  does  not  recollect  that  anything  was 
uaid  at  the  execution  of  the  will,  as  to  writing  his  place  of 
residence ;  and  yet  he  never  witnessed  a  will  before ;  and  is 
not  likely  to  have  known  of  the  provision  of  the  statute  on 
that  point.  3.  The  will  produced  by  Mr.  Peebles  is  iden- 
tified by  Mr.  Spooner.  There  was  something  unusual  in 
the  origin  of  this  instrument,  which  has  led  to  the  existence 
of  this  testimony.  It  appears  that  Mr.  Graham  was  in- 
volved in  a  burdensome  litigation,  and  about  the  12th  of 
February,  1850,  was  apprised  by  his  counsel,  Mr.  Cutler, 
that  he  desired  him  to  secure  the  services  of  some  other 
person.  Through  the  intervention  of  Peebles,  the  suit  was 
then  placed  in  charge  of  Mr.  Spooner.  Having  no  means 
at  his  command,  the  testator  proposed  compensating  his 
counsel  by  some  testamentary  provision ;  and,  the  proceed- 
ings in  the  cause  requiring  prompt  attention,  the  execution 
of  the  will  was  not  likely  to  be  delayed.  Now,  Mr. 
Spooner  states  that  he  saw  the  will  very  soon  after  its  date ; 
that  Peebles  brought  it  to  him,  having  previously  put  into 
his  hands  the  papers  in  Graham's  suit,  and  requested  him 
to  undertake  the  case.  He  had  one  or  two  interviews  with 
Mr.  Graham,  and  expressed  some  reluctance  to  assume  the 
management  of  so  onerous  a  case.    He  says,  ^'  After  these 
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interviews  with  Mr.  Graham,  Mr.  Peebles  brought  over 
the  will,  showed  it  to  me,  and  I  examined  it  to  see  what  its 
purport  was,  and  whether  it  was  properly  executed.  It 
became  necessary  for  me  to  see  Dr.  Graham  the  same  af- 
ternoon ;  I  went  with  Mr.  Peebles  to  Dunlap's  hotel,  where 
we  saw  Dr.  Graham  together.  Mr.  Peebles  took  out  that 
paper  and  showed  it  to  Dr.  Graham,  and  said  he  had 
showed  it  to  me,  and  it  was  all  right,  and  I  was  going  to 
undertake  his  suit ;  I  then  told  the  Doctor  I  did  not  want 
anything  of  that  kind ;  I  would  undertake  his  suit  for  him, — 
he  was  in  poverty, — ^and  argue  the  motion  that  was  coming 
on.  Dr.  Graham  said  Mr.  Peebles  had  been  a  good  friend  of 
his ;  he  had  taken  Peebles'  advice,  and  he  did  not  want 
anybody  to  work  for  him  for  nothing.  We  then  went  on 
and  talked  about  business — the  suit  in  question.  There  is 
not  the  slightest  doubt  in  my  mind,  the  will  shown  me  by 
Mr.  Peebles  is  the  one  propounded  for  proof  by  him. 
The  impression  on  my  mind  is,  that  I  was  one-eighth  legatee 
in  the  will  shown  me ;  there  was  no  question  in  my  mind 
about  that ;  I  recollect  also,  that  I  was  made  executor  in 
the  will  shown  me,  and  also  that  Mr.  Peebles  had  four- 
eighths  of  the  estate ;  that  is  the  impression  on  my  mind. 
I  can't  say  that  I  recollect  any  other  of  the  provisions  of 
the  will ;  I  took  no  particular  note  of  it ;  there  were  no  in- 
terlineations at  all  in  the  will  shown  me ;  the  paper  was  a 
dear  one ;  if  there  had  been  interlineations  I  should  have 
noticed  it,  and  commented  upon  it.  When  Peebles  showed 
the  will  to  Graham,  he  took  it  out,  opened  it,  and  showed 
it  to  Mr.  Graham,  holding  it  in  his  own  hand,  and  said,  I 
have  shown  this  to  Mr.  Spooner ;  I  could  see  it  was  the 
same  wiU  he  had  shown  me  before."  *  *  *  «  After 
Mr.  Peebles  showed  Mr.  Graham  the  will,  he  Mr.  Peebles 
retained  the  paper,  bo  far  as  I  knew."  4.  Mr.  Outler 
states  that  a  short  time  before  February  12, 1860,  the  test- 
ator '^  stated  repeatedly,  that  he  had  made  a  will  in  favor 
of  Mr.  Peebles,  devising  his  property  to  Mr.  Peebles;  or 
that  he  intended  to  make  such  a  will.  I  think,  on  one  oo* 
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caaion,  he  said  he  had  made  it"  6.  Mr.  King  testifies  that 
on  the  35th  of  February,  1850,  on  the  occasion  of  a  motion 
made  in  the  suit  pending  in  the  Common  Pleas,  the  testator 
said  ^'  he  had  made  his  will,  and  left  his  property,  or  the 
bnlk  of  it,  to  Mr.  Peebles."  6.  The  will  produced  by  Mr. 
Case  is  endorsed, — ^^Last  will  and  testament  of  Fltmcis 
Graham,  dated  and  executed  the  15th  of  February,  1850." 
The  will  propounded  by  Mr.  Peebles,  is  endorsed, — ^^  Dated 
and  executed  the  15th  day  of  February,  1850."  Both  of 
these  endorsements  are  in  the  handwriting  of  the  deceased, 
and  they  assert  the  execution  of  both  the  instruments,  on 
the  same  day. 

Had  the  evidence  stopped  at  this  point,  I  do  not  see 
how  any  reasonable  doubt  could  have  existed  as  to  the 
genuineness  of  both  wills.  Thinking  it,  however,  a  proper 
case  for  the  examination  of  the  parties  producing  the  in- 
struments, I  examined  Mr.  Peebles  and  Mr.  Case,  and  a 
circumstance  was  somewhat  singularly  disclosed,  still  fur- 
ther favoring  the  ascertainment  of  the  truth  in  this  remark- 
able case. 

7.  Mr.  Peebles  stated  that  the  instrument  offered  by 
him  for  probate,  was  handed  to  him  by  the  testator,  he 
thinks  the  day  of  its  date,  to  take  charge  of  it,  and  also  for 
the  purpose  of  seeing  whether  Mr.  Spooner  would  act  un- 
der it.  He  testified  that  the  instrument  had  remained  in 
his  possession  until  it  was  deposited  in  this  office  fbr  proo£ 

8.  Mr.  Case  stated,  that  the  will  produced  by  him  was 
found  with  other  papers,  in  the  pocket  of  an  old  coat  be- 
longing to  the  deceased,  taken  from  his  desk  after  his 
death,  when  it  was  first  opened  at  Dunlap's  hotel,  as  already 
inentioned.  At  that  time,  Peebles  took  possession  of  the 
papers  in  the  desk,  and  the  coat  was  thrown  aside  as 
worthless.  Mr.  Case  took  it  home,  with  Peebles'  permission. 
On  learning  this  &ct,  I  directed  Mr.  Case  to  produce  all  the 
papers  so  discovered  by  him.  He  did  so ;  and  in  the  bundle 
produced  were  two  old  wills  of  the  testator,  one  endorsed, 
^*  Last  will  and  testament  of  Francis  Graham,  of  the  eity  of 
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New  York,  dated  and  executed  SOth  Oct,  1849 ;"  and  the 
o&er,  ^^  The  last  will  and  testament  of  Francis  Graham,  8ih 
Nov.,  1849.'^  There  was  also  a  wrapper  endorsed,  "The 
laet  will  and  testament  of  Francis  Graham,  8th  Kov.,  1849." 
On  a  careful  examination  of  the  bundle,  another  wraj^er 
wa0  discovered,  having  the  following  endorsement : 
"Old 

Wills  of  Francis  Graham, 
SOth  Oct,  '49. 
Vide  8  Nov., '49. 
Befodked  hy  one  confided  to  the  core  of  C.  0.  PeMee^ 

All  these  endorsements  are  in  the  handwriting  of  the 
deceased ;  and  the  memorandum  thus  found  affords  a  con- 
dosive  corroboration  of  the  fSact  stated  bj  both  Peebles  and 
Spoons,  in  relation  to  the  custody  of  the  Peebles  will. 
Besides  the  declaration  endorsed  on  that  will  by  the  de- 
ceased, that  it  was  execvited  February  15, 1850 ;  besides  the 
evidence  of  Mr.  Spooner  and  Mr.  Peebles,  establishing  that 
the  document  was  in  Mr.  Peebles'  possession,  with  the 
knowledge  and  approbation  of  Graham, — ^we  have  here, 
from  an  unexpected  quarter,  another  declaration  in  the 
writing  of  the  deceased,  found. in  the  same  place  where  the 
Case  will  was  discovered,  and  stating  that  he  had  confided 
hia  will  to  the  care  of  Mr.  Peebles.  Here  is  a  will,  writ- 
ten and  subscribed  by  the  testator, — endorsed  by  him  as 
eodemted^ — from  the  character  of  its  contents,  evidently  a  re- 
vision of  anothw  altered  will  of  the  same  date, — ^purporting 
to  be  attested  by  the  same  persons  who  witnessed  the  al- 
tered will, — delivered  by  the  testator  to  one  of  the  executors, 
for  the  purpose  of  exhibiting  it  to  another  person,— exhibited 
to  that  person  alone,  and  also  in  the  testator's  presence, — and 
retained  by  the  executor  until  the  testator's  decease.  And 
on  the  other  hand,  we  have  the  altered  will  found  after  the 
testator's  death,  in  his  coat  pocket,  and  never  shown  to 
have  been  out  of  his  possession ;  and  in  the  same  receptacle 
a  memorandum  is  d^covered,  declaring  that  his  will  had 
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been  entrnsted  to  the  charge  of  his  executor.  The  evi- 
dence is  circumstantial,  but  the  circnmstances  are  all 
singularly  harmonious,  consistent,  and  sustained  bj  proof 
from  independent  and  different  sources.  Mr.  Spooner, 
Mr.  Peebles,  and  the  written  declaration  of  the  testator,  en- 
dorsed on  the  will,  all  unite  to  establish  its  genuineness,  and 
even  the  memorandum  produced  by  Mr.  Case  himself,  aids 
in  its  authentication.  By  the  force  of  such  testimony,  in 
connection  with  the  other  facts  already  considered,  I  am 
constrained  to  the  conclusion  that  the  instrument  pro- 
pounded by  Mr.  Peebles  is  the  last  will  and  testament  of 
Francis  Graham,  and  bears  the  genuine  signatures  of  the 
subscribing  witnesses. 

When  the  witnesses  to  a  will  are  dead,  or  have  forgot- 
ten the  circumstances  of  the  execution,  the  performance  of 
the  formalities  required  by  statute  may,  after  proof  of  their 
signatures  and  that  of  the  testator,  be  inferred  or  presumed 
from  the  recitals  of  the  testatum  clause.  {Chaffee  vs.  Bafp- 
tut  Miss.  Cofiv.j  10  PaigSy  85;  In  the  Goods  ofi  Leach,  12 
Jurist^  381.)  On  the  supposition  that  Parssons  and  Smith 
have  lost  all  recollection  of  the  transaction,  the  court,  if 
satisfied  from  other  evidence  that  they  did  in  fact  witness 
the  wUl,  may  admit  it  to  probate.  I  have  no  doubt  at  all 
that,  even  when  the  subscribing  witnesses  corruptly  deny 
the  execution,  and,  dfortwri^  where  they  are  mistaken,  the 
proof  of  the  will  may  be  supplied  from  other  sources.  It 
is  an  error  to  suppose  that  the  law  has  invested  the  sub- 
scribing witnesses  with  absolute  power  to  defeat  the  ends 
of  justice.  It  would  be  a  most  dangerous  doctrine,  to  hold 
that  the  validity  of  so  important  an  instrument  depends 
entirely  on  the  honesty  of  the  two  witnesses,  and  that  if 
they  deny  its  execution  the  will  inevitably  falls.  Such 
may  often  be  the  consequence  in  the  absence  of  any  other 
proof,  but  it  is  not  a  necessary  consequence  in  law ;  such  a 
tremendous  power  is  placed  in  no  man.  The  proof  of  a 
will  abides  by  the  same  rules  of  evidence  as  prevail  in  aU 
other  judicial  investigations.  The  question  for  the  court  is, 
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the  factum  of  the  instrument,  and  that  may  be  proved  in 
the  very  teeth  of  the  subscribing  witnesses.  Suppose  (by 
way  of  illustration)  that  a  will  duly  executed,  and  subscribed 
by  the  testator  with  the  witnesses  in  the  presence  of  a 
number  of  disinterested  persons,  were  repudiated  by  the 
subscribing  witnesses ;  would  it  not  be  competent  to  prove 
its  due  execution  by  these  by-standers  ? 

I  am  not  aware  that  any  case  precisely  of  this  kind,  has 
before  occurred  ;  but  it  has  often  been  conceded  that  a  will 
may  be  proved  against  the  evidence  of  subscribing  witnesses. 
The  witnesses  have  frequently  been  contradicted  as  to  partic- 
ular facts,  such  as  capacity,  the  signature  of  the  testator,  &c. 
In  Lowe  vs.  JoUiffe,  1  Wm.  -ffZ.,  366,  the  three  subscribing 
witnesses  to  the  will,  and  the  two  surviving  ones  to  a  codi- 
cil, and  a  dozen  servants  to  the  testator,  all  unanimously 
swore  him  to  be  utterly  incapable  of  making  a  will ;  and 
yet  the  jury  were  satisfied  of  the  perjury  of  all  the  wit- 
nesses except  one,  and  the  validity  of  the  will  was  estab- 
lished. In  JacksoTh  vs.  Chrt^tmcm^  4  Wendell  -ff.,  277, 
Justice  Sutherland  said,  ^'  K  the  subscribing  witnesses  all 
swear  that  the  will  was  not  duly  executed,  the  devisee 
may,  notwithstanding,  go  into  circumstantial  evidence  to 
prove  its  due  execution."  In  Hitch  vs.  Wells^  10  Bewocm^ 
84,  one  of  the  witnesses  was  dead,  and  his  signature  was 
proved.  Another  witness  testified  that  he  made  his  mark 
to  the  will,  but  did  not  remember  that  the  testatrix  signed 
it  But  the  other  witness  denied  her  signature,  and  swore 
that  she  could  not  write  her  name.  Five  persons  were 
called  to  prove  she  could  not  write,  and  three  to  show  the 
contrary.  The  judge  and  jury  disbelieved  her,  and  a  ver- 
dict was  rendered  in  favor  of  the  will.  On  a  motion  for  a 
new  trial,  Lord  Langdale  said,  "  In  a  case  where  one  wit- 
ness is  dead,  another  is  not  to  be  believed,  and  the  third 
witness  cannot  recollect,  everything  in  favor  of  the  instru- 
ment is  to  be  presumed."  It  is  evident  in  this  case,  that 
Baron  Alderson,  who  tried  the  cause,  and  the  Master  of  the 
BoUs,  both  acceded  to  the  position  that  the  will  could  be 
16 
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proved  notwithstanding  the  denial  of  its  execution  by  one 
of  the  subscribing  witnesses.  There  are  other  cases  which 
go  to  sustain  the  same  doctrine  {Hamdy  vs.  The  SUde^  7 
JSar.  i&  Johns.^  42  ;  I^udleys  vs.  Dudleys^  3  Leigh.^  436 ; 
Le  Breton  vs.  Fletcher^  2  Edgg.^  558;  Mackemie.  vs. 
ffanda^de^  2  tbid^  211 ;  Landon  vs.  NetUeship^  2  Add.^ 
245  ;  Keating  vs.  Brdoks^  4  Notes  of  Casea^  253) ;  and  in 
the  English  ecclesiastical  courts,  even  after  the  recent  act  of 
Victoria  (1  Victoria^  ch.  26),  respecting  the  execution  of 
wills,  probate  has  been  decreed  where  the  witnesses  have 
explicitly  denied  some  of  the  formal  requisites  of  due  exe- 
cution ;  lapse  of  time  and  other  circumstances  being  laid 
hold  of  by  the  judge  to  show  that  the  witnesses  had  forgot- 
ten or  were  mistaken.  {Charnbera  vs.  The  Queen^s  Proctor, 
2  Ourteis^  433 ;  Gove  vs.  Gawen^  3  Und.^  151 ;  Blake  vs. 
Knight^  ibid.y  547 ;  Burgoyne  vs.  Showier^  1  Rdberteon^p.  6.) 
But,  apart  from  aU  decisions,  there  seems  to  me  abundant 
authority  for  the  position  I  maintain,  in  the  elementary 
principles  of  reason  and  justice.  The  law  seeks  the  truth ; 
and  the  idea  of  clothing  the  evidence  of  any  person  with 
such  a  peculiar  character  that  the  opposing  party  is  pre- 
cluded from  showing  its  falsity,  is  alike  perilous  and  novel. 
As  to  the  effect,  nature  and  character  of  their  testimony,  the 
subscribing  witnesses  to  a  will  stand  on  the  same  ground  as 
other  witnesses,  on  the  subject  of  contradiction. '  They  are 
not  presumed  to  be  infallible,  nor  is  their  evidence  conclu- 
sive. They  have  no  immunity  from  contradiction ;  and  if 
untruth,  mistake  or  want  of  recollection  be  alleged,  it  is  not 
only  competent  to  prove  it,  but  on  its  being  proven,  and  the 
judge  being  satisfied  of  the  validity  of  the  will,  decree  of 
probate  should  follow. 

The  counsel  for  the  contestant  urged  that  evidence  of 
handwriting  could  not  be  taken  to  prove  the  signatures  of 
the  subscribing  witnesses,  except  in  the  precise  contingen- 
cies mentioned  in  two  sections  of  the  statute — that  is,  where 
the  witnesses  are  dead,  insane,  out  of  the  State,  or  in- 
competent to  testify.    (2  R.  aS,  p.  58,  §  9 ;  Laws  1837,  ch. 
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460,  §  20.)  But  these  sections  are  directory  only  in  the 
instances  specified,  and  are  not  obligatory  in  other  cases 
not  specified.  They  are  not  exclusive  of  the  power  neces- 
sarily resident  in  every  conrt,  to  admit  all  competent  proof 
material  to  a  pending  issne.  An  attempt  was  made  in  the 
Bevised  Statutes,  to  codify  the  law  so  far  as  it  could  well  be 
done,  in  order  to  afford  a  convenient  guide  for  surrogates 
in  the  administration  of  their  powers  and  duties.  So  £Ar  as 
these  directions  go,  they  are  to  be  followed,  but  a  case  be- 
yond their  limit  and  not  provided  for,  remains  to  be  dealt 
with  according  to  the  general  principles  prevailing  in  all 
tribunals.  Having  jurisdiction  of  the  subject  matter,  the 
Surrogate,  where  the  course  of  procedure  is  not  laid  down, 
must  dispose  of  it  according  to  the  established  rules  of  evi- 
dence, unless  he  has  been  restrained  from  doing  so  by  express 
statutory  provision.  The  principal  subject  of  jurisdiction, 
the  probate  of  the  will,  carries  every  proper  incident  along 
with  it,  in  all  cases  where  the  statute  is  silent  as  to  the 
course  of  proceeding.  {Laws  of  1837,  ch.  460,  §  71.)  I  am 
satisfied,  therefore,  that  it  was  competent  for  me  in  this 
case,  to  take  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  of  any  other  facts  and  cir- 
cumstances tending  to  show  the  witnesses  were  mistaken, 
and  that  the  will  was  duly  executed ;  and  having  come  to 
the  conclusion  that  the  will  was  executed  according  to 
law,  it  is  my  duty  to  give  sentence  of  probate. 
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M'GuiEE  VS.  Serb. 


In  the  matter  of  provmg  the  last  vnU  and  testament  of 
Catharine  Ejibb,  deceased. 


On  allegationB  filed  by  the  daughter  and  onlj  next  of  kin  of  the  deceased, 
the  evidence  of  testamentary  capacity,  and  of  due  execution  not  being 
satisfactory,  and  the  'vrill  not  having  been  signed  by  the  testatrix  and 
the  witnesses  at  the  end,  the  decree  of  probate  was  revoked* 

Where,  at  the  time  of  execution,  the  decedent  was  in  a  state  of  stupor, 
though  perhaps  capable  of  being  aroused  so  as  to  perform  a  sensible 
action,  the  proof  to  establish  a  rational  act  should  be  of  the  dearest 
character ;  and  that  failing,  probate  should  be  denied. 

The  statute  requiring  the  will  to  be  signed  at  the  end  by  the  testatrix  and 
the  witnesses,  demands  that  they  should  all  agree  as  to  what  the  end  of 
the  will  is ;  and  where  the  signature  of  the  testatrix  purported  to  be 
signed  in  one  place ;  then  followed  the  appointment  of  executors,  to 
which  the  names  of  the  witnesses  were  signed;  and  then  came  a  further 
prorision,  to  which  the  name  of  the  testatrix  was  again  put — the  wit- 
nesses and  the  testatrix  in  no  instance  coinciding  as  to  where  the  end  of 
the  will  was — Held,  that  the  will  was  not  validly  executed. 


J.  WKwov  and  A.  L.  Robxrtsox,  for  next  of  kin, 

I.  The  execution  of  this  will  took  place  not  earlier  than 
three  o'clock  of  the  afternoon  of  the  third  day  before  her 
death. 

n.  As  the  decedent  was  then  advanced  in  years,  weak, 
in  the  last  stages  of  a  violent  typhus  fever,  generally  in  a 
state  of  stupor,  insensible  to  occurrences  around  her,  occa- 
sionally delirious  with  incoherent  mutterings,  and  only 
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capable  of  answering  a  question  on  being  roused,  ^^  her 
capacity  was  not  so  alive  as  to  prevent  her  executing  am,  in- 
strument  of  the  contents  of  which  she  was  not  awan'eP 
{BiUinghv/rst  vs.  Vickers^  1  PhU.^  193 ;  Harwood  vs.  Bar 
kery  3  Mo.  Pr.  G.  CI,  285 ;  JUerrit  vs.  Johnson,  2  SoiUh, 
{N.  J.)  465  ;  Tomkins  vs.  TamJcms,  1  Banl  {S.  C.\  96.) 

in.  The  relation  of  the  person  who  drew  the  will,  to  the 
decedent,  and  his  interest  in  its  provisions,  raise  the  pre- 
sumption of  undue  influence,  not  repelled  by  suflScient  proof 
of  spontaneity  and  understanding.  {Hugy>enin  vs.  Basdey^ 
14  Yes.,  287 ;  Harwood  vs.  Baker,  3  Mo.  Pr.  C.  C,  290  ; 
1  Swinb.  on  WUls,  191 ;  Ma/rsh  vs.  Tyrrell  <&  Harding,  2 
Hag.  Eo.  R.,  87;  BUlinghurst  vs.  Vickers,  1  Phil.,  199 ; 
Ingram  vs.  Wyalt,  1  Hag.  Eg.  P.,  449 ;  Baker  vs.  Batt.,  2 
Mo.  Pr.  C.  C,  S21,pr.  J.  Parke.) 

IV.  The  conduct  of  the  draughtsman  of  the  will  is  at- 
tended with  circumstances  of  suspicion. 

1st.  His  denial  of  being  the  established  spiritual  direc- 
tor of  the  decedent. 

2d.  His  supervision  even  of  letters  to  her  daughter 
under  pretence  of  literary  correction.  {Oriffiths  vs.  Bdbvns, 
3  Madd.  P.,  191 ;  Whelan  vs.  Whelan,  3  Cow.,  583.) 

3d.  His  interference  to  procure  her  removal  from  the 
care  of  relatives  in  her  own  house,  to  a  religious  hospital, 
under  the  care  of  hired  nurses. 

4th.  His  exclusion  of  all  persons  at  the  execution,  ex- 
cept parties  interested,  and  a  strange  witness  summoned  for 
the  occasion.  (BrydgesYS.  Emg,  1  Hag.  Eg.  P.,  262,  310 ; 
BlewiU  vs.  Blewitt,  4  Hag.  Eo.  P.,  419.) 

6th.  His  interference  by  taking  possession  of  money 
belonging  to  her,  and  disposing  of  it,  and  demanding  the 
keys  of  the  house  from  Mrs.  Norton. 

6th.  His  activity  in  getting  up  the  wiU  without  the 
presence  of  counsel ;  his  suggesting  provisions  in  it,  and 
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inducing  her  to  sign  it,  by  representing  it  to  be  merely 
temporary. 

Yth.  His  omission  to  have  her  read  what  she  was  to 
sign. 

8th.  His  testimony  as  to  the  decedent's  actual  signing, 
and  as  to  her  name,  and  his  eagerness  to  deny  all  improper 
influence  in  advance. 

V.  The  will  or  codicil  was  not  in  due  form. 

Ist.  The  signatures  were  not  the  decedent's,  and  there 
is  no  proof  she  acknowledged  them  as  such.  Her  assent  to 
the  instrument  was  before  it  was  signed.  {Best  on  Pre- 
Mfwrryption^  Lcm  LU).^  N, xSl,  Vol.  31, j?.  223  ;  HoUy^.  Oengej 
4  Mo.  P.  a  a,  266  ;  Orcmt  vs.  Grcmt,  1  Sand.  Ch.,  237 ; 
CTwffee  vs.  Bcypt.  Miss.  Con.^  10  Paige,  85;  Blake  vs. 
Knight,  3  OuH.,  64Y.) 

2d.  If  the  will  ended  with  the  clause  appointing  ex- 
ecutors, it  was  not  signed  by  the  decedent  at  the  end.  (2 
Robertson,  140 ;  13  Jurist,  289 ;  6  Mo(/re  P.  C.  C,  404.) 

3d.  If  it  ended  before  the  clause  appointing  executors, 
or  after  that  directing  the  payment  of  debts,  it  was  not 
signed  at  the  end  by  the  witnesses.  (5  Notes  Cases,  428 ; 
^  Notes  Cases,  20;  4  Ih.,  480,  253,  469,  260;  5,  375 ;  2, 
350 ;  2  Cwrt.,  342 ;  3, 748  ;  1,  912  ;  In  Bonis  Batten,  7  N. 
a,  289  ;  In  Bonis  Shadwell,  7  N  C,  377 ;  In  Bonis  Pain, 
14  Zond.  Ju.,  1032 ;  1  £ng.  L.  and  Eq.  B.,  635.) 


J.  Sfabx8»  for  ExecuiarB, 

I.  The  testatrix,  Catharine  Kerr,  at  the  time  of  making 
her  will  and  codicil,  was  of  sound  mind  and  memory,  and 
capable  of  disposing  of  her  property  by  will.  However 
we^k  her  mind  may  have  been — ^unless  she  was  entirely  de- 
prived of  her  understanding — ^her  will  and  codicil  cannot, 
for  that  reason,  be  avoided.  {Stewarfs  Ext.  vs.  Lispenard 
a/nd  others,  26  Wend.,  255 ;  Blancha/rd  vs.  Nestle,  3  Benio, 
87;  Clarke  vs.  Sawyer,  8  Sandford  Ch.  Bep.,  361. 
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IL  Both  of  the  subscribing  witnesses  to  the  will  and 
codicil  testify  that  the  testatrix  signed  the  will  and  codicil. 
B.  Kein  swears  positively  that  she  made  the  three  signa- 
tures. M.  M.  Smyth  is  only  in  doubt  about  the  second  sig- 
nature. Their  testimony  is  supported  by  Catharine  M'Gin- 
nis,  the  nurse,  who  states  that  she  heard  from  the  Sisters 
in  the  Hospital,  on  the  same  day  that  the  will  was  executed, 
that  a  will  had  been  drawn,  and  that  she  saw  pen,  ink  and 
paper  in  the  room.  Also,  by  Honora  Norton,  who  testifies 
that  the  testatrix  told  her,  after  the  will  was  drawn  and  ex- 
ecuted, that  she  (the  testatrix)  was  "  after  making  her  will," 
meaning  that  she  had  already  made  it. 

m.  The  conveyances,  &c.,  oflfered  in  evidence  by  the 
contestant,  and  alleged  to  have  been  executed  by  the  testa- 
trix in  her  life  time,  cannot  be  admitted  in  evidence,  for 
the  Court  to  compare  the  signatures  thereto  with  those  to 
the  will,  and  thus  by  comparison  form  an  opinion  as  to  the 
genuineness  of  the  signatures  of  the  testatrix  to  the  will. 

IV.  The  misspelling  of  the  surname  Kerr  in  the  signa- 
tures is  no  evidence  that  the  will  and  codicil  were  not  signed 
by  the  testatrix.  R.  Kein,  one  of  the  subscribing  witnesses, 
may  have  dictated  to  the  testatrix,  as  she  wrote  her  name, 
the  letters  composing  her  name,  as  he  supposed  it  was 
spelled. 

V.  The  testatrix  signed  the  will  and  codicil  in  the  pres- 
ence of  both  of  the  subscribing  witnesses. 

VI.  The  acknowledgment  of  the  testatrix,  that  the  in- 
strument she  signed  was  her  last  wiU  and  testament,  is  a 
sufficient  compliance  with  the  statute.  It  is  immaterial 
whether  the  testatrix  acknowledged  the  instrument  prior  or 
subsequent  to  signing,  if  the  whole  was  done  in  one  act. 
{Doe  vs.  Boe,  2  Bari.,  Sup.  Ct.  E.^  200.) 

Vn.  Richard  Kein  swears  positively  that  the  testatrix 

ft 
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requested  him  and  Smyth  to  sign  their  names  as  witnesses 
to  the  will.  The  law  presumes  such  to  have  been  the  case. 
(JBuUer  vs.  Benson^  1  Barb.^  Sup.  Ct  JR.^  527 ;  Doe  vs, 
jRoe^  2  Ibid.^  200 ;  Brinkerhoffy  <&o.^  vs.  JSemsen  and  Brink- 
erThoff^  8  Paige^  488 ;  Chaffee^  <fec.,  vs.  Bapt  Miss.  Con.^ 
10  Pcdge,  86.) 

8th.  Where  one  of  the  subscribing  witnesses  to  a  will 
swears  that  all  the  formab'ties  required  by  jhe  statute  were 
complied  with  in  the  execution  thereof,  the  will  may  be 
admitted  to  probate.  {Nelson  vs.  M^Oiffert^  3  Barb.  Ch. 
JSep.^  168 ;  Janmcey  vs.  Tho-me^  2  Ibid,^  40.) 

9th.  The  will  of  the  testatrix  was  executed  substantially 
according  to  the  provisions  of  the  Revised  Statutes,  which 
is  sufficient.  {Nelson  vs.  M'G^ffeH^  3  Barb.  Ch.  Rep.^  158  ; 
Seguine  vs.  Seguine^  2  Barb.  Sup.  Ct.  Rep.^  385 ;  WMir 
beck  vs.  Paterson^  10  Ibid.^  608 ;  Ruddon  vs.  M^ Donald^  1 
Brad.  Rep.,  352.) 


The  Surrogate.  The  deceased  was  a  widow,  and  her 
only  next  of  kin  is  a  daughter  residing  in  the  State  of  Mary- 
land. The  will  and  codicil  passed  to  probate  upon  con- 
structive service  of  the  citation  by  advertisement  pursuant 
to  the  statute.  Within  a  year  after  the  probate,  the  daugh- 
ter filed  allegations  against  the  validity  of  the  will,  and  the 
competency  of  the  proof  thereof ;  and  I  have  now  to  decide 
upon  the  sufficiency  of  the  proof.  There  are  several  grounds 
of  objection. 

I.  "Want  of  testamentary  capacity. 

The  deceased  was  attacked  with  typhus  fever,  and  was 
removed  from  her  residence  to  St.  Vincent's  Hospital,  where 
the  will  was  made,  and  where  she  died.  Dr.  Power,  who 
was  her  attending  physician  at  the  Hospital,  and  who  saw 
her  daily,  states  that  when  he  first  saw  her  she  appeared  to 
be  "  very  stupid  and  delirious ;"  that  she  afterwards  rallied 
for  two  or  three  days,  and  then  relapsed ;  th'kt  after  the  re- 
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lapse,  Father  Kein  wished  to  have  a  consultation  of  physi- 
cians ;  that  for  the  last  fonr  or  five  days  of  her  life  she 
"lay  in  a  kind  of  stupor."  He  says :  "  I  should  suppose 
she  was  insensible.  K  you  aroused  her,  you  might  get  an 
answer  from  her,  but  that,  perhaps,  incoherent.  This  was 
for  the  last  four  or  five  days  of  her  life.  This  is  a  usual 
occurrence  in  that  disease.  It  is  caused  by  derangement 
of  the  entire  system."  The  Doctor  was  then  asked  whether, 
from  his  knowledge  of  her  condition,  she  was  able,  in  his 
opinion,  to  have  made  the  subscriptions  of  her  name  to  the 
will ;  and  he  expressed  the  opinion  that  during  the  "  rally  " 
she  was  able,  but  not  after  the  "  relapse."  On  crews-ex- 
amination, he  said  :  "  I  have  not  a  distinct  recollection  how 
long  Mrs.  Kerr  continued  in  a  stupor.  I  think  it  was  more 
than  two  days.  It  may  have  been  two  days  or  five  days ; 
but  I  think  it  was  more  than  two.  When  not  in  a  stupor, 
she  was  able  to  converse,  and  also  to  write  her  name. 
When  she  first  came  in  there  she  was  delirious,  and  then 
improved ;  and  then,  in  the  latter  stages  of  her  sickness, 
she  was  delirious  also.  She  was  delirious  when  she  died — 
that  is,  the  last  visit  previous  to  her  death  she  was  delirious. 
When  aroused  from  stupor  she  muttered  incoherently,  and 
you  could  not  comprehend  what  she  said." 

Anne  Gorman  states  that  the  decedent,  the  day 
after  she  went  to  the  Hospital,  spoke  "  very  sensibly." 
She  adds:  ^^I  saw  her  every  day;  sometimes  I  spoke 
to  her,  and  she  would  answer  me,  and  fall  away 
again."  Mrs.  M'Ginnis  nursed  the  decedent  at  the  Hos- 
pital two  weeks,  night  and  day.  She  testifies  that  Mrs. 
Kerr  was  in  a  "kind  of  stupid  state"  all  the  time, — 
occasionally  sensible  for  a  short  while.  "  Sometimes  she 
would  talk  a  little ;  but  it  would  not  be  long,  and  then  she 
would  go  off  into  a  slumber  again."  She  "  might  be  sen- 
sible half  an  hour  at  a  time."  "  She  was  not  able  to  sit 
up,  three  or  four  days  before  she  died,  unless  she  was  propped 
up  in  bed.  She  could  not  help  herself.  She  never  took 
her  drinks  into  her  hands,  but  I  put  them  in  her  mouth  for 
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her."  This  witaess  states  that  the  will  was  drawn  three  or 
four  days  before  Mrs.  Kerr's  death,  and  that  upon  that  occa- 
sion she  was  requested  by  Father  Kein  to  go  down  stairs. 
Dr.  Murray,  who  visited  the  decedent  in  consultation 
with  Dr.  Power,  says :  "  She  was  rather  in  a  state  of  insen- 
sibility— the  state  in  which  persons  usually  are  just  previ- 
ous to  death.  It  was  the  day  previous  to  her  death.  I 
was  desirous  of  seeing  her  again,  and  called  the  next  day, 
but  was  told  she  was  dying,  and  did  not  go  in.  She  showed 
a  listlessness,  and  appeared  unconscious  of  what  was  said 
to  her.  She  had  all  the  symptoms  of  a  sudden  dissolution 
when  I  first  saw  her."  Mrs.  Norton  testifies  that  the  de- 
cedent was  taken  sick  on  the  1st  of  May ;  was  taken  to 
the  Hospital  on  the  6th,  and  died  on  the  20th.  She  visited 
her  there  daily,  and  generally  two  or  three  times  a  day- 
She  says,  "  I  think  it  was  about  ten  days  before  she  died 
that  I  first  thought  she  was  at  all  unsettled  in  her  mind. 
At  the  latter  end  of  her  sickness,  before  she  died,  her  mind 
seemed  to  be  affected — she  seemed  to  be  stupid.  It  was 
three  or  four  days  before  she  died,  she  got  quite  stupid. 
When  she  was  sick  in  Second  street,  she  dozed  a  good  deal 
through  the  day.  She  would  doze  and  fall  asleep  in  the 
day  time,  after  she  went  to  the  Hospital,  while  I  was  there ; 
but  that  was  at  the  latter  end."  Mrs.  Norton  mentions 
some  conversation  she  had  with  the  decedent  ^^  I  asked 
Mrs.  Kerr  if  I  should  write  to  her  daughter.  She  said,  Np, 
the  poor  child  would  hear  of  her  death  time  enough."  * 
*  "  She  told  me  one  day  she  was  after  making  her  will. 
She  told  me  to  tell  my  husband  not  to  let  any  of  the  apart- 
ments, for  it  was  to  be  sold.  I  asked  if  I  should  call  to  let 
Father  Kein  know  how  she  was,  as  he  was  rather  delicate. 
She  said  he  was  after  being  there ;  was  going  out  a  bit  into 
the  country,  and  she  said  I  need  not  call  there.  I  mean  by 
her  saying  she  was  after  making  her  will,  that  she  had 
made  it.  I  went  in  the  next  day,  and  took  some  clothing 
to  her.  She  gave  me  $47,  and  the  keys  of  her  bureau  and 
the  keys  of  the  house  where  she  lived,  &c.    I  asked  her 
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how  mucli  money  there  was ;  she  told  me  to  take  what 
was  there,  and  the  keys,  and  to  pnt  them  in  no  person's 
hands."  ^^  I  gave  one  of  the  Sisters  in  the  Hospital  the 
money.  *  *  Mrs.  Kerr  first  gave  the  Sister  the  money 
and  the  keys,  the  same  day  she  went  there.  She  then  took 
them  away  from  her,  and  gave  them  to  me  the  day  after 
the  will  was  spoken  of,  and  I  gave  the  Sister  back  the  money 
the  same  day.  She  died  about  seven  days  after  the  time 
the  money  and  the  keys  were  given,  as  near  as  I  can  recol- 
lect." On  being  asked  the  conditi6n  of  the  decedent's 
mind  when  she  gave  her  the  keys  and  money,  Mrs.  ^  orton 
said,  ^^  She  seemed  as  settled  in  her  mind  as  ever  she  did, 
only  she  was  weakly.  She  told  me  not  to  come  too  near 
her  breath,  that  she  had  a  very  bad  fever.  Two  days  afl»r 
that  it  seemed  as  if  she  was  not  settled  in  herself,"  &c. 

This  is  substantially  aU  the  evidence  relative  to  the  ca- 
pacity of  the  decedent,  exclusive  of  the  testimony  of  the 
subscribing  witnesses  to  the  will  and  codicil. 

n.  The  time  of  execution. 

The  will  and  codicil  are  not  dated.  The  time  of  their 
execution  is  material.  Mrs.  Norton  states  that  when  the  de- 
cedent spoke  to  her  about  her  will,  it  was  seven  days  before 
her  death.  Elsewhere  she  says,  she  died  about  seven  days 
aft;er  the  money  and  keys  were  given  to  her.  Again  she 
says,  "  She  told  me  this  on  Tuesday,  and  the  next  day 
(Wednesday)  she  gave  me  the  keys.  This  is  as  near  as  I 
can  think.  It  was  on  the  previous  Wednesday  she  left 
Second  street."  *  *  "  I  think  she  died  Thursday,  as 
near  as  I  can  recollect"  Mrs.  Norton  elsewhere  states 
that  the  decedent  died  on  the  20th  of  May.  The  original 
petition  for  probate  dates  her  death  on  the  21st,  which  was 
Wednesday.  Mrs.  Norton  says,  Mrs.  Kerr  went  to  the 
Hospital  on  Wednesday,  but  also  fixes  the  date  on  the  5th 
of  May,  which  was  Monday.  No  great  dependence  can, 
therefore,  be  placed  upon  her  exact  recollection  of  precise 
dates.  Now,  on  the  other  hand,  Mrs.  McGinnis,  the  nurse, 
says  the  will  was  drawn  three  or  four  days  before  Mrs. 
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Kerr's  death.  The  recollection  of  Mr.  Smyth,  one  of  the 
attesting  witnesses  is  very  vague.  He  says  Mrs.  Kerr  was 
in  the  Hospital  three  or  fonr  weeks ;  and  though  he  states 
the  will  was  executed  May  15th,  says,  "  I  don't  recollect 
how  long  after  this  Mrs.  Kerr  lived.  It  could  not  have  been 
longer  than  a  fortnight."  Father  Kein,  in  his  first  effort  to 
fix  the  date,  says :  "  I  administered  the  sacraments  to  this 
woman  before  the  will  was  spoken  of.  There  was  no  will 
spoken  of  then.  After  that  I  called  in  Mr.  Phelan,  because 
I  saw  she  was  dying — ^that  she  would  soon  die."  *  * 
Again  he  says :  "  She  next  spoke  about  her  will,  when  she 
was  about  to  make  it,  a  day  or  two,  or  a  few  days  before 
her  death.  I  think  she  lived  three  days  after  she  made  her 
will.  I  can't  recollect  precisely."  *  *  "I  was  there 
twice  that  day — ^first  about  noon,  when  she  expressed  a  wish 
to  have  a  will  drawn ;  and  the  second  time,  when  I  brought 
Mr.  Phelan,  and  drew  the  will,  in  the  afternoon.  I  can't 
say  exactly  what  hour.  In  the  morning,  when  I  came,  I 
found  her  sinking  fast.  There  was  only  one  physician  at- 
tending her  then,  and  I  ordered  a  consultation,  saying  I 
would  pay  for  it,  if  there  were  not  means  in  hand  to  pay 
for  it.  I  was  there  only  twice  that  day.  I  administered 
the  sacrament  to  her  before  that  day — one  or  two  days  be- 
fore." It  thus  appears  that  in  the  morning  of  the  day  the 
will  was  made.  Father  Kein  thought  "  she  was  dying," — 
"  would  soon  die," — was  "  sinking  fast,"  and  he  ordered  a 
consultation  of  physicians.  Dr.  Power  testified  that  the  con- 
sultation was  ordered  "  after  the  relapse ;"  and  Dr.  Murray, 
the  consulting  physician,  states  that  "  it  was  the  day  pre- 
vious to  her  death  "  he  called.  If  he  attended  the  same 
day  the  consultation  was  ordered,  the  inference  would  be 
that  the  will  was  executed  the  day  before  she  died,  and  the 
codicil  the  same  day  she  died.  However  this  may  be,  it  is 
evident  from  Father  Kein's  statement,  in  connection  with 
the  evidence  of  the  physicians,  that  the  will  was  executed 
very  shortly  before  her  death,  and  after  the  relapse  had 
became  so  plainly  indicated  that  she  was  thought  to  be 
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smking,  and  a  constilting  physician  was  directed  to  be  called 
in.  This  brings  the  date  of  execution  within  the  period 
when  the  decedent  lay  in  a  stupor,  as  described  by  Dr. 
Power.  He  says,  "  "When  aroused  from  stupor,  she  mut- 
tered incoherently,  and  you  could  not  comprehend  what 
she  said.'* 

in.  Proof  as  to  execution. 

It  is  not  impossible  that  a  person  in  such  a  condition 
might,  on  being  aroused  from  stupor,  be  capable  of  sensi- 
ble action';  but  the  proof  to  establish  that  such  was  the 
fact  should  be  of  the  clearest  character.  Smyth,  one  of 
the  subscribing  witnesses,  never  saw  the  decedent  except 
at  the  times  the  will  and  codicil  were  attested  by  him.  His 
recollection  of  the  transaction  is  evidently  imperfect.  He 
states  that  both  papers  were  read  to  the  decedent  by  Father 
£ein,  and  that  she  signed  them ;  but  he  is  unable  to  state 
whether  she  wrote  with  assistance  or  not.  He  says  that 
after  the  will  was  read  she  "  agreed  "  to  it ;  and  though  he 
does  not  recollect  exactly  the  words,  thinks  she  said  it  was 
all  right.  He  states  that  no  one  else  was  present,  while 
Father  Kein  testifies  that  Mr.  Phelan,  one  of  the  execut- 
ors, was  there.  He  says  that  she  received  no  help  from  any 
person  while  he  was  in  the  room,  and  that  "  she  raised 
herself ;"  and  Father  Kein  states  that  he  "  assisted  her, 
raised  her  in  the  bed,  and  supported  her  when  she  signed 
the  will."  At  one  time  he  says  he  was  requested  by  Father 
Kein  to  witness  the  will,  and  the  decedent  heard  the  re- 
quest ;  and  again,  that  nothing  was  said  about  witnessing 
the  will  before  Mrs. 'Kerr.  What  transpired  in  the  pres- 
ence of  this  witness  was  not  of  a  nature  to  afford  a  very 
accurate  test  of  the  capacity  of  the  decedent ;  and  it  is  ob- 
vious liiat  very  little  dependence  can  be  placed  upon  his 
recollection  of  the  circumstances. 

The  will  in  question  is  written  on  the  first  and  secfond 
pages  of  a  sheet  of  letter  paper.  It  closes  on  the  second 
page,  and  purports  to  be  signed  and  attested  in  this  way : 
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"  To  the  children  of  Mary  Dow,  residing  in  Ireland,  in 
connty  Kilkenny,  Give  and  beqnath  two  Hundred  dollars, 
to  be  equally  divided  between  them.  If  there  be  a  balance 
my  executors  will  divided  it  among  my  relations  that  are  not 
herein  mentioned. 

"  Cathe**'  Keeb. 

Phelan, 
"  I  herby  appoint  Mich''  of  2d  st.,  and  John  Kelly,  of 
9th  St.,  as  my  executors  to  this  my  last  will  testament 
"  Witnesses,  R.  Kein, 

"  Mathew  M.  Smith. 

pay 
"  I  herby  order  my  executors  to^  all  my  lawful  and 
debts  &  funeral  expenses — should  it  please  the  Almighty 
now  to  call  me.    This  they  will  do  before  paying  any  legacy 
above  mentioned. 

"Oath"  Keeb." 

Kow,  Smyth  says  he  thinks  the  decedent  signed  the  will 
but  once,  and  that  Father  Kein  wrote  nothing  on  the  will 
after  she  signed  it — ^that  her  name  was  not  signed  to  any 
part  before  he  came  into  the  room,  and  he  saw  her  make 
the  ^r«^  signature.  There  was  nothiug  written  below  the 
place  where  he  put  his  name  as  a  witness,  when  he  signed. 
He  says,  "  The  second  signature  (of  the  name  of  Mrs.  Kerr) 
I  am  doubtful  about — ^I  don't  consider  it  the  same  hand 
as  the  first,  and  I  don't  recollect  seeing  her  sign  it."  Mr. 
Smyth  here  diflfers  materially  from  the  other  witness,  and 
on  an  important  point.  Father  Kein  states  that  he  wrote 
the  will  at  the  dictation  of  the  decedent — ^that  when  she 
signed  it  he  supported  her  body  and  her  arm  above  the  elbow 
— ^that  she  wrote  both  the  signatures  on  the  second  page — 
she  was  perfectly  sensible — ^he  did  not  take  told  of  her 
hand  and  guide  it,  and  did  not  write  her  name — all  on  the 
first  two  pages  was  written  before  she  signed  it — after  she 
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signed  the  first  time,  he  thinks  he  went  back  to  the  bed  a 
second  time,  raised  her  up,  and  she  signed  again.  I  do  not 
think  it  necessary  to  enter  into  a  more  critical  examination 
of  the  evidence  of  this  witness.  The  name  of  the  decedent 
was  Catharine  Kerr.  It  is  abundantly  proved  that  she 
wrote  her  name  in  that  way ;  and,  besides  the  evidence  of 
a  witness  against  the  genuineness  of  the  signatures  to  the 
will  and  the  codicil,  I  have  had  placed  before  me  several 
documents  executed  by  her,  to  which  her  name. is  invari- 
ably subscribed  as  Catharine  Kerr.  It  is  strange,  therefore, 
that  the  signatures  to  the  will  and  codicil  are  "  Catharine 
Keer."  Father  Kein  calls  her  Catharine  Keer  in  his  testi- 
mony, and  the  original  probate  was  granted  in  the  same 
name  ;  but  there  is  no  pretence  that  was  her  name,  or  that 
she  was  ever  so  called  except  by  the  two  witnesses  to  the 
will.  K  Mrs.  Kerr  signed  the  will,  she  did  not  sign  in  her 
own  name,  but  in  the  witnesses'  version  of  her  name.  This 
circumstance  prevents  me  from  being  satisfied  that  the  will 
was  subscribed  by  the  decedent,  as  stated  by  the  attesting 
witnesses ;  and,  if  on  so  material  a  point  they  fail  to 
recollect  with  accuracy,  and  the  evidence  shows  that  they 
are  mistaken,  or  leaves  the  correctness  of  their  statement  in 
doubt,  then,  in  a  case  where,  as  I  have  stated,  the  circum- 
stances call  for  the  most  satisfactory  elucidation  of  the 
whole  transaction,  such  clear  and  unequivocal  proof  as 
the  law  demands,  is  wanting. 

IV.  Form  of  the  will. 

But,  independently  of  these  considerations,  there  is 
another  objection  which  of  itself  I  deem  fatal  to  the  will. 
The  statute  directs  that  the  will  shall  be  subscribed  by  the 
testator  ^^  at  the  end^^  and  that  each  of  the  witnesses  shall 
sign  his  name  "  at  the  end  of  the  vnW^  The  same  place  is 
here  spoken  of— the  end  ;  and  the  testator  and  the  witnesses 
must  all  unite  in  authenticating  the  instrument  at  its  point 
of  completion.  I  do  not  mean  to  refine  as  to  the  exact 
place  where  they  are  to  sign ;  but  the  object  of  the  law  has 
been  not  only  to  exclude  a  signature  at  any  other  part,  but 
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also  to  have  the  concurrence  of  all  the  parties  as  to  the  end 
of  the  will,  and  to  secure  the  instrument  from  interpolation 
or  unauthorised  addition.  It  is  not  to  be  regarded  as  a 
merely  arbitrary  rule.  The  provision  is  a  judicious  one,  and 
care  should  be  taken  not  to  break  in  upon  it,  by  lax  inter- 
pretation. In  England  the  courts  have  gone  great  lengths 
in  exacting  a  literal  compliance  with  the  statute  which 
directs  the  will  to  be  signed  "  at  the  foot  or  end  thereof." 
K  an  unnecessary  and  unreasonable  blank  space  is  left  be- 
tween the  signature  of  the  testator  and  the  end  of  the  will, 
probate  is  denied  on  that  ground  alone.  (  Williams  an  JSers,, 
p.  65.)  Perhaps  since  the  case  of  Smee  vs.  Bryer  (6  Ifotes 
of  Cases^  420,  affirmed  in  the  Privy  Council)^  too  rigid  a 
rule  has  prevailed.  In  the  Goods  of  Lewis  Henry ^  2  Rob- 
ertsorHs  Ecclesiastical  Reports^  140,  the  will  ended  on  the 
second  page,  having  a  blank  space  under  the  last  line,  of 
one  inch  and  three-tenths,  and  at  the  head  of  the  third  page 
the  words,  "  Signed  by  me  in  presence  of  the  undersigned," 
immediately  after  which  followed  the  signature  of  the  test- 
ator, and  then  an  attestation  clause  signed  by  the  witnesses ; 
and  it  was  held,  by  Sir  Herbert  Jenner  Fust,  not  to  have 
been  validly  executed.  In  the  Goods  of  Milward,  1  Cur- 
teisy  912,  the  will  was  written  on  two  sides  of  paper,  the 
testator  signed  at  the  bottom  of  the  first  side,  which  signa- 
ture was  attested,  and  that  side  terminated  with  an  unfin- 
ished sentence,  and  the  will  concluded  on  the  second  side, 
"Dated  this  11th  day  of  April,  1838  ;"  but  there  was  no 
signature  in  that  place :  the  will  was  denied  probate.  In 
the  present  case,  if  the  first  signature  of  the  name  of  Cath- 
arine Kerr  is  at  the  end  of  the  will,  there  is  no  attestation 
of  the  witnesses  at  that  place.  After  that  comes  the  ap- 
pointment of  executors,  and  this  is  attested  by  the  witnesses, 
but  not  subscribed  by  Mrs.  Kerr ;  and  then  comes  another 
clause  purporting  to  be  signed  by  Mrs.  Kerr,  but  which  i& 
not  attested  by  the  witnesses.  TTie  decedent  and  the  wit- 
nesses— supposing  Mrs.  Kerr's  signature  to  be  genuine — do 
not  agree  upon  any  one  point  as  the  end  of  the  will.    The 
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last  clause  is  not  attested,  and  it  must  be  excluded  from 
probate.  The  clause  next  to  the  last  is  not  signed  hj  the 
testatrix,  and  mnst^be  excluded  likewise ;  and  then,  all  that 
precedes  the  first  signature  of  the  testatrix,  is  not  attested 
at  its  end — so  that  the  entire  instrument  must  be  rejected.  I 
think,  that  the  testator  and  witnesses  must  agree  as  to  the 
instrument — ^what  it  is,  and  where  its  end  is.  But  for  the 
testator  to  affirm,  by  his  signature,  that  one  part  is  the  will, 
and  the  witnesses  to  affirm,  by  their  signatures,  that  another 
clause  is  to  be  added,  is  such  a  disagreement  as  defeats  the 
requirement  of  the  statute  that  the  will  must  be  signed  by 
all  parties  at  the  end.  The  act  of  authentication  must  take 
place  at  the  termination  of  the  testamentary  disposition, 
and  the  testator  and  the  witnesses  must  concur  in  determin- 
ing that  point.  The  law  is  no  more  fulfilled  by  the  testator 
signing  in  the  middle  of  the  will,  and  the  witnesses  attest- 
ing at  the  end,  than  by  the  witnesses  signing  in  the  middle, 
and  the  testator  at  the  end.  They  must  all  subscribe  at  the 
end.  The  wisdom  of  this  statutory  proyision  seems  to  me 
abundantly  illustrated  by  the  evidence  in  this  case.  This 
defective  execution  has  not  been  remedied  by  anything  con- 
tained in  the  codicil ;  for  the  codicil  is  contained  on  a  sepa- 
rate sheet  of  paper,  and  does  not  in  any  way  refer  to  the 
win.  I  am  therefore  of  opinion,  that  in  view  of  the  testi- 
mony respecting  the  bodily  and  mental  condition  of  the 
decedent  at  the  period  of  the  alleged  execution  of  the  will, 
the  presumption  against  its  valid  execution  has  not  been 
removed  by  clear  and  satisfactory  proof.  This  applies  with 
greater  force  to  the  codicil.  In  addition  to  these  grounds, 
the  will  has  not  been  executed  according  to  the  requisite 
statutory  ceremonials.  There  must,  therefore,  be  sentence 
declaring  the  instruments  insufficientiy  proved^  and  invalid, 
and  annulling  and  revoking  the  probate. 
17 
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Kapp  vs.  The  Publio  Administratob. 
In  the  matter  of  the  Estate  of  Peter  Eike8,  deceased. 

The  proYiBioiui  of  the  atotute  directing  certain  articles  to  be  set  aside  in  the 
inyentory  for  the  benefit  of  the  widow  and  minor  chfldren  of  the  de- 
ceased, are  not  limited  to  cases  where  the  deceased  was  a  rendent  of 
this  State.  These  articles  are  not  asteU,  do  not  belong  to  the  executor 
or  administrator,  and  are  not  the  subject  of  administration  and  distri- 
bution. 

Where  the  intestate  died  on  his  waj  to  this  country,  leaving  a  widow  and 
minor  children  in  Germany,  and  the  assets  left  on  board  of  the  vessel 
came  into  the  hands  of  the  public  administrator,  nothing  having  been 
set  apart  in  the  inventory  for  the  widow  and  children— ^«M^  that  the 
inventory  should  be  reformed  in  that  respect 

J.  A.  STnaiLn,/or  Petitioner. 

W.  G.  STCBLnro,/or  Public  AdminUtraior, 


The  Subbogate.  The  intestate  died  on  his  passage  to 
this  country,  leaving  a  widow  and  minor  children  in  Ger- 
many, where  he  had  been  previously  domiciled.  He  never 
gained  a  residence  in  this  State,  but  the  assets  left  on  board 
of  the  vessel  in  which  he  died,  came  into  possession  of  the 
Public  Administrator  of  the  City  of  New  York.  Nothing 
having  been  set  apart  in  the  inventory,  for  the  widow  and 
children,  and  creditors  having  appeared,  whose  demands 
will  exhaust  the  whole  estate,  the  widow  now  applies  by 
her  attorney  in  fact,  for  an  order  to  reform  the  inventory  in 
this  respect 

The  termsof  the  statute  are,  that  ^^  where  a  man  hwcmg 
a  famU/y  shall  die,  leaving  a  widow  or  a  minor  child  or 
children,  the  following  articles  shall  not  he  deemed  assets, 
but  shall  be  included  and  stated  in  the  inventory  of  the  es* 
tate,  without  being  appraised."    (  2  ^.  8.^  p.  83,  §  9.)    The 
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first  fitatnte  on  this  subject,  entitled  ^^an  act  for  the  relief 
-of  widows  and  orphans "  (Zaws  of  1824,  p.  32),  applied 
only  to  the  case  of  a  widow  left  with  a  minor  child  or  chil- 
dren, and  directed  that  the  property  thus  reserved,  should, 
with  some  exceptions,  be  tlie  same  as  was  exempt  from 
seizure  on  execution,  or  distress  for  rent.  The  language  of 
this  provision  in  the  former  as  well  as  in  the  present  statute, 
differs  from  the  statute  exempting  property  from  levy  and 
sale  under  execution,  in  this  important  particular,  namely : 
in  the  former  the  contingency  is,  ^^  Where  a  man  Jiamng  a 
family  shall  die,"  &c.,  and  in  the  latter  it  is,  ^^  The  follow- 
ing property,  when  owned  by  any  person  being  a  house- 
holder^  shall,"  &c.  As  the  former  was  borrowed  from  the 
latter,  this  variation  in  terms  is  significant.  So  the  sec- 
tion in  regard  to  inventories  gives  to  the  widow  and  chil- 
dren certain  articles,  ^^put  up  and  kept  for  use  by  his 
foffml/yf^  while  that  in  regard  to  executions  exempts  the 
same  articles  ^^put  up  or  kept  for  use  in  any  ckoellmg 
hofweP  (2  R.  8.<fp,  367.)  There  is  some  meaning  also  in 
the  circumstance  that  the  words  ^^  for  use  by  his  fcmdly^^ 
in  the  section  relating  to  inventories,  were  substituted  by  the 
legislature  for  the  words  ^^  in  any  d/weHing  Jumse^  as  orig- 
inally reported  by  the  Revisers.  (3  B.  /S,  id  ed.y  p.  639-640.) 
The  inference  is  plain,  that  the  section  was  carefully  framed, 
and  with  regard  particularly  to  the  consideration  whether 
or  not  the  deceased  had  been  a  ^^  h/Aiseholder^^  and  had  a 
"  dnJoeUing  TumseP  The  benefit  of  the  provision  was  not 
made  dependent  on  these  conditions,  and  words  which 
would  have  had  that  effect  have  been  excluded  from  the 
statute.  The  general  design  was  to  reserve  for  the  use  of 
the  widow  or  children  property  about  commensurate  with 
what  was  exempt  from  execution.  The  policy  of  the  law 
in  preserving  from  the  reach  of  creditors  certain  articles  of 
necessity,  was  extended  for  the  advantage  of  the  family, 
andwidiout  limitation  as  to  residence.  So  when  other 
articles  not  exceeding  one  hundred  and  fifty  doUars  in 
value  were  added  to  the  exemption  from  execution,  the 
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provifiion  for  the  fkmily  of  a  deceased  person  was  likewise 
enlarged.  {Laws  1842,  ch.  167,  §  2.)  It  is  now  nrged  upon 
me  to  constme  these  statutes  so  as  to  restrain  their  applica* 
tion  to  the  case  of  deceased  persons  who  were  inhabitants 
of  this  State.  There  is  nothing  in  the  letter  of  the  law  just- 
ifying such  an  interpretation ;  nor  does  the  role  that  the 
assets  are  to  be  distributed  according  to  the  lex  domicOdi 
affect  the  question.  That  rule  applies  to  the  surplus  of  the 
estate — ^to  the  assets  remaining  after  payment  of  debts. 
But  the  statute  declares  that  the  articles  to  be  reserved  for 
the  widow  and  children  shall  not  be  assets.  They  do  not 
belong  to  the  executor  or  admioistrator — do  not  go  into  the 
estate  to  be  administered,  but  are  taken  out  of  it  and  given 
to  the  widow  and  children.  They  are  ex^npted  from  dis* 
tribution.  The  foreign  law  of  distribution  does  not  reach 
tiiem,  then,  any  more  than  the  domestic  law  does. 

It  is  true  that  it  is  generally  an  allowance  in  the  nature 
of  household  furniture ;  but  the  only  result  of  that  is,  that 
in  case  no  specific  articles  of  Aimiture  are  in  this  jurisdic- 
tion, the  widow  is  limited  to  the  amount  of  $150  in  other 
property.  That  she  should  be  excluded  from  this  because 
she  is  not  a  resident,  or  because  her  husband  was  not  a  resi- 
dent, is  more  than  the  law  has  declared.  The  benevolent 
design  of  the  statute  has  a  subject,  whether  the  deceased 
was  an  inhabitant  or  not ;  and  so  long  as  the  legislature 
have  not  confined  the  benefit  of  this  beneficent  provisicm,  it 
is  hard  to  find  any  reason  for  narrowing  the  charities  of  the 
law  by  judicial  interpretation.  The  same  construction 
which  would  exclude  a  widow  and  orphan  children  in  Ger- 
many, would  shut  them  out,  if  the  intestate  had  happened 
to  have  resided  in  Kew  Jersey.  This  view  brings  the  case 
nearer  home.  It  is  said,  however,  that  if  the  assets  of  the 
deceased  were  distributed  through  several  States,  the  widow 
might  have  the  advantage  of  numerous  exemptions  of  this 
kind.  It  will  be  time  enough  to  consider  that  objection 
when  it  appears  that  an  allowance  of  this  kind  has  be^oi 
made  to  her  in  any  other  jurisdiction.    It  is  sufficient  to 
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saj  in  the  present  case,  that  I  see  nothing  in  the  letter  or 
the  spirit  of  the  statute  adverse  to  the  claim  now  advanced 
by  the  widow. 


HOOBE  V8.  HOOKE. 


In  ths  matter  of ptimngthslastwM 

BETH  MooBE,  dcccdsed. 

%B  Madiag  of  tlM  win  in  the  praene^  of  tlie  Uttator  aad  tho  flubMribiiiif 
witeMMi^  and  ito  sabtcription  by  all  the  parties  in  the  pretenee  of  eaflh 
other,  ia  ordinarily  sufficient  evidence  of  a  testamentary  declaration,  and 
of  a  request  to  the  witnesses  to  attest  thednstrument  The  minds  of  th« 
parties  meet  on  the  essential  points,  through  the  medium  of  the  read- 
ings and  aeqniescenoe  or  consent  to  the  attestation.  No  particular  form 
is  requiaite  in  these  respectik  except  that  the  testator  shall  commnni- 
•cate  to  the  witnesses  that  it  is  his  will,  and  he  desires  them  to  attest  it 
This  can  be  done  by  reading  and  other  acts»  performed  by  a  third  person, 
prorided  an  intelligent  assent  on  the  part  of  the  testator  be  shown. 

The  will  of  a  testatrix  eighty-seven  yean  of  age  sostained--there  being  proof 
of  sufficient  legal  capacily,  and  of  an  intention  in  favor  of  the  benefioiaty 
expressed  at  the  time  of  making  the  will,  as  well  as  previously  and  tobse- 
quently  thereto.  Where  there  is  some  evidence  of  a  failure  of  mental 
power,  consequent  on  advanced  age,  it  is  proper  to  show  that  the  dece- 
dent acted  with  inteUigMioes  and  eomprcJiended  the  effect  of  what  she 
was  doing  at  the  time  of  fh^faahtm  of  th«  will,  and  that  the  provisions 
of  the  instrument  were  in  consonance  with  her  wishes  and  intentiona 
expressed  at  other  periods. 


J.  Tax  Bnnxir  and  H.  W.  Ronnisoif,  ybr  next  of  kin. 

L  Hie  testatrix,  at  the  date  of  the  execution  of  the 
will,  was  not  of  sound  and  disposing  mind  and  memory. 

n.  The  will  has  not  been  proved  to  have  been  dnij  ex* 
ecuted.    (2  S.  &,  63,  §  40.) 
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Ist.  It  was  not  declared  by  Mrs.  Moore  to  be  her  last 
will  and  testament,  in  the  presence  of  two  witnesses. 

2d.  Neither  of  the  witnesses,  Mr.  and  Mrs.  Searle,  were 
requested  bj  the  testatrix  to  witness  the  same.  The  only 
request  for  tiiem  to  do  so  was  from  Alfred  Moore,  the  ben- 
eficiary legatee,  and  not  in  the  presence  of  the  testatrix. 
Both  swore  positively  that  the  testatrix  made  no  request  to 
them  of  any  kind,  and  made  no  remark  in  their  presence 
except  in  reply  to  an  inquiry,  of  Gen.  Sandford,  if  it  was 
satisfactory.  Gen.  Sandford's  recollection  of  the  transac- 
tion is  so  indistinct  as  not  to  be  relied  upon. 

nL  At  the  time  of  the  execution  of  the  will,  the  sole 
legatee  who  gave  the  instructions  for  drawing  the  wiU^ 
was  the  trustee  and  sole  managing  agent  of  the  testatrix. 
Under  these  circumstances,  the  law  raises  a  presumption  of 
fraud  and  imdue  influence  which  it  requires  the  strongest 
evidence  to  overcome.  (  Wharton  vs.  May^  5  Ves.,  27 ;  Oib- 
aan  vs.  JeyeSy  6  Ves,^  279 ;  WeUea  vs.  Middleton,  1  Cixe, 
112 ;  Marsh  vs.  Tyrrell,  2  Saggy  110 ;  Bridgenum  vs.  Gfreen, 
WHmoty  70 ;  Ingram  vs.  Wyatt,  1  Eagg,  E.  441 ;  Bah&r 
vs.  Batty  1  Owrteisy  125 ;  Barry  vs.  BiMiaiy  1  CkirteiSy  688  j 
Orqfi  vs.  Dayy  1  Ourtdsy  889 ;  Sears  vs.  ShafeTy  1  Baah. 
8.  C.y  408 ;  OrispeU  vs.  Duboisy  4  Barb.  S.  01,  898 ;  Brioe 
vs.  Bricey  5  Barh.  S.  <7.,  533.) 

This  presumption  is  strengthened, — 

(a)  By  the  feeble  and  helpless  mental  and  bodily  con- 
dition of  the  testatrix  and  her  entire  incapacity  to  transact 
business: 

(Jf)  By  the  fact  that  the  testatrix  was  taken,  on  the  death 
of  her  husband,  to  the  house  of  the  legatee,  and  remained 
an  inmate  of  his  family,  and  under  his  exclusive  control,  to 
her  death.  She  was  never  outside  of  the  house  but  twice^ 
during  the  whole  time : 

(c)  By  the  absolute  secrecy  preserved  in  regard  to  the 
whole  transaction. 

It  is  not  overcome  by  any  proof  that  the  testatrix  ever 
spoke  of  making  or  having  made  a  will. 
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IV.  The  most  that  can  be  claimed  from  any  view  of 
the  evidence  is  that  testatrix  intended  to  advcmce  to  Alfred 
Moore,  during  her  life,  moneys  to  assist  in  building  his 
house ;  and  whether  this  should  be  treated  as  a  gift  or  an 
advance  will  become  a  proper  subject  for  inquiry  on  the 
final  settlement  of  her  estate. 

C.  W.  Sanbfobd,  for  Executor. 

The  Subbogate.  The  first  question  that  arises  in  this 
case  is,  whether  the  will  was  executed  in  the  mode  pre- 
scribed by  statute.  All  the  witnesses  testify  to  the  subscrip- 
tion of  the  testatrix  in  their  presence,  and  their  attestation 
in  her  presence.  One  of  them,  Mr.  Searle,  on  his  direct 
examination  said,  that  Mrs.  Moore  acknowledged  it  as  her 
will,  and  requested  the  witnesses  to  attest  it.  On  his  cross- 
examination  he  stated  that  when  he  went  into  the  room 
Alfred  Moore  and  Mr.  Sandford  said  they  wished  him  to 
sign  his  name — ^the  precise  words  used  he  did  not  recollect 
— ^no  one  else  spoke  to  his  knowledge — ^nothing  more  was 
said  while  he  was  in  the  room.  He  immediately  qualified 
this  statement,  however,  by  adding  ^'  I  did  not  hear  any 
thing  more.  I  don't  recollect  Mrs.  Moore  saying  much. 
I  think  she  said  it  was  her  wish  he  should  have  that  sum  of 
money.  K  my  memory  serves  me  right,  those  were  the 
words  she  used.  I  think  I  can  be  positive  she  said  so.  I 
have  an  indistinct  recollection  of  what  was  said  at  that 
time.  That  is  all  I  recollect  hearing  Mrs.  Moore  say  while 
I  was  in  the  room.  I  am  not  able  to  say  whether  she  said 
anything  else  or  not.  She  addressed  no  remark  to  me,  nor 
asked  me  any  question  nor  gave  me  any  direction.  I  am 
positive  of  that."  *  *  *  « I  don't  recollect  any  thing 
else  that  was  said  or  done  while  I  was  in  the  room.  I  can't 
recollect  whether  the  wiU  was  read  while  I  was  there. 
When  I  came  in,  the  will  was  on  the  table."  He  then  test- 
ifies to  the  signature  of  the  will,  and  proceeds:  "We  were 
aU  round  the  table — ^we  could  hear  all  that  was  said.    *    * 


Digitized  by 


Goo^q: 


364  CASES  IN  THE  SURROGATE'S  OOURT. 

MOORB  VS,  MCKMIE. 

*  I  don't  recollect  that  Mrs.  Moore  said  any  thing  to  my 
wife  while  she  wae  in  the  room.  She  might  have  asked 
hear  how  she  was.  I  don't  recollect  any  thing  more.  Mrs. 
Moore  made  no  request  of  my  wife,  nor  gave  her  any  direc- 
tions." *  *  «  <<The  decedent  made  no  request  of  Gten. 
Sandford  while  I  was  there,  nor  gave  him  any  directi<ms 
— not  to  my  knowledge."  *  *  *  « i  never  witnessed 
any  other  -wHl  besides  this."  On  farther  examination  Mr. 
Searle  said,  that  before  the  will  was  signed  it  was  read  by 
Mr.  Sandford,  in  his  ordinary  tone  of  voice,  at  the  table 
where  it  was  executed,  and  in  the  presence  of  all  the  par- 
ties. He  also  said,  "  I  cannot  tell  either  the  words  or  the 
substance  of  what  the  decedent  said  when  I  was  in  the  room. 
I  do  not  recollect  even  the  words  or  the  substance  of  any 
thing  she  said.  I  could  not  tax  my  memory  with  a  single 
observation.  I  am  perfectly  unable  to  state  any  thing  she 
said.  I  recollect  distinctly  the  fact  that  Gen.  Sandford 
read  the  will.  I  do  not  now  recollect  the  precise  con- 
tents of  the  will.  On  looking  at  the  will,  I  recollect 
that  he  read  the  attestation  clause.  I  think  that  was  before 
I  signed  it,  but  could  not  be  certain."  *  *  *  « I  think 
decedent  had  not  signed  the  will  when  Mr.  Sandford  read  it" 
I  don't  recollect  that  she  said  any  thing  when  he  read  it"    * 

*  *  "  I  am  not  aware  that  anybody  spoke,  after  the  will 
was  read,  before  it  was  signed." 

Mr.  Searle's  wife,  one  of  the  other  attesting  witnesses, 
states  that  she  was  present  at  the  execution.  She  says,  ^^  I 
saw  Mrs.  Moore  go  to  the  table,  and  make  her  mark.  I 
think  so.  I  cannot  be  very  sure — ^I  did  not  take  any  notice. 
She  said  it  was  correct  I  think  I  heard  some  part  of  the 
will  read  before  I  signed  it  I  cannot  say  what  part — I  do 
not  understand  these  things.    I  did  not  take  any  notice. 

*  *  ''^  I  think  Mr.  Sandford  asked  her,  when  she  signed 
it,  if  it  was  satisfactory ;  and  she  said,  Quite  so,  or  to  that 
purport."  On  cross-examiaation  the  witness  said,  "The  de- 
cedent said  nothing  to  me  while  I  was  in  the  room.  She 
made  no  other  remark  except  what  I  stated  on  my  direct 
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examination — ^not  that  I  recollect  I  was  near  enough  to 
^Qiu^w  «  #  *  "  The  <Mily  remark  Gen.  Sandford  made 
to  Mis.  Moore  was,  whether  it  was  satisfactoiy,  and  she  said, 
Yes.  He  made  none  to  me  or  to  my  husband."  ♦  *  ♦ 
^^  Mrs.  Moore  said  nothing  about  Alfred  while  I  was  in  the 
room,  when  the  will  was  executed."  *  »  ♦  "The  day 
after  the  will  was  executed  she  said,  *  I  hope  I  did  not  fatigue 
you  coming  down  stairs  last  night'  I  answered,  ^  Oh,  no  f 
and  then  she  said,  ^  Thank  God  I  that's  over.' " 

The  will  bears  date  November  7ih,  1848,  and  these  wit- 
nesses were  examined  three  years  afterwards.  The  instru- 
ment  is  veiy  brief.  The  tegiahsm  clause  is  full  and  formaL 
Mrs.  Bearie  thinks  she  heard  some  part  of  the  will  read  be- 
frare  execution,  while  Mr.  Searle  states  more  positively  his 
recollection  that  the  whole  was  read,  including  the  tetfUh 
ttim  clause.  Thib  reading  of  the  instrument  in  the  presence 
of  the  testator  and  the  subscribing  witnesses,  and  its  subscrip- 
ticQ  by  all  the  parties  in  the  presence  of  each  other,  is  or- 
dinarily sufficient  evidence  of  a  testamentary  declaration, 
and  of  a  request  to  the  witnesses  to  attest  the  instrument. 
The  minds  of  the  parties  meet  (m  those  two  essential  points, 
through  the  medium  of  the  reading,  and  acquiescence  or 
consent  to  the  attestation.  No  particular  form  is  requisite ; 
all  that  the  law  requires  is  that  the  testator  shaU  communi- 
cate to  the  witnesses  that  it  is  his  will,  and  he  desires  them 
to  attest  it  This  can  be  done  by  reading,  and  other  acts 
performed  by  a  third  person,  provided  an  intelligent  assent 
on  the  part  of  the  testator  be  shown.  Indeed,  not  a  word 
need  of  necessity  be  said.  A  deaf  mute  might  go  through 
all  the  ceremony,  by  means  of  a  written  communication. 
Besides,  there  is  generally  large  room  for  inference,  that  the 
will  has  been  duly  executed,  from  the  recitals  of  the  teikh 
turn  clause,  where  the  transaction  has  not  been  recent.  In 
the  present  case,  taking  in  view  the  lapse  of  time,  the  inelc- 
perience  of  two  of  the  witnesses  in  matters  of  this  kind,  the 
^  treacherous  memory  "  of  one,  if  not  of  both  of  them,  and 
tiie  &ct  that  the  teatatum  clause  of  the  will  was  read  aloud 
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before  it  was  subBcribed  by  the  testatrix  and  the  witnesses^ 
I  think  there  is  quite  snjficient  ground  to  admit  it  to  pro- 
bate. There  are  cases  in  which  probate  was  allowed  on 
proof  far  less  satisfactory.  ( Vide  cases  cited  in  PeMes  vs. 
Case^  (mUy  p.  242.) 

But  in  addition  to  the  evidence  I  have  examined,  we 
have  the  testimony  of  the  counsel  who  prepared  the  will, 
attended  its  execution,  and  became  a  subscribing  witness. 
He  states  that  he  read  the  instrument  to  the  decedent,  and 
then  requested  Alfred  Moore  to  send  for  two  persons  to 
witness  it.  He  left  the  room,  and  returned  saying  Mr.  and 
Mrs.  Searle  would  attend ;  and  they  shortly  after  came  in. 
He  requested  the  decedent  to  sign  the  will,  and  she  asked 
him  to  write  her  name.  This  was  done,  and  she  then  made 
her  mark  in  the  presence  of  the  witnesses.  He  says,  ^^I 
then  asked  her  if  she  published  and  declared  this  as  her 
last  will  and  testament,  and  wished  us  to  subscribe  it  as 
witnesses.  She  said,  Yes,  and  made  some  remark,  I  don't 
recollect  precisely  what.  I  then  read  the  attestation  clause, 
and  the  witnesses  signed  it  in  her  presence."  This  evidence 
is  explicit  and  positive,  and  removes  any  question  as  to  the 
testamentary  declaration  and  the  request  to  the  witnesses 
to  attest  the  instrument.  Thus,  besides  the  reading  of  the 
teataivm  clause  and  the  act  of  signing  by  all  the  parties  in 
the  presence  of  each  other,  here  is  precise  testimony  to  a 
formal  inquiry  of  the  testatrix  by  the  attending  couqsel, 
and  the  answer  in  the  affirmative.  The  witnesses  all  agree 
thatsome  part  of  the  paper  was  read  aloud ;  and  if,  in  regard 
to  other  circumstances,  Mr.  and  Mrs.  Searle's  recollection 
does  not  accord  with  that  of  Mr.  Sandford,  I  think  greater 
reliance  may  be  placed  on  his  statement  of  the  transaction 
than  on  theirs.  Their  recollection  was  evidently  indistinct 
as  to  what  was  said ;  they  no  more  agree  with  each  other 
on  that  point,  than  they  do  with  him.  But  in  regard  to 
acts — ^the  reading  of  a  part  of  the  will,  the  signatures,  and 
that  the  testatrix  said  BcmethiTig  in  relation  to  the  instru- 
ment, to  Mr.  Sandford— they  all  concur.    I  think  the  focts 
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and  circnmBtances  npon  which  they  agree,  Bii£Bicient  to 
prove  valid  execution  and  justify  sentence  of  probate ;  and 
this  conclosion  receives  confirmation  from  the  direct  evi- 
dence of  Mr.  Sandford. 

I  next  proceed  to  review  the  testimony  in  respect  to  the 
capacity  of  the  decedent  She  was  an  old  lady,  who  had 
resided  with  her  husband  at  his  house  in  Batavia  street 
until  his  death,  Jnne  28,  1848.  Shortly  after  that  occtir- 
rence  she  went  to  live  with  her  son  Al£red,  at  his  residence 
in  the  Third  Avenue,  where  the  will  was  made  in  Novem- 
ber, 1848.  In  April,  1849,  she  removed  to  a  new  house 
built  by  Alfred  in  Twenty-second  street,  where  she  re- 
mained untQ  her  decease. 

Mrs.  Conover,  of  Sahway,  states  that  in  the  summer  of 
1846,  she  had  frequent  opportunities  of  seeing  Mrs.  Moore, 
who  was  then  on  a  visit  at  the  house  of  her  son  Joseph. 
She  saw  her  daily,  and  says  she  was  very  childish — ^forgot 
who  the  witness  was— did  not  know  one  of  her  grandsons — 
had  her  food  cut  for  her — ^was  never  left  alone. 

Mrs.  Trembly,  of  Bahway,  was  in  the  habit  of  see- 
ing Mrs.  Moore,  some  years  before  her  decease,  when  visit- 
ing her  son  Joseph  in  tiie  summer  season.  She  considered 
her  conversation  like  that  of  a  child,  though  she  did  not 
recoUect  any  thing  said  by  her  that  was  foolish.  ^^She 
would  imagine  she  saw  things — think  she  would  see 
some  one  coming,  and  would  caU  Frances.  She  had  her 
basket,  with  little  rolls,  and  would  lose  some  of  them  and 
would  call  Frances  to  look  after  them.  *  *  *  When 
she  imagined  some  one  was  coming  out  doors  she  ^ould 
not  be  satisfied  it  was  nobody,  tUl  Frances  came  and 
looked  out.  *  *  «  That  was  about  four  or  five  years 
ago."  The  witness  last  saw  Mrs.  Moore  in  May,  1848,  at 
her  house  in  Batavia  street.  She  says,  ^^  She  knew  me 
when  I  came  in ;  she  inquired  about  Frances  and  her  son 
Joseph.  *  *  *  She  was  the  same  as  she  was  before ; 
she  appeared  to  be  a  child  in  her  conversation  and  actions." 
On  cross-examination  Mrs.  Trembly,  said  that  at  this  visit 
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she  did  not  hear  her  say,  or  see  her  do,  anything  that  was 
childish  or  foolish. 

Eliza  Dunham  saw  the  decedent  at  Bahwaj,  when  vis- 
iting her  son  Joseph.  She  also  called  on  her,  with  Mrs. 
Trembly,  in  May,  1848.  She  says,  "  She  asked  me  my 
name  three  times  over,  when  I  was  sitting  at  the  table ;  she 
ought  to  have  known  me.  ^  *  ^  She  would  take  hdd 
of  her  dress,  and  say  it  was  pretty ;  it  was  not  any  thing 
fine.  I  reecdlect  h^  saying  she  and  her  husband  were  poor. 
She  had  a  basket,  and  would  take  a  little  roll  up,  undo  it, 
roll  it  up  and  put  it  back  again.  She  had  her  glasses  in 
her  hand,  and  would  ask  for  them." 

Mr.  ZabrisMe,  the  stepson  of  William  Moore,  was  in  the 
habit  of  seeing  the  decedent  two  or  three  times  a  week,  in 
1845,  and  subsequently  to  that  period,  three  or  four  tames 
a  week.  He  says  she  talked  in  a  childish  manner,  and  waa 
checked  by  her  husband.  He  states  that  on  the  sixteenth  of 
October,  1848,  he  and  his  step&ther  visited  Mrs.  Moore  at 
the  house  in  the  lliird  avenue ;  that  William  ^  shook  hands 
with  his  mother,  and  she  did  not  know  him ;  she  wanted  to 
know  who  he  was ;  he  said  he  was  her  son  William.  Then 
I  went  in  and  shook  hands  with  her,  and  she  did  not  know 
me ;  William  told  her  who  I  was ;  then  we  sat  down  on 
tlie  sofa.  Then  she  asked  William  where  father  was — ^when 
he  would  be  back,  and  if  we  had  seen  him  that  day ;  and 
William  told  her,  No ;  that  father  was  dead.  Mr.  Moore 
had  died  June  23,  previous.  She  said  she  could  hardly 
believe  it;  but,  as  he  said  it,  it  must  be  so.  Mrs.  Alfred 
Moore  was  there  at  that  time,  and  present  at  this  conver- 
versation.  She  said  that  mother — Mrs.  Moore— -often  asked 
about  &ther ;  where  he  was ;  what  had  become  of  him,  she 
did  not  see  him."  This  witness  called  on  Mrs.  Moore  after- 
wards, in  23d  street,  and  states  that  she  did  not  know  him, 
but  when  she  was  told  who  he  was,  inquired  and  talked 
about  his  &ther  and  the  members  of  his  family. 

Sarah  O'Donnell*  visited  the  decedent  in  May,  1849,  and 
says,  *^She  bade  me  look  at  tilings  in  the  yard — ^geese: 
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there  were  none  there."  She  adds,  that  she  saw  her  i^ain 
in  the  succeeding  Angnst,  when  she  did  not  know  hiBr ; 
thought  she  had  five  scms ;  talked  as  if  she  were  poor ;  im- 
agined she  saw  a  man  on  the  floor. 

Jdm  Carter  lived  in  the  same  house  with  Mrs.  Mo(Mre, 
in  1833  and  1884,  toe  eigUieen  months,  and  called  to  see 
her  two  or  tiiree  times  afterwards.  At  a  visit  in  1846,  he 
states  that  she  appeared  to  be  childii^ ;  did  not  know  him ; 
and  it  took  her  husband  some  time  to  make  her  nnd^nstand 
who  he  was. 

This  is  the  substance  of  the  testimony  against  the  cap- 
acity of  the  decedent : 

1st.  Memory. — ^Mrs  Conover  states  that,  in  1846,  she 
forgot  who  she  was,  and  did  not  know  one  of  her  grandsons 
who  came  to  make  a  visit  at  Bahway.    2.  Mrs.  Trembly 
says,  that  she  knew  her  when  she  called  at  her  house  in 
1846.    8.  Mrs.  Dunham  testifies  that,  on  the  same  occasion 
she  did  not  know  her^  and  asked  her  name  several  times ; 
and  that  she  asked  for  her  spectacles,  when  she  had  them 
in  har  hands.    4.  John  Carter  says,  she  did  not  know  him 
in  1846 ;  and  6.  Sarah  O'DonneU,  that  she  did  not  know 
her  in  August,  1849.    Mrs.  Conover  was  an  acquaintance 
of  afew  months,  in  1846.    Mrs.  Moore  had  seen  her  grand- 
son two  months  before ;  but  how  long  a  time  had  elapsed 
before  that,  since  she  had  seen  him,  does  not  appear.  Mrs. 
Trembly,  whom  she  had  only  known  when  visiting  at  Eah- 
^  way,  was  rec<^;nised  by  her  in  1848,  after  a  lapse  of  two 
years  since  they  had  met.    Eliza  Dunham  whom  she  did 
not  know  in  1848,  had  seen  her  at  Bahway  in  1842  and 
1846,  half  a  dozen  times  on  each  occasion.    John  Carter 
had  not  seen  her  over  two  or  three  times,  the  dates  of 
which  are  not  fixed,  since  1834.    Mrs.  O'DonneU  never 
saw  her  but  three  times,  prior  to  August,  1849.    The  de- 
cedent was  about  eighty-four  years  of  age  when  she  exe- 
cuted the  will,  and  we  are  to  look  for  some  loss  of  mental 
activity  and  vigor  at  that  advanced  age.    At  that  period, 
the  memoxy,  in  respect  to  recent  events  and  new  acquaint- 
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ancesy  receives  but  fagitive  impreesions.  Even  upon  tiie 
evidence  of  the  conteetantB,  exclusive  of  the  testimony  of 
Mr.  ZabrisMe,  I  think  it  very  far  from  being  established 
that  Mrs.  Moore^s  memory,  at  the  date  of  the  will,  was  so 
feeble  as  to  render  her  incapable  of  a  testamentary  act. 
Mr.  Zabriskie  testifies  that,  on  the  16th  of  October,  1848, 
about  three  weeks  before  the  execution  of  the  will,  she 
failed  to  recognise  her  son  William,  and  did  not  remember 
that  her  husband  was  dead.  If  he  has  fixed  that  time  cor« 
rectly,  it  is  the  only  single  occasion  before  the  will  was 
made,  in  which  her  memory  is  shown  to  have  fSEtiled  in 
regard  to  her  husband  and  her  children. 

2d.  Childishness.  This  is  a  convenient  phrase  for  ques- 
tioning the  mental  vigor  of  aged  persons,  though  perhaps 
it  is  the  only  mode  of  indicating  a  state  of  the  mind  pe- 
culiar to  a  certain  period  of  life.  It  expresses,  however, 
merely  the  opinion  of  the  observers,  and  unless  supported 
by  facts,  has  weight  only  as  an  opinion  worthy  of  more  or 
less  attention  in  proportion  to  the  opportunities  enjoyed  for 
observation.  No  circumstances  have  been  stated,  showing 
unsoundness  of  understanding  in  the  decedent ;  her  turning 
over  the  rolls  and  work  in  her  basket,  and  calling  her  dress 
pretty,  are  hardly  substantial  enough  indications  of  imbe- 
cility, even  were  there  no  other  proof  in  the  case  respecting 
her  mental  condition. 

3d.  Optical  Delusion.  Mrs.  Trembly  testifies  that  in  1846, 
two  years  before  Mrs.  Moore  executed  the  will,  whilst  visit- 
ing her  son  at  Bahway,  she  imagined  she  saw  some  person 
coming  to  the  house,  and  would  not  be  satisfied  until  her 
daughter-in-law,  Frances,  came  and  looked  out.  As  I  shall 
examine  this  subject  further  hereafter,  it  is  sufficient  at 
this  point  to  say,  that  such  delusion  may  exist  in  a  sound 
state  of  mind. 

On  a  review  of  the  evidence  for  the  contestants,  then, 
the  only  important  fact  tending  materially  to  an  impeach- 
ment of  the  capacity  of  the  testatrix,  is  that  stated  by  Mr. 
Zabriskie.    It  undoubtedly  shows  a  weak  and  failing  mem- 
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ory ;  but  the  evidence  of  the  other  witneeBes  for  the  con- 
testants,  in  connection  with  his  own  statement  concerning 
conversations  with  Mrs.  Moore,  show  that  there  was  not 
an  entire  loss  of  memory.    Mrs.  Trembly,  though  a  casual 
acquaintance  formed  at  Bahway,  was  recognised  by  her 
in  1848,  two  years  since  she  had  seen  her;  and   yet 
a  few  months  afterwards  Mr.  Zabriskie  states  that  she 
did   not  know  her  own  son.     If  he    states   the   time 
of  this  circumstance  correctly,  the  case  certainly  calls 
for  further  proof;   for  although   there  may   not  have 
been  absolute  incapacity,    yet  the   party   propounding 
the  will,  should  go  further  than  evidence  of  mere  formal 
execution.    He  should  afifbrd  more  light  as  to  the  state 
of  the  decedent's  mental  faculties,  and  should  show  that 
she  acted  with  intelligence  and  comprehended  the  effect 
of  what  she  was  doing  at  the  time  of  the  /actum  of  the 
wiU.    Upon  this  point,  quite  a  number  of  witnesses  were 
examined,  some  of  whom  only  occasionally  visited  the  de- 
cedent, and  others  lived  in  the  same  house  with  her,  in  the 
habit  of  daily  intercourse  and  conversation. 

Mr.  Searle,  one  of  the  subscribing  witnesses  says,  he 
considered  Mrs.  Moore  ^^  perfectly  sane  and  capable  of 
carrying  on  and  transacting  any  business."  He  never  saw 
her  transact  any  business,  but  she  had  lived  in  the  same 
house  with  him  over  four  months  before  the  will  was  exe- 
cuted. He  says,  ^^  I  saw  her  daily,  and  spoke  to  her  daily ; 
I  never  knew  her  confined  to  her  bed  during  that  period ; 
*  *  *  during  that  period  I  never  perceived  anything 
irrational  or  exhibiting  a  want  of  mind  on  her  part.  When 
the  will  was  executed  she  was  in  about  the  same  state  of 
health  as  before.  She  continued  to  reside  there  till  May, 
1849 ;  her  health  and  habits  continued  about  the  same ;  I 
saw  no  difference.  I  was  in  the  habit  of  calling  in  to  see 
her  and  converse  with  her,  almost  every  day."  "  Her 
memory  appeared  to  be  good."  About  a  year  after  she 
removed  from  his  house,  he  states,  that  he  first  observed 
any  indications  of  her  being  irrational. 

Mrs.  Searle  states,  that  the  decedent's  ^^  mind  was  quite 
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good  when  she  signed  tiie  will."  ^^  I  saw  her  two  or  three 
times  a  day,  sometimes ;  her  health  was  very  good  at  that 
time ;  I  never  knew  her  to  be  confined  to  her  bed  during 
the  time  she  lived  there.  I  never  saw  anything  like  insan- 
ity of  derangement  of  mind,  while  she  lived  there.  8he  has 
come  np  stairs  and  sat  with  me  four  hours  or  more ;  she 
conversed  very  freely  and  cheerfully.  Ab  &r  as  I  knew, 
her  memory  was  good.  She  did  not  talk  with  me  about 
her  family  very  often.  I  had  no  reason  in  the  least,  to  sup- 
pose there  was  any  unsoun^jaess  of  mind  about  her,  during 
the  period  she  lived  at  the  house."  Mr.  Birch,  who  visited 
Mr.  Searle,  and  became  acquainted  with  the  decedent 
whilst  residing  there,  frequently  had  short  interviews  wiih 
her.  He  says,  ^^  Her  conversation  was  alwa^m  sensible," 
*  *  *  ^^  there  was  nothing  in  *  *  *  her  language^ 
conduct  or  appearance,  to  indicate  the  least  imbecility  of 
mind."  Mr.  Cook,  a  brother-in-law  of  AUred  Moore,  states 
that  in  the  month  of  August,  1848,  he  stayed  at  the  house 
in  the  Third  avenue,  about  a  week ;  he  saw  and  con venE»d 
with  the  decedent  daily,  and  obs^red  ^^  nothing  peculiar 
in  her  appearance,  manner  or  conveiBation."  Mrs.  Beeder, 
the  wife  of  Mr.  Moore's  agent,  and  who  lived  next  door  to 
Mr.  Moore's  house  in  Batavia  street,  was  in  the  habit 
of  frequent  intercourse  with  Mrs.  Moore,  to  the  time  of  her 
husband's  death,  and  visited  her  when  she  lived  with  Al- 
fred, once  in  the  Third  avenue  and  three  times  in  Twenty- 
second  street.  On  these  occasions  she  always  knew  her 
"  remarkably  well."  The  visit  at  the  house  in  the  Third 
avenue,  was  in  April,  1849,  and  lasted  about  two  hours.  At 
this  and  subsequent  interviews,  she  says  she  found  her  per- 
fectly sensible.  She  mentions  several  circumstances  show- 
ing tiie  state  of  her  memory,  whidi,  she  says,  ^  appeared 
very  good." 

Ann  Moore,  an  old  lady  residing  with  Alfred  Moore, 
and  the  half  aister  of  the  husband  of  the  deced^it,  lived  with 
old  Mr.  Moore  in  Batavia  street,  for  several  years,  till  after 
her  brother's  death.    She  again  lived  with  the  decedent  at 
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Alfiped's  house  in  Twenty-fiecond  sta'eet,  from  May  1849,  till 
she  died.  She  visited  Mra.  Moore  frequendy  in  the  Third  ave- 
nne,  sometimes  spending  a  whole  day  with  her.  She  states 
that  her  memory,  while  in  the  Third  avenue,  was  ^^  pretty 
good ;"  she  ^'  knew  all  her  acquaintances ;"  and  the  first  fime 
she  observed  her  memory  to  fail,  was  in  the  summer  of  1848. 
The  first  Ae  observed  of  the  optical  delusions,  was  when 
Mrs.  Moore  lived  in  Twenty-second  street 

Dr.  Wilsey,  who  had  been  taught  by  the  decedent 
when  a  child,  renewed  his  acquaintance  with  her  in  June, 
1848,  when  he  was  called  in  to  attend  her  husband  in  his 
last  sickness.  At  that  time  and  in  the  ensuing  September, 
he  saw  and  conversed  with  Mrs.  TAoore  several  times.  On 
Decembw  30,  1848,  he  commenced  attending  Alfred 
Moore's  fsimily,  and  made  seven  visits  in  January,  1849, 
four  in  February,  six  in  March,  three  in  each  of  the  months 
of  April,  June,  July  and  August.  Eighteen  visits  were  af- 
terwards made  at  various  intervals,  until  March  16, 1850, 
when  he  was  requested  by  Alfred  Moore  to  attend  his 
mother,  which  he  did  till  h^  death.  As  to  the  state  of 
her  mind  in  1848,  he  says :  ^^  I  did  not  perceive  anything 
out  of  the  way,  as  to  her  mind  or  recollection.  «  »  I 
did  not  talk  upon  general  events  more  than  regarded  rela- 
tivesy  and  circumstances  of  early  life.  Her  recollection  in 
that  respect  was  accurate ;  she  had  been  a  teacher  at  the 
period  I  first  knew  her ;  her  conversation  was  entirely  ra- 
tional ;  I  did  not  perceive  or  mistrust  anything  at  that 
time."  In  respect  to  her  mental  condition  in  1849,  he 
says :  ^  I  perceived  nothing  peculiar  in  her  mind  or  con- 
versatiim.  *  *  I  never  knew  her  to  be  sick  at  that  time, 
and  she  was  a  woman  of  good  constitution." 

In  November,  1850,  the  decedent  was  seiied  with  a  fit 
of  apoplexy,  from  which,  however,  she  partially  recovered ; 
and  she  lived  until  October,  1851.  The  Doctor  states  ex- 
plicitly, that  ^Twr  to  March,  1850,  he  ^^  did  not  mistrust 
any  aberration  of  mind ;"  that  from  15th  March,  to  No- 
18 
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yember  sacceeding,  he  ^^  perceived  some  change  of  mind 
in  very  trifling  particulars,  ♦  ♦  ♦  ♦  occasionallj  a 
vacancy  of  mind;  with  the  exception  of  that,  her  faculties 
seemed  good.  ♦  ♦  ♦  After  the  stupor  in  November, 
1850,  she  imagined  she  saw  objects  which  she  did  not  see. 
She  would  not  go  to  bed  sometimes,  saying  there  were  peo- 
ple in  bed.  I  can't  recollect  anything  of  the  kind  before. 
I  think  there  was  not.  I  feel  pretty  positive  about  it.  The 
vacancy  I  discovered  in  March,  1850,  was  that  she  wanted 
t6  go  to  her  house  in  Batavia  street ;  she  said,  I  want  to 
go  home ;  I  asked,  Where !  She  said,  In  Batavia  street, 
where  I  live — ^this  place  does  not  look  like  home."  ^^  I 
perceived  no  indications  of  impaired  or  weakened  intellect, 
or  of  what  is  called  childishness,  up  to  March,  1850.  She 
was  rather  a  dignified  old  lady." 

Mr.  Phinney  became  acquainted  with  Mrs.  Moore,  at 
the  ftmeral  of  her  husband ;  saw  her  once  in  three  or  four 
weeks  from  that  time,  till  April,  1849 ;  and  then  for  about 
eleven  months  lived  at  Alfred  Moore's  house  in  Twenty-sec- 
ond street.  He  describes  the  decedent  as  conversing  fluently 
and  intelligently,  and  states,  that  he  first  observed  a  change 
in  August  or  September,  1849.  He  says,  ^^  It  was  an  optical 
illusion  more  than  anything  else;  she  saw  a  great  many 
children,  persons,  horses  and  carts,  where  they  were  not 
At  the  same  time,  if  I  told  her  they  were  not  there,  she 
appeared  to  be  satisfied.  Before  that,  I  had,  I  should 
think,  that  kind  of  intercourse  with  her  which  would  en- 
able me  to  judge  as  to  the  soundness  of  her  mind.  Down 
to  that  period,  I  saw  nothing  to  indicate  unsoundness  or 
aberration  of  mind.  I  wish  to  be  understood,  that  when 
the  optical  illusions  passed  off,  her  mind  was  as  clear  as 
ever ;  they  were  only  for  a  short  time."  *  ♦  «  Her 
memory  was  good ;  I  never  saw  any  indications  of  absence 
of  memory ;  she  always  recognised  me.  I  never  saw,  be- 
fore the  optical  illusions  occurred,  the  least  failure  to  recog- 
nise persons."    Mrs.  Phinney,  the  wife  of  this  witness  and 
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a  consiii  of  Alfred  Moore's  wife,  lived  in  the  same  house, 
and  was  in  the  habit  of  daily  intercourse  with  the  deced- 
ent She  says,  "  When  I  first  went  to  Twenty-second  street, 
her  mind  was  very  good,  her  memory  was  good,  her  conver- 
sational powers  were  very  good  for  the  first  few  months. 
I  conld  not  say  when  I  first  observed  any  change  in  her, 
bnt  I  think  as  soon  as  in  July.  Her  memory  and  sight 
began  to  be  affected,  &c.''  ♦  *  ♦  «  « i  never  knew 
her  to  fail  to  recognise  any  person  before  she  had  the  dif- 
ficulty in  her  sight,  and  tiben  she  recognised  them  when 
ihey  spoke.  *  ♦  *  I  think  I  noticed  no  foilure  in  her 
memory  until  this  defect  in  sight  came  on.'' 

Mr.  Trowbridge,  who  formed  an  acquaintance  with  the  de- 
cedent when  visiting  her  son  atthe  house  in  the  Third  avenue, 
and  who  saw  her  once  in  Twenty-second  street,  states  that  she 
always  knew  him  and  caUed  him  by  name,  and  that  he  ^^  per- 
ceived nothing  like  a  failure  of  mind."  Eobert  Eeeder  was 
agent  for  the  decedent's  husband  fourteen  years.  He  knew 
Mrs.  Moore  very  well,  and  was  in  the  habit  of  seeing  and  con- 
versing with  her  frequently,  while  she  lived  in  Batavia  street. 
From  the  time  she  left  there,  he  did  not  visit  her  until  May, 
1849,  when  he  called  at  the  house  in  Twenty-second  street. 
She  knew  him  then  "  perfectly  well,"  and  inquired  about 
their  old  neighbors.  He  saw  her  again  in  the  fall ;  had  some 
conversation,  and  testifies  that  he  observed  no  failure  of 
"  mind,  memory  or  recollection,"  on  any  of  these  occasions. 
Mrs.  Blount  was  a  pupil  at  the  school  of  the  decedent, 
in  1806,  and  visited  her  two  or  three  times  a  year,  some 
years  ago.  She  saw  her  in  the  Third  avenue  but  once,  in  the 
spring  of  1849 ;  and  although  they  had  not  met  for  two  or 
three  years,  was  recognised  by  Mrs.  Moore,  who  inquired 
after  her  mother  and  sister  by  name,  conversed  willi  her 
for  some  time,  and  stated  that  she  was  going  to  reside  in 
Twenty-second  street.  Mrs.  Blount  subsequently  called  on 
Mrs.  Moore,  two  or  three  times  that  summer,  after  she  had 
moved  to  Twenty-second  street.    She  states  that  she  per- 
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ceived  some  ^^  slight  defect  in  memory,  but  none  in  intelr 
lect,"  at  the  interview  in  the  Third  avenue ;  ^^  her  mind  wag 
active,  but  her  body  otherwise ;  '^  that  during  the  ensuing 
summer  she  observed  ^^  no  change  in  her  nund  but  in  mem- 
ory,— her  memory  failed,  but  nothing  more  than  *  *  would 
be  common  in  persons  of  her  age,'' — ^it  was  neoeasary  to 
recall  some  circumstances  to  her  mind,  and  then  she  would 
recollect  them  and  ^^  speak  of  them  as  freely  and  rationally 
as  ever  she  did." 

Mrs.  Bobertson,  sister  of  Mrs.  Blount,  who  had  onoe 
been  a  pupil  of  the  decedent,  and  had  continued  her  ac- 
quaintance, visited  her  in  company  with  her  mother  and 
sister,  in  October,  1849,  and  also  a  number  of  times  subse- 
quently. On  the  first  occasion,  she  says,  '^  It  was  the  first 
time  my  mother  had  seen  her  since  Mr.  Moore's  death. — 
She  spoke  of  her  husband  very  affectionately,  and  wished 
us  to  go  up  stairs  and  see  his  portrait,  to  see  if  my  mother 
would  recognise  it.^  She  followed  us  through  the  entry 
jind  tried  to  go  up  stairs,  and  could  not ;  she  fell  in  the 
entry  and  partially  fainted ;  she  came  to ;  she  was  per- 
fectly rational.  -^  *  I  observed  nothing  like  wandering 
of  mind  then  ;  I  never  did ;  *  *  I  never  observed  any 
wandering  or  deficiency  of  mind ;  I  did  observe  a  fSeulure 
of  memcwy." 

Besides  the  opinions  and  circumstances  thus  given  in 
evidence,  there  are  some  other  facts  tending  to  show  the 
state  of  her  mind.  Dr.  Wilsey  states  that  she  showed  him 
some  plants  and  told  him  the  names  of  several  of  them  ; 
that  he  often  saw  her  reading ;  she  showed  him  passages  in 
the  Bible ;  and  that  she  recollected  previous  etmversations. 
Mrs.  Searle  saw  her  at  work  with  her  needle.  Mr.  Birch 
saw  her  reading.  Mr.  Oook  says,  in  August,  1848,  he 
found  her  reading  a  book  and  newspaper,  and  that  in  the 
morning  she  would  take  up  ^^The  Sun."  Mrs.  Beeder 
testifies  that,  to  the  death  of  her  husband,  she  was  in  the 
habit  of  doing  h^  own  sewing,  mending  and  washing. — 
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Mr.  Phinnej  says  that  she  was  ^^  in  the  habit  of  reading 
daily  and  almost  constantly,"  in  her  hymn  books  and  test- 
ament. Although  not  of  active  bodily  habits,  it  appears 
that  "while  she  resided  in  the  Third  arenne,  she  was  accns- 
tomed  to  go  abont  the  house,  that  she  once  visited  an  old 
fiiend  at  the  Asylnm  for  aged  females,  and  also  went  to  the 
€lreenwood  Cemetery.  Indeed,  I  think  the  evidence 
abnndanti  J  shows  that  if  before  the  decease  of  her  hus- 
band she  was  so  infirm  in  body  and  mind  as  the  contestr 
ants  insist,  she  subsequently  recovered  a  larger  degree  of 
physical  and  mental  vigor.  There  is  a  single  instance  of 
optical  delusion  testified  to  before  her  husband's  decease ; 
and,  though  many  persons  in  the  habit  of  constant  and  &• 
miliar  intercourse  with  her  have  been  examined,  no  simi* 
lar  occurrence  is  shown  fi'om  that  time  until  the  summer  of 
1849,  more  than  half  a  year  after  the  will  was  executed. 
It  is  wen  known  that  such  delusions  may  exist  without  the 
mind  being  affected — ^without  derangement  or  mental  hal- 
lucination. In  cases  of  insanity,  the  delusion  is  in  the 
mind,  and  the  operation  of  the  senses  may  at  the  same 
time  be  natural  and  accurate ;  but  where  the  visual  organ, 
or  the  nerve,  or  the  brain,  is  so  affected  as  to  present  to  the 
mind  appearances  having  no  actual  existence,  the  sense 
k  at  fault,  and  the  disease  may  be  indicated  without  ne- 
cessarily being  accompanied  hj  mental  derangement  The 
case  of  Nicolai,  the  celebrated  bookseller  of  Berlin,  who 
laid  before  the  Philosophical  Society  an  account  of  his 
sufferings  firom  these  spectral  illusions,  is  an  instance  of 
this  kind.  Dr.  Wilsey  terms  this  malady  in  the  case  of 
the  decedent,  ^^  a  mental  defect ;"  but  I  do  not  think  he 
meant  to  be  understood  that  it  was  insanify,  for  he  also  al- 
ludes to  its  physical  character,  in  characterising  it  as  ^^  an 
affection  of  the  brain,''  coming  from  "  a  pressure  or  conges- 
tion of  the  brain."  As  to  her  behavior  when  she  supposed 
die  saw  these  spectres,  Ann  Moore  says,  ^^  I  used  to  tell 
her  she  conceited  she  saw  ihem ;  she  said  nothing."    *    * 
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*^  I  have  taken  her  out  of  her  chair  to  the  place  in  the  room 
where  she  thought  she  saw  men — ^to  sati^  her  there  was 
nobody  there.  When  she  retomed  she  would  think  she  saw 
them  again,  and  I  would  keep  on  two  or  three  times." 
Mr.  Phinney  says :  ^^  It  was  an  optical  illusion  more  than 
anything  else ;  she  saw  a  great  many  children,  persons, 
horses  and  carts,  where  they  were  not  At  the  same  time, 
if  I  told  her  they  were  not  there,  she  appeared  to  be  satis- 
fied." «  *  «  «  «  When  the  optical  illusion  passed  off, 
her  mind  was  as  clear  as  ever."  Whatever  was  the  nature 
of  this  malady,  the  only  symptom  of  it  before  the  execution 
of  the  will,  occurred  in  1846,  and  there  is  no  evidence  of 
its  appearance  again  until  1849,  when  it  was  indicated  only 
occasionally. 

On  the  whole,  unless  fraud,  undue  influence,  or  imposi- 
tion be  established,  I  do  not  think  the  will  should  be  re- 
jected. Alfred  was  one  of  the  administrators  of  his  father's 
estate,  and.  May  18, 1850,  received  a  power  of  attorney 
from  his  mother.  Before  that,  however,  the  real  estate 
was  sold,  Mrs.  Moore  joining  in  the  deeds  with  the  knowl- 
edge of  her  sons,  and  Ihe  accounts  were  settled,  she  receiv- 
ing one-third  of  the  proceeds  both  of  the  real  and  personal 
property.  In  these  accounts,  she  was  debited  with  a  large 
sum  of  money  paid  to  her ;  and  the  balance  on  the  settlement 
was  paid  over  to  her,  and  the  whole  matter  closed  with  the 
privity  of  all  the  parties.  It  does  not  appear  that  in  that 
important  transaction  her  competency  to  act  was  ever  ques- 
tioned. Nor  is  there  any  proof  that  Alfred  exerted  any  in- 
fluence over  her  mind  by  any  abuse  of  his  position  as  ad- 
ministrator. We  are  left,  therefore,  to  determine  whether 
the  facts,  that  the  will  was  executed  while  she  resided  with 
him,  that  he  is  a  beneficiary  to  a  large  amount,  and  gave  the 
instructions  for  drawing  the  will,  are  sufficient  to  invalidate 
the  instrument  These  circumstances,  in  the  case  of  an  aged 
lady,  certainly  require  vigilant  examination,  in  order  to  see 
that  the  testatrix  acted  freely  and  with  intelligence*    Mr. 
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Sandford  states,  that  prior  to  its  execution  the  will  was  read 
to  her.  Bhe  was  asked  whether  it  was  correct,  and  replied 
in  the  afflrmative.  The  single  important  feature  of  the  will 
is  the  legacjrto  Alfred,  of  ten  thousand  dollars,  the  renudn- 
der  of  her  estate  passing  as  if  she  had  died  intestate.  It 
appears  that  this  gift  was  designed  to  enable  Alfred  to 
build  a  house.  Mr.  Bandford  states  on  this  point  as  fol- 
lows :  '^  Mrs.  Moore,  when  I  read  the  will,  said  it  was  as  she 
wished.  She  then  inquired,  if  she  gave  Mr.  Moore  what 
she  intended  to  give  him  to  bmld  the  house,  before  she  died, 
what  the  effect  of  the  will  would  be.  I  answered  that  the 
effect  would  be  to  give  him  the  amount  twice  over.  She 
said  she  only  intended  to  give  him  this  money  to  build  the 
house,  and  die  supposed  the  ten  thousand  dollars  would  be 
enough  ;  but  I  don't  pretend  to  recollect  the  language." 
Again,  '^  I  understood  Mrs.  Moore  the  object  of  this  legacy 
was  to  enable  her  son  to  build  a  house  for  himself.  She 
stated  that  the  money  would  probably  be  advanced  to  him 
ahortly,  and  wished  to  know  what  the  effect  of  that  would 
be.  I  answered,  the  effect  would  be  to  give  it  to  him  twice 
over.  To  obviate  that  difficulty,  I  suggested  this  paper." 
The  paper  in  question  was  then  drawn  by  Mr.  Sandford, 
and  signed  by  Mrs.  Moore  making  her  mark.  It  directs  ^'  the 
executors  of  her  husband's  estate  to  pay  to  Alfred  the 
amount  of  the  purchase  money  of  the  lot  lately  purchased 
by  him  in  Twenty-second  street  from  Wm.  Menzies,  and 
also  the  simx  he  may  expend  in  erecting  a  house  thereon ;" 
and  that  the  ^'  said  sums  should  be  charged  to  Imn,"  on  the 
final  settlement  of  her  estate.  The  facts  connected  with  the 
execution  of  this  paper  not  only  indicate  some  reflection  on 
the  part  of  Mrs.  Moore,  but  point  out  the  object  of  the  be- 
quest in  question.  The  intention  to  make  this  gift,  and  the 
subsequent  knowledge  on  her  part  of  her  act  in  that  respect, 
are  established  by  proof  of  her  declarations  at  other  times, 
both  before  and  after  the  will  was  made. 
Mrs.  Searle  says,  ^'  Mrs.  Moore  had  spoken  to  me  before 
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that  time,  about  what  she  was  going  to  do---ftbont  two 
months  before,  she  spoke  very  frequently  about  it.  She  said 
that  Alfred  had  always  been  a  very  good  boy  and  very  af- 
fectionate, and  she  meant  to  do  something  for  him  if  she 
lived  long  enough  to  do  it."  *  *  *  <^  Something  she  had 
been  reading  in  the  newspapers,  about  some  child  giving  a 
parent  trouble,  brought  up  the  subject.  She  said  Alfi^d 
had  always  been  a  good  and  affectionate  boy.  I  never 
heard  her  speak  about  her  other  children.  I  think  I  have 
seen  one  or  two  of  the  other*  sons  at  the  house  once  or 
twice,  but  I  had  not  much  opportunity  of  seeing  whe&er 
they  came  more  frequently.  The  day  after  the  will  was 
made,  she  said,  ^  Thank  Gk>d  I  that  is  over.'  She  adced  me 
how  I  did — ^I  said, '  Very  well.'  She  said,  ^  I  hope  I  did  not 
fatigue  you  coming  down  stairs  last  night.'  I  aifswered^ 
^  Oh,  no ! '  and  then  she  said,  ^  Thank  Ood !  that's  over.'  She 
said  to  me  tliree  times,  after  the  first  conversaticAi  with  her 
about  Alfred,  and  before  the  will  was  made,  that  if  she 
lived  long  enough,  she  meant  to  do  something  for  him,  but 
life  was  very  short.  I  thought  she  meant  life  was  very  un* 
certain."  Mrs.  Beeder  testified  that  in  April,  1849,  Mn. 
Moore  informed  her  that  she  had  given  Alfred  the  money 
to  build  the  house  in  Twenty-second  street,  ^^  for  him  and  his 
children  when  she  would  be  in  the  grave."  Mr.  Phinney 
states  that  the  decedent  spoke  to  him  several  times  about 
having  given  Alfred  the  means  to  build  the  house  in  Twenty- 
second  street.  ^^  She  said,  she  gave  him  the  money  because 
she  liked  him  better  than  the  other  boys."  Mr.  Beeder  says, 
^^  During  the  twelve  months  preceding  Mr.  Moore's  death, 
I  heard  her  say  several  times,  she  would  make  Alfi^  a 
handsome  present."  In  the  £Etll  of  1849,  when  he  called  at 
the  residence  in  Twenty-second  street,  Alfred  Moore  show- 
ed him  the  house,  and  the  old  lady  asked  Mr.  Beeder  what 
he  thought  of  it.  He  adds,  "I  said  it  was  a  very  nice 
house ;  and  she  said,  ^  I  gave  my  son  Alfred  this  house.'  I 
replied,  ^That's  the  present,  then ;'  and  she  laughed  and 
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eadd,  ^That's  the  present.***  It  thus  appears  that  the  will 
accords  with  the  dispositional  affections^  and  intentions  of 
the  testatrix  at  other  times  expressed, — ^ihat  she  had  pre- 
rionsly  demgned  some  special  provision  for  her  son, — ^well 
nnderstood  and  knew  what  she  was  about  when  she  execu- 
ted the  will,  and  suggested  a  question  as  to  the  effect  of  the 
instmrnent  in  case  she  made  the  ady ance  before  her  decease, 
— that  she  subsequently  spoke  ot  the  testamentary  act  as  if 
relieyed  that  it  was  off  her  mind,  and  at  several  periods 
afterwards  mentioned  to  friends  that  she  had  given  the 
means  for  building  the  house.  The  evidence  of  capacity, 
volition  and  intelligence  seems  to  me  sufficient,  after 
the  most  careful  consideration  I  have  been  able  to  give  the 
case ;  and  I  must  therefore  declare  the  will  duly  proved. 


BlTLKLET  V8.   BsDMOKD. 

In  the  matter  of  the  Estate  of  John  Floeence,  deceased. 

WmBB  a  vin  WAB  duly  executed  by  the  deeensed  a&d  left  in  the  poflsearion 
of  hie  eomiBel,  and,  a  few  nKHithe  after,  the  teetator  sent  for  it»  arroviag 
the  porpoee  of  deetrojing  it»  aad  a  day  or  two  rabeeqiunfly  stated  that 
he  had  destroyed  it;  Held, that  although  the  facts  raised  a  presumption 
that  the  will  had  been  destroyed  by  the  deceased,  it  was  proper  to  ex- 
amine his  papers  for  the  purpose  of  ascertafaiing  whether  the  instrument 
had  id  fiMst  been  eanoeUed. 

The  faet  that  the  decedent  died  intestate  must  be  prored  before  letters  of 
administration  issue ;  and  that  is  ordinarily  shown  by  establishing  that 
no  will  can  be  found. 

A  lost  <^  destroyed  will  cannot  be  proved  in  the  Surrogate's  Court;  but 
jurisdietion  in  such  ease  belongs  to  the  Supreme  Court 

The  grant  of  letters  of  administration  does  not  preclude  any  party  in  inter 
est  from  instituting  proceedings  in  the  Supreme  Court  to  establish  a  will 
lost,  or  destroyed  by  accident  or  design ;  and  on  the  will  being  proved 
there,  the  letters  of  administration  will  be  revoked. 
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The  Revised  Statates  permit  the  reroeation  of  a  will  by  its  "dettnietion'* 
by  the  testator,  and  do  not  require  proof  of  the  mode  of  deetruotion, 
when  the  instrunent  was  last  in  the  testator's  possession  and  eannot  be 
found. 

Proof  of  the  "  injniy  or  destmetion  **  of  the  wiU,  by  two  witnesses^  is  only 
required  when  the  aet  has  been  performed  by  some  other  person,  in  the 
testator's  presence  and  by  his  direction  and  consent 

When  the  will  is  last  traced  to  the  possession  of  the  testator,  and  on  his  de- 
oease^  after  examination  of  his  papers,  and  proper  inquiry  of  the  per- 
sons in  his  confidence  and  about  his  person  during  his  last  sickness,  it 
eannot  be  found,  the  presumption  is  that  it  was  destroyed  by  the  testa- 
tor, animo  revoca9idu 

A  will  cannot  be  proved  as  a  lost  or  destroyed  will,  unless  it  is  shown  to 
hare  been  in  existence  at  the  death  of  the  testator,  or  to  have  been 
fraudulently  (or  aeeidmUdlljf)  destroyed  in  his  lifetime. 

Albxbt  Matbzws,  for  Petitioner, 
John  AifTHOir, /or  Contettant, 


The  Subbogate.  The  gnardian  of  the  infant  children  of 
the  deceased  John  Florence  having  applied  for  letters  of 
administration,  Margaret  Bedmond  intervenes,  alleging 
that  the  deceased  did  not  die  intestate.  On  the  proo&  taken 
it  appears,  that  Mr.  Florence,  about  the  middle  of  Februa- 
ry, 1852,  executed  a  will  in  the  presence  of  two  subscrib- 
ing witnesses,  and  tmder  the  supervision  of  his  counsel, 
who  testifies  to  the  fact  of  ej^ecution.  On  that,  or  the  next 
day,  he  attempted  his  life.  This  instrument  remained  in 
the  possession  of  his  counsel  until  the  end  of  May  ensuing, 
when  he  sent  for  it,  and  it  was  given  to  him.  He  said  he 
wished  to  destroy  it.  A  day  or  two  after  that,  he  told  his 
counsel  that  he  had  ''  destroyed  "  it,  and  requested  him  to 
destroy  all  memoranda  relating  to  it,  expressing  the  wish, 
''  that  under  no  circumstances  should  the  contestant  here 
receive  any  thing  from  him.  He  spoke  very  bitterly  and 
feelingly."  It  appears  that  the  party  now  intervening,  who 
it  seems  was  a  legatee  under  that  will,  subsequently  institu- 
ted certain  legal  proceedings  against  Mr.  Florence ;  and  on 
various  occasions  he  expressed  to  his  counsel  the  same  views 
in  respect  to  his  wish  that  she  should  not  receive  any  share 
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of  his  estate.  Twice  afterwards  he  directed  a  will  to  be 
prepared  for  him,  and  instraments  readj  for  execution  were 
transmitted  to  him  by  his  counsel ;  but  it  does  not  appear 
that  either  of  them  was  executed. 

The  statute  relative  to  revocations  of  wills  provides,  that 
^'  no  will  in  writing,  except  in  the  cases  hereinafter  men- 
tioned, nor  any  part  thereof,  shall  be  revoked  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which 
the  will  itself  was  required  by  law  to  be  executed; 
or  unless  such  will  be  burnt,  torn,  cancelled,  obliter- 
ated, or  destroyed,  witii  the  intent  and  for  the  purpose 
of  revoking  the  same,  by  the  testator  himself,  or  by 
another  person  in  his  presence,  by  his  direction  and  con- 
sent ;  and  when  so  done  by  another  person,  the  direction 
and  consent  of  the  testator  and  the  fSact  of  such  injury  or 
destruction,  shall  be  proved  by  atleast  two  witnesses."  (2  JR. 
iSl,  p.  64.,  §  35).  This  provision  was  somewhat  varied  from 
the  language  of  the  statute  as  it  previously  stood  (1  JR. 
Z.yp,  865.,  §  3.),  ^^so  as  to  guard  more  effectually  against 
fraud,  and  to  render  the  section  conformable  in  its  terms  to 
the  construction  it  had  received."  (8  S.  S,,  2d.  ed.^  Seviaers^ 
Notes^  p.  631.)  The  former  statute  recognized  revocations 
^^  by  burning,  cancelling,  tearing,  or  obliterating  such  last 
will  and  testament  by  the  testator  himself,  or  in  his  presence 
and  by  his  direction  and  consent."  No  particular  mode  of 
establishing  the  cancellation  was  prescribed.  The  proof  was 
left  to  abide  the  usual  rules  of  evidence.  The  Bevised  Sta- 
tutes changed  the  law,  by  permitting  a  revocation  by  the 
destruction  of  the  instrument ;  and  by  demanding  proof  by 
two  witnesses,  when  the  cancellation  was  performed  by 
another  person  by  the  direction  of  the  testator,  and  in  his 
presence.  The  word  "  destroyed"  allows  a  larger  scope  to 
the  testator,  and  does  not  call  for  precise  proof  of  the  mode 
of  destruction,  when  the  instrument  cannot  be  found.  It  is 
obvious  also  that  the  provision  as  to  the  proof  of  ^^injur- 
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ing  or  destruction,  by  two  witnesses ''  was  intended  to  be 
confined  to  the  single  class  (^  cases  where  the  testator  did 
not  perform  the  act  himself. 

In  the  present  case,  the  execntion  and  existence  of  a  will 
some  months  prior  to  the  decedent's  death  are  proved.  The 
instniment  is  traced  to  his  possession,  and  that  is  the  last 
heard  of  it,  except  his  statement  respecting  its  destrnction. 
Sapporing  it  weU  proved  that,  on  dne  examination  of  his 
papers,  and  diligent  inquiry  of  the  persons  in  the  confidence 
ot  the  decedent  and  about  his  person  during  his  last  sick- 
ness, tihe  will  has  not  been  found,  what  is  the  presump- 
tion of  law  as  to  the  existence  or  destruction  of  the  instru- 
ment? In  the  case  of  Betts  v.  Jackscm^  the  will  was  exe- 
cuted in  1816,  and  left  in  the  custody  of  the  testator.  In 
1891,  he  made  a  codicil  to  it,  and  in  1822,  requested  an- 
other codicil  to  be  drawn,  which  was  not  done,  nor  the 
will  produced.  Two  weeks  afterwards  he  died,  and  the  will 
could  not  be  found.  The  Supreme  Court  held  that  the  pre- 
sumption of  law  was  in  fiivor  of  the  existence  of  the  will, 
and  the  burden  was  on  the  party  alleging  its  destruction  or 
cancellation  to  show  that  fact.  The  subject  was  twice  dis- 
cussed in  that  court,  and  was  then  submitted  to  the  appel- 
late court,  where  it  was  unanimously  determined  that  in 
such  a  case  the  legal  presumption  was  that  the  testator  had 
destroyed  the  will  animo  revoca/ndi.  (See  4  (hwen^  488  ; 
9  Cowen,  208 ;  6  Wmdell^  173.)  The  statute,  however, 
comes  in  and  adopts  the  rule  prevailing  at  common  law. 
By  section  67  (2  JR.  S.^p.  67),  it  is  expressly  declared  that 
no  will  "  shall  be  allowed  to  be  proved  as  a  lost  or  destroy- 
ed will,  unless  the  same  shall  be  proved  to  have  been  in  ex- 
istence at  the  time  of  the  death  of  the  testator,  or  be  shown 
to  have  been  fraudulently  destroyed  in  the  life-time  of  the 
testator."  I  have  not  iJie  slightest  doubt,  therefore,  that 
when  a  will  is  shown  to  have  been  last  in  the  possession  of 
the  decedent,  and  not  to  have  been  found  after  his  decease 
on  diligent  examination,  the  law  presumes  it  was  de- 
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strojed  hj  the  decedent,  animo  revoccmdi.  Indeed,  the 
statute  would  justify  a  much  broader  proposition.  This  be- 
ing the  legal  presumption,  the  fact  of  destruction  is  thus 
established,  and  the  statute  allows  a  will  to  be  ^^  destroyed," 
without  prescribing  or  calling  for  proof  of  the  particular 
mode,  ezcept  in  the  single  case  when  the  act  appears  to 
have  been  performed  by  some  person  other  than  the  testa- 
tor. The  naked  &ct  that  the  will  is  not  found,  raises  the 
presumption  of  revocation,  and  that  presumption  becomes 
conclusiye,  unless  rebutted. 

In  addition  to  the  non-production  of  the  instrum^xt  in 
this  case,  we  have  the  declarati(m  of  the  decedent  to  his 
counsel,  that  he  had  destroyed  it,  and  his  request  to  have 
other  wiUs  prepared  for  him.  Such  declarations  would  of 
course  have  no  weight,  in  the  face  of  the  instrument  if  pro- 
duced uninjured.  A  revocation  cannot  be  proved  by  parol 
declaration,  in  opposition  to  a  valid  will  shown  to  exist. 
Such  declaration  can  only  be  competent  in  conneotiofn 
with  proof  of  an  act  of  cancellation,  or  to  repel  or  strength- 
en a  presumption  of  cancellation.  It  may  be  material, 
to  shew  quo  animo  the  act  was  done,  or  to  elucidate  &cts 
and  circumstances  bearing  upon  the  question  of  cancella- 
tion. As  the  matter  now  stands,  I  think  th^e  is  not  only  a 
fiulure  of  proof  of  an  existing  will  at  the  testator's  death, 
but,  on  the  contrary,  a  presumption  that  the  will  executed  in 
February,  1852,  was  destroyed  by  the  decedent.  I  am  not 
satisfied,  however,  that  a  proper  search  has  been  made 
among  the  papers  of  the  decedent  for  the  instrument,  and 
must  therefore  direct  tiie  appearance  of  the  widow,  and  the 
parties  who  have  had  the  custody  of  his  papers,  in  order 
that  I  may  make  further  inquiries.  f 
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In  the  same  matter. 
Febbuabt  15. 

It  having  now  been  established  that  no  will  has  been 
fonnd  existing  at  the  decedent's  death,  after  a  proper  search, 
I  think  that  the  grant  of  administration  should  be  made. 
A  lost  or  destroyed  will  cannot  be  proved  in  this  court,  and 
the  Snrrogate's  jurisdiction  in  such  a  case  extends  only  to 
such  inquiries  as  necessarily  appertain  to  the  determination 
of  intestacy,  which  question  must  always  be  passed  upon 
before  granting  administration.  The  fact  that  the  decedent 
died  intestate  must  be  proved,  before  letters  of  administra- 
tion issue,  and  that  fact  is  ordinarily  shown  by  proving  that 
no  wUl  can  be  found.  Such  a  determination,  however,  does 
not  preclude  any  party  in  interest  from  instituting  proceed- 
ings in  the  Supreme  Court,  in  order  to  establish  a  will  lost  or 
destroyed  by  accident  or  design.  (2  li,  S.j  4th  Ed.^  p.  253.) 
§  63.)  K  such  an  instrument  should  be  proved  in  that  court, 
the  letters  of  administration  will  be  i*evoked  as  a  matter  of 
course.  (2  R.  S.,  Uh  M.^p.  263.,  §  46.)  Indeed,  the  statute  has 
contemplated  the  case  of  a  grant  of  administration  at  the 
very  time  an  application  to  prove  a  lost  or  destroyed  will 
may  be  pending  in  the  Supreme  Court ;  and  instead  of  de- 
claring the  grant  void,  or  restraining  the  Surrogate  from 
issuing  letters  duridg  the  pendency  of  such  a  suit,  it  merely 
authorises  the  Court  to  restrain  the  administrator  from  any 
acts  or  proceedings  that  might  be  injurious  to  the  parties 
claiming  under  the  lost  or  destroyed  will.  (2  R.  S.^p.  254, 
§  65.)  I  see  no  reason,  therefore,  for  delaying  administra- 
tion any  furtheAin  the  present  case.  If  a  suit  be  instituted 
to  prove  the  will  alleged  to  be  lost  or  destroyed,  abundant 
remedy  exists  for  the  protection  of  the  rights  of  all  persons 
concerned. 
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XmL  vs.  WALTBB. 

EiTEL  V8.  Walter. 
In  the  Tnatter  qf  the  estate  of  John  "Waltkb,  deceased. 

Thb  intestote's  wife  left  His  residence,  taking  their  ohild  with  her,  and  for 
seren  jears  resided  with  her  parents,  in  PeDnsjlTania.  After  her  death, 
the  husband  of  the  child's  maternal  annt  brought  her  to  New  York  and 
took  her  to  reside  with  him,  where  she  continued  for  fire  yean^  until  the 
decease  of  her  father,  without  any  demand  being  made  on  the  father  to 
assume  the  care  of  his  daughter,  or  to  pay  for  her  support  ffeld,  that 
there  was  no  legal  obligation  on  the  intestate  to  compensate  the  nnde 
for  the  support  of  the  child  during  the  period  in  question,  and  a  daim 
against  the  estate  of  the  deceased  for  neceasaries  ftirnished,  was  accord- 
ingly rejected. 

TBXRASSOir  A  "Bmyav,  for  Petitioner, 
SoLLWUL  A  Swain,  for  Adminiitratrix. 

The  SiTBBOGATE.  The  intestate  died  4tb  of  Angust,  1849, 
and  on  the  16th  of  that  month  administration  was  granted 
to  his  widow.  In  April,  1851,  John  K.  Eitel  presented  a 
petition  setting  forth  that  he  had  been  appointed  guardian 
of  Catherine  Walter,  minor  child  of  the  intestate,  on  the 
8rd  of  September,  1849,  but  that  the  administratrix  did  not 
recognize  his  ward  as  the  daughter  of  the  intestate ;  and  he 
prayed  for  an  account  of  the  estate.  The  answer  of  the 
administratrix  denied  the  legitimacy  of  Catherine ;  and  on 
the  issue  thus  raised,  and  the  proo&  taken,  I  foujid  that 
she  was  the  lawM  child  of  the  deceased.  A  demand  has 
now  been  presented  against  the  estate  by  Mr.  Eitel,  claim- 
ing in  his  own  right  as  creditor  of  John  Walter  compen- 
sation for  the  support  and  maintenance  of  Catherine, 
during  her  father's  life-time.  It  appears  that  in  October, 
1835,  the  intestate  married  Elizabeth  Herman,  and  the 
child  Catherine  was  bom  in  June,  1836.  In  the  fall 
ensuing,  his  wife  left  his  residence  in  this  city,  taking  their 
child  with  her,  and  went  to  Easton,  where  she  remained 
with  her  parents.    She  returned,  and  again  lived  with  her 
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htiBband  a  few  months  in  the  summer  of  ISST,  and  then 
&)^llj  departed)  and  from  that  time  continued  to  reside 
with  her  parents  at  Easton  until  her  death,  in  the  year 
1844.  L^  January,  1841,  the  intestate  procured  a  decree 
of  divorce,  in  the  Court  of  Chancery  of  this  State,  by 
which  the  marriage  was  dissolved ;  he  was  permitted  to 
marry  again,  and  was  to  have  the  ^'  custody,  care,  main- 
tenance and  education  of  Catherine"  his  infant  daughter. 
On  Mrs.  Walter's  death,  in  1844,  Mr.  Eitel,  the  husband  of 
the  mateixial  aunt  of  Catherine,  brought  her  from  Easton 
to  Kew  York,  and  took  her  into  his  family,  wh^re  she  re- 
sided with  him  until  the  decease  of  her  father.  Meanwhile, 
after  his  divorce  Mr.  Walter  married  again,  and  continued 
to  live  in  this  city.  It  is  admitted  that  he  never  requested 
Eitel  to  take  charge  of  the  child,  and  that  Eitel  never 
made  any  demand  of  the  father  to  provide  for  her. 
Indeed,  it  does  not  appear  that  Walter  knew  his  child  was 
living  with  her  uncle,  until  the  spring  of  1849,  a  short  time 
before  his  death,  when  he  mentioned  the  fact  to  one  of  his 
friends. 

There  is  evidence  in  the  case,  of  disagreement  between 
Mr.  and  Mrs.  Walter,  and  of  harsh  treatment  on  his  part ; 
but  when  she  last  left  his  house,  it  appears  that  he  accom- 
panied her  to  the  cars,  taking  her  in  his  own  conveyance, 
and  furnished  her  with  money  for  her  expenses.  Whether 
she  left  him,  to  reside  with  her  parents,  by  mutual  consent, 
or  whether  she  was  compelled  to  go,  is  difficult  to  deter- 
mine, nor  do  I  think  it  important.  She  lived  away  from 
him  many  years,  and  it  does  not  appear  that  before  or 
after  the  divorce,  either  she  or  her  parents  made  any 
claim  on  Catherine's  father  for  her  support,  or  undertook 
in  any  way  to  compel  him  to  perform  his  natural  obliga- 
tion in  that  respect.  The  law  on  the  subject  of  the 
liability  of  the  father  for  necessaries  furnished  his  child, 
has  been  laid  down  with  some  rigor  in  the  English  cases. 
It  is  conceded  on  all  hands  that  he  is  not  liable  unless  on 
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_ i,,^^ 

some  eofUract  express  or  teplied.    The  only  poin^pen 
for  discussion  is,  when  the  latr'  will  imply  a  contSl^ 
Whether  desertion  or  neglect"  forms  a  foundation  of  an 
implied  contract  is,  to  say  the  least,  doubtful  acdbrding  to 
the  English  decisions.  (3  Stephens^  iT.  P.,  2061.  'iJhAUy  on 
Contracts^    146.    Urmstcn  vs.  Newoomen^  4  Ad.  ^^JPli^ 
899.    Story  on  Contracts^  §  79.    2  X<^s  Gom.^  bth  j^, 
192.     Moriimore  vs.  Wright^  0  Me^^  d^'^f^jlte,  482.  ^^Seor 
home  vs.  Maddy^  9  0.  <&  P.,  497.     HodgSf^^Wodges^ 
Peak^s  Ad,  Cas.^  79.)    I  think  a  more  humane  doctrindj 
prevails  here,  and  that  the  father  is  held  liable  for  neces4 
saries,  or,  in  other  words,  the  law  will  imply  a  contract  on 
his  part,  if  he  refuses  or  neglects  to  perform  his  natural 
duty  to  his  oflEspring.    ( V<m  Vdlhinburgh  vs.  Watson^  18 
J.  J?.,  480.)    What  facts,  however,  are  suflScient  to  estab- 
lish such  neglect  must  depend  upon  the  circumstances  of 
each  particular  case.    It  does  not  appear  in  the  present 
instance,  that  the  father  ever  refused  to  provide  for  his 
child.    She  was  taken  away  by  her  mother,  and  lived 
with  her,  at  the  residence  of  her  grandparents  in  another 
State,  for  seven  years,  without  any  claim  ever  advanced 
against  her  father  either  to  take  her  back  to  his  own 
home,  or  to  provide  for  her  support  elsewhere.    On  her 
mother's  decease  she  was  brought  back  to  the  city  where 
her  father  resided,  and  taken  by  her  uncle  and  aunt  into 
their  family,  and  there  retained  for  five  years  longer, 
without  the  slightest  indication  on  the  part  of  Mr.  Eitel, 
that  he  looked  to  Walter  for  her  support.    I.  do  not  think 
the  law  will  imply  a  contract  under  such  circumstances. 
If  Mr.  Eitel  had  given  the  father  notice  to  maintain  "his 
child,  and  he  had  reiused,  the  case  would  have  been 
widely  different.    A  father  has  a  right  to  provide  for  his 
child  at  his  own  home ;  and  though,  in  conversation  with  a 
friend,  Walter  said  he  did  not  want  the  child,  there  is  not 
the  slightest  ground  for  presuming  that  he  would  have 
refused  to  take  her  back,  had  Eitel  requested  him.   Indeed, 
19 
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it  is  a  fair  presumption  fix>m  the  circumstances,  that 
the  uncle  and  aunt  preferred  to  have  the  child  with 
them ;  and  in  view  of  the  relationship  existing,  the  natu- 
ral  inference  would  be  that  thej  maintained  her  without 
expectation  of  reward.  ( WiUiama  vs.  JButchmsanj  3  Goms. 
Ii.y  312.  Bobmaon  vs.  Oashmom^  2  Demo^  149.)  The  con- 
duct of  Eitel  repels  the  idea  that  he  acted  under  the  sup- 
position of  any  contract,  express  or  implied,  between  him 
and  the  father.  He  made  no  claim  for  five  years,  and  the 
demand  first  springs  into  existence  three  years  after  Wal- 
ter's death,  although  Eitel  was  appointed  guardian  in  Sep- 
tember, 1849.  If  he  did  not  design  to  bring  up  his  wife's 
niece  as  one  of  his  own  family,  and  maintain  her  out  of 
his  own  means,  he  should  at  least  have  given  Walter 
notice,  instead  of  lying  by  until  long  after  his  death.  In 
the  absence  of  notice,  the  father  had  a  right  to  infer  that 
Catherine  was  supported,  in  the  family  of  her  aunt,  from 
motives  of  affection  and  natural  feeling.  There  may  be 
cases  where  such  notice  cannot  be  given,  growing  out  of 
the  pressing  nature  of  the  services  rendered;  but  here 
there  was  ample  time  to  put  the  parent  upon  his  election,  to 
take  his  daughter  home  or  meet  a  claim  for  her  mainten- 
ance elsewhere.  Failing  to  adopt  this  course,  Eitel  must 
be  presumed  to  have  intended  to  provide  for  his  niece 
himself ;  and  in  that  case  there  was  no  implied  con- 
tract between  him  and  the  father.  I  am  of  opinion,  for 
these  reasons,  that  the  claim  should  be  rejected. 
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Gloyeb  vs.  Hollby. 
In  the  matter  of  the  Estate  of  John  G.  Glover,  deceased. 

TiOBRBB  created  bj  a  laat  will  and  teetament,  or  appointed  bj  any  eom< 
petent  anthority  to  execute  a  trast  created  by  will,  or  executors,  or 
administrators  with  the  will  annexed,  authorized  to  execute  such  a 
trust,  may,  from  time  to  time,  render  their  accounts,  and  hare  the 
same  finally  settled  before  the  Surrogate. 

Soeh  final  settlement  may  be  made  at  their  own  instance,  and  though  they 
have  not  been  cited  to  account  by  parties  interested. 

There  may  be  final  accounts  from  time  to  time,  as  occasion  may  require. 
Thitfoudity  intended  by  the  term  final  seitlemei)^  refers  to  the  coudu- 
sire  character  of  the  accounting,  which  being  made  on  citation  to  all 
parties  in  interest,  is  a  final  and  conclusive  adjustment  up  to  that 
period.  If  assets  are  afterwards  realized,  or  there  are  continuing 
trusts,  there  may  be  subsequent  accountings  in  respect  to  those 
matters. 

Executors  may  be  allowed  for  their  expenses  in  the  management  of  the 
estate,  but  the  charges  must  be  reasonable.  K  necessary,  an  agent 
may  be  employed  at  the  cost  of  the  estate. 

11  S.  Bn>wxLL/of  Sxeeutor, 
MvaaAT  HomiAN, /or  LegateeM. 

The  Surboqatb.  John  Glover,  the  sole  surviving  ex- 
ecutor of  the  last  will  and  testament  of  John  G.  Glover, 
deceased,  applies  for  the  adjustment  and  settlement  of  his 
accounts,  xmder  the  provisions  of  the  act  of  1850,  amending 
Section  66,  Title  8,  Ch.  6,  Pt.  2,  of  the  Bevised  Statutes. 
(2  R.  S.y  p.  94.)  By  the  original  terms  of  that  section,  it 
was  declared  that  section  65  should  not  extend  to  any  case 
where  an  executor  is  liable  to  account  to  a  court  of  equity, 
by  reason  of  any  trust  expressly  created  by  any  last  will 
or  testament.  Section  65  relates  only  to  the  effect  of  a 
decree  of  final  settlement  of  the  account  of  an  executor  or 
administrator,  declaring  that,  as  to  all  parties  in  interest 
duly  cited,  the  settlement  shall  be  deemed  conclusive  evi- 
dence of  certain  facts  enumerated  in  that  section.    I  do 
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not  understand  section  66  to  have  been  designed  to  limit 
the  right  of  an  executor  so  that  he  could  not  have  a  final 
settlement  of  his  account  when  it  involved  an  express 
trust,  but  only  to  modify  the  usual  eflFect  of  such  a  final 
settlement  by  declaring  that,  in  cases  of  express  trust,  it 
should  not  be  conclusive  evidence  of  certain  facts,  as 
provided  in  the  65th  section.  "Whether  executors 
clothed  with  a  testamentary  trust  might  not  avail  them- 
selves of  the  general  provisions  of  the  statute  relative  to 
the  final  settlement  of  an  executor's  accounts,  is  not,  how- 
ever, a  question  necessary  to  be  discussed,  since  any  doubt 
that  might  have  existed  on  that  point  has  been  removed  by 
the  act  of  1850.  By  the  terms  of  that  law  any  trustee 
created  by  any  last  will  or  testament,  or  appointed  by  any 
competent  authority  to  execute  any  trust  created  by  will, 
or  any  executor,  or  administrator  with  the  will  annexed, 
authorized  to  execute  such  trust,  may,  from  time  to  time, 
render  and  finally  settle  his  accounts  before  the  Surrogate, 
in  the  manner  provided  for  the  final  settlement  of  the 
accounts  of  executors  and  administrators. 

Now,  by  law,  executors  may  have  a  final  settlement  of 
their  accounts  at  their  own  instance,  and  though  not  cited 
by  persons  interested,  and  this  privilege  is  therefore  ex- 
tended to  testamentary  trustees. 

It  is  objected,  however,  that  the  executor  in  a  suit  insti- 
tute'd  in  tl)e  Court  of  Chancery  in  the  year  1839,  accounted 
for  his  management  of  the  estate,  that  the  shares  of  the 
different  legatees  were  apportioned,  and  that  the  accounts 
now  sought  to  be  settled  appertain  only  to  certain  shares 
held  by  the  executor  in  trust.  It  is  argued,  therefore,  that 
there  cannot  now  be  a  final  account,  that  such  an  account 
cannot  be  had  during  the  continuance  of  the  trust,  but 
only  at  its  termination.  This  objection  is  based  on  a  mis- 
conception of  the  term  Jmal  settlement.  The  jmoHiby 
intended  by  this  expression  refers  to  the  conclusive  and 
binding  force  and  obligation  of  the  settlement  on  all  per- 
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SODS  cited  pursuant  to  the  statate,  in  contradistinction  to 
the  accounting  at  the  instance  of  a  creditor,  legatee 
or  distributee.  A  final  account  may  be  had  whenever 
there  is  anything  to  account  for,  so  that  whenever,  after 
any  final  settlement,  other  assets  come  into  the  executor's 
hands  he  may,  as  to  them,  have  a  final  settlement,  and  so, 
toties  quoties^  as  occasion  may  require.  This  idea  is 
contained  in  the  very  act  imder  which  the  present  pro- 
ceeding is  instituted.  It  authorizes  the  testamentary 
trustee,  ^^from  time  to  time^^  to  "  render  and  finaUy  settle 
his  accounts,"  thus  plainly  implying  there  may  be  more 
than  one  final  settlement.  The  propriety  of  permitting  ac- 
counts to  be  adjusted  in  this  manner,  from  time  to  time,  in 
cases  of  trusts  running  through  a  long  series  of  years,  is 
obvious,  and  by  the  letter  of  the  statute  the  Surrogate  is 
expressly  clothed  with  the  jurisdiction. 

It  is  further  insisted  that  an  account  may  be  had  in  the 
suit  commenced  in  the  late  Court  of  Chancery,  and  now 
claimed  to  be  pending  in  the  Supreme  Court.  The  decree 
entered  in  that  cause  January  30, 1845,  was  a  final  decree  ; 
and  relief  asked  by  the  bill  of  complaint  can  be  obtained 
no  further  than  the  decree  permits.  Whether  on  the  foot- 
ing of  that  decree  the  surviving  executor  may  not  have  his 
trust  accounts  settled  in  the  Supreme  Court,  on  an  appli- 
cation by  petition  or  complaint  for  that  purpose,  is  not,  I 
think,  material  to  be  determined  when  no  such  application 
has  been  made.  The  accounting  of  the  executor  was  or- 
dered and  had  in  the  original  suit,  all  the  assets  in  condi- 
tion to  be  distributed  were  divided,  and  the  shares  of  the 
daughters  set  apart  pursuant  to  the  trusts  specified  in 
the  will.  A  receiver  was  appointed  of  all  the  estate,  to 
act  in  conjunction  with  the  executor,  and  on  his  decease  it 
was  directed,  by  an  order  of  May  5, 1851,  that  a  new  re- 
ceiver should  be  appointed  in  his  stead.  By  that  order, 
an  account  was  also  directed  to  be  taken  of  the  residue  of 
the  estate  not  before  distributed ;  but  I  do  not  sect  hat  any 
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proceedings  have  been  institnted  for  the  purpose  of  adjust- 
ing the  accounts  of  the  executor  relative  to  the  shares  set 
apart  in  trust  for  the  daughters  of  the  testator.  That  being 
the  case,  there  appears  to  me  to  be  no  sufficient  reason 
why  I  should  decline  the  jurisdiction  now  invoked  by  the 
executor. 


In  the  same  matter. 

The  parties  in  interest  object  to  a  charge  made  by  the 
executor,  of  (600  per  annum,  paid  to  Glover  and  HoUey 
for  office  rent,  and  assistance  rendered  by  them  in  the 
management  of  the  estate.  It  has  been  proved  that  the 
amount  in  question  has  been  actually  disbursed  by  the 
executor,  but  the  propriety  of  the  disbursement  is  contro- 
verted. The  statute  permits  an  allowance  to  executors 
for  their  expenses,  but  the  charges  must  be  reasonable.  It 
appears  that  the  executor  resides  at  a  distance  from  the 
business  part  of  the  city, — ^the  estate  is  large,  and  the  tmst 
a  continuing  trust,  requiring  the  keeping  of  books  of  ac- 
count, the  investment  of  moneys,  the  receipt  and  payment 
of  income  from  time  to  time,  and  other  details  necessarily 
growing  out  of  business  of  this  nature,  and  calling  for  daily 
attention.  The  evidence  given  on  these  points  has  re- 
lieved much  of  the  doubt  I  entertained,  on  the  coming  in 
of  the  account,  as  to  the  propriety  of  employing  an  agent. 
{In  the  matter  of  Lwi/ngstonj  9  Paige^  440.)  I  am  there- 
fore of  opinion  that  an  allowance  should  be  made  for  the 
purpose  in  question,  but  must  reduce  the  amount  to  the 
sum  of  three  hundred  dollars  per  annum  for  the  services 
of  agents,  and  office  rent 
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HUTCHINGS  VS.  COCJHRANB. 

In  the  maUer  of  proving  the  Will  of  Emma  J.  Coghkajte. 

Whsib  a  will,  prepared  by  the  counsel  of  the  decedent  panuaDt  to  her 
directiooaj  -was  handed  to  her  hj  one  of  the  eabeeriblng  witnesses,  who 
stated  that  he  came  *'to  witness  her  signing  her  will"  and  the  testatrix, 
having  read  it,  declared  it  to  be  her  will,  signed  it,  and  both  witnesses 
subseribed  their  names  in  her  presence,^>^<U^  that  there  was  sufficient 
evideiiee  of  a  requut  to  the  witnesses  to  attest  the  instmment 

A  request  to  sign  as  witnesses  may  be  communicated  by  sign\  or  may  be 
implied  firom  the  acts  of  the  parties. 

When  an  the  eirenmstanees  show  the  design  of  the  testator  to  ezeoute  his 
will,  his  knowledge  of  the  character  of  the  instrument  and  the  pur- 
pose for  which  the  witnesses  attend,  his  signing  the  instrument,  and 
acknowledging  it  to  be  his  wiU,  his  observing  the  witnesses  sign,  and 
then  taking  the  executed  paper  into  his  own  poesesnon  without  objee- 
laon  or  comment,  sufficiently  establish  and  imply  a  request  to  the 
attesting  witnesses  to  join  in  the  necessary  fonnalities. 

A  will,  contested  for  alleged  want  of  capacity,  and  for  undue  influence, 
admitted  to  probate. 

WxLUAH  Ikoub,  for  JSSxeeutor. 

The  instmment  propounded  was  executed  and  attested 
according  to  the  statate. 

1st.  Both  the  attesting  witnesses  swear  that  she  sub- 
scribed it  in  their  presence,  and  that  she  acknowledged 
it,  at  that  time,  as  her  last  will,  and  that  they  signed  it  as 
witnesses  in  her  presence,  and  that  of  each  other. 

2d.  The  other  requisite,  that  the  attestation  of  the  wit- 
nesses should  be  made  at  the  request  of  the  testatrix^  was 
subetofiUally  complied  with. 

There  is  no  particular  form  or  manner  in  or  by  which 
it  is  requisite  that  the  request  of  the  testatrix  should  be 
made.    The  request  may  be  verbal  or  by  signs ;  it  may 
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come  from  the  witness  to  the  testatrix,  and  will  be  sufficient 
if  assented  to  by  her. 

In  this  case,  Emma  J.  Cochrane  knew  the  purpose  for 
which  the  witnesses,  William  H.  Sparks  and  Gleorge  C. 
Barrett,  were  in  attendance  on  her.  Mr.  Sparks  states : 
^^  I  asked  her  if  it  was  her  last  will  and  testament :  she  said, 
Yes.  I  signed  it  The  other  witness  was  Gteorge  C.  Bar- 
rett. He  was  present  when  she  declared  it  her  will. 
Both  signed  as  witnesses  in  her  presence,  and  at  the 
table  where  she  was  sitting.  I  think  I  told  her  ailer  she 
opened  the  envelope  that  I  wanted  her  to  swear  to  a 
paper,  and  to  wiMess  her  sign  her  wiU.  I  think  I  told  her 
that  it  was  necessary  to  home  tijoo  vyitnesses^ 

The  testatrix  had  previously  to  this,  at  the  same  inter- 
view, read  the  will,  as  both  the  witnesses  testify,  to  which 
there  is  the  usual  attestation  clause,  a  fact  well  known  to 
the  witness,  George  C.  Barrett,  who  had  copied  it. 

The  circumstances  amounted  to  a  request,  by  the  testa- 
trix, for  Sparks  and  Barrett  to  be  witnesses.  She  was 
told  the  purpose  for  which  they  came,  she  read  the  formal 
attestation,  she  was  told  that  two  witnesses  were  neces- 
sary, she  signed  and  published  the  instrument  as  her 
will,  and  they  signed  it  as  witnesses  in  her  presence. 
Could  a  request  be  stronger,  unless  the  Surrogate  should 
be  of  opinion  that  a  testatrix  should  convey  her  wish  to 
the  bystanders  that  they  should  attest,  in  the  very  phrase- 
ology of  the  statute,  in  hme  veria,  and  say,  "  I  request 
you  to  be  witnesses  to  the  signing  and  publishing  of  this 
my  last  will  and  testament." 

In  the  case  of  Doe  vs.  Jioe  (2  Bixrbawji^s  Swpr&ms 
(hurt  Bep.^  201),  circumstances  similar,  and  not  per- 
haps so  strong,  were  considered  sufficient  evidence  of 
a  request  by  the  testator  that  the  witnesses  should  sign. 

I  would  submit  with  confidence,  to  the  consideration 
of  the  Surrogate,  the  proposition  that  if  a  testator  sub- 
scribes a  paper,  and  at  the  same  time  declares  it  to  be 
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bis  last  will  and  testament,  to  two  bystanders,  who  there- 
upon in  his  presence  subscribe  their  names  as  witnessed,  a 
request  to  such  persons  to  become  witnesses,  is  to  be  im- 
plied from  the  circumstances  j^er  se.  In  this  case  the  cir- 
cumstances implying  a  request  are  much  stronger  than  in 
the  case  last  stated. 

But  even  if  the  witnesses,  Sparks  and  Barrett,  had 
forgotten  everything  in  relation  to  the  accompanying 
circumstances,  if  they  had  not  remembered  that  the  test- 
atrix signed  the  paper,  and  declared  it  to  be  her  last  will 
and  testament,  yet  the  fact  of  their  subscription  of  the 
paper  as  witnesses  to  an  attestation  clause,  as  full  as  that 
in  the  present  case,  would  have  been  sufficient  to  prove 
the  proper  execution  and  declaration  of  the  instrument  as 
a  will,  unless  testimony  appeared  showing,  affirmatively, 
that  the  statutory  provisions  had  not  been  complied  with. 

This  is  the  view  taken  by  Chancellor  Walworth,  in  the 
case  of  JBrincJcerhoqf  vs.  Jiemseny  in  8  Patge^s  jRejp.j  488. 
He  observes,  "  Where  the  eubecrxbimg  witnesses  to  a  will 
hofoe  subscribed  their  Tiames  at  the  end  of  an  attestation 
ekmsej  showing  that  all  the  formalities  reqmeiie  to  a  valid 
eooecution  of  the  will  were  complied  vnthj  the  mere  inability 
of  the  wit/nesses  to  recollect  that  the  testator  pvUished  the 
instrument  as  his  wiU^  is  not  sufficient  to  invalidate  the 
same,  unless  the  witnesses  recollect  thai  he  did  not  dedare 
it  to  he  his  wiU^  and  that  the  attestation  clcmse  was  not 
read  and  understood^  at  the  tmie  of  the  execution  of  the 
instruTnent.^^ 

In  the  same  case  on  appeal  (26  WendeU^  325),  Chief 
Justice  Nelson  observes,  "  No  form  of  words  will  be  neces- 
sary. The  legislature  only  meant  that  there  should  be 
some  communication  to  the  witnesses,  indicating  that  the 
testator  intended  to  give  ^ect  to  the  paper  as  his  will. 
Any  communication  of  this  idea,  or  to  this  effect,  will  meet 
the  object  of  the  statute.  I  agree  also  that  the  m^e  vnmt 
of  recollection  of  the  witnesses  that  the  testator  indicated 
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ths  instrument  to  he  his  willy  after  dgninff  the  attestatian 
datiee,  ought  not  to  he  evidence  per  ep  of  non-compliance 
toith  the  stattUe.  After  that  there  should  he  something  like 
affirmative  proof  of  the  want  of  publication.^^ 

The  Surrogate  will  remember  that  the  controversies,  in 
relation  to  the  execution  of  wills  under  the  statute  of  1830, 
have  arisen  almost  entirely  in  regard  to  the  declaration 
required  to  be  made  to  the  witnesses  that  the  paper 
subscribed  or  acknowledged  is  the  testator's  last  will  and 
testament. 

The  statute  goes  upon  the  idea  that  there  should  be  no 
chance  given  to  have  a  paper  propounded,  as  a  last  will 
and  testament,  which  the  person  executing  it  might  have 
signed  thinking  it  to  be  a  paper  of  a  different  character. 
After  subscription  and  a  declaration  bj  the  testator  to 
witnesses  that  the  paper  subscribed  was  his  last  will  and 
testament,  there  could  be  no  fraud  or  misconception  in 
relation  to  the  request  to  attest 

3d.  At  the  time  of  the  execution  of  the  paper  pro- 
pounded, the  testatrix,  Emma  J.  Cochrane,  was  of  sound 
disposing  memory  and  understanding.  It  is  unnecessary 
to  allude  particularly  to  the  testimony  of  the  Rev.  Dr. 
Knox,  of  William  0.  Barrett,  and  Dr.  Hosack,  persons 
better  ^qualified  to  judge  on  this  point  than  any  one  pro- 
duced on  the  part  of  the  contestants,  excepting  the  Rev. 
Mr.  MacDonald,  who  allows  that  he  had  not  conversation 
enough  with  her  to  judge.  The  weight  of  testimony  is 
that  her  intellect  was  of  an  order  rather  superior  to  that  of 
persons  of  her  condition.  Hie  witnesses  vmpeackmg  it 
seem  to  ha/oe  considered  certain  peculiarities  of  manner, 
stich  as  taciturnity  and  a  certain  shyness j  arising  from 
had  healthy  as  aff^ecting  the  gu^ality  of  her  intellect. 

The  Counsel  for  the  contestants,  however,  gave  up  this 
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point  of  alleged  imbecility,  by  express  admission  to  the 
contrary. 

4th.  The  testatrix  was  under  no  undue  influence,  either 
of  Mrs.  Thomson,  the  principal  legatee,  or  any  other 
person. 

She  was  displeased  with  her  brothers  and  sisters,  for 
reasons  well  or  ill  founded.  If  those  reasons  were  ill 
founded,  it  is  unfortunate  for  the  next  of  kin,  but  they 
were  not  of  such  a  nature  as  to  show  any  mental  hallucin- 
ation. She  had  formed  her  resolution  to  make  a  disposi- 
tion of  her  property  out  of  her  own  family,  and  she 
adhered  to  it  notwithstanding  all  remonstrances,  even  from 
those  who  testify  to  her  entire  sanity,  and  who  are  sup- 
posed by  the  contestants  to  be  adverse  to  them.  The 
schedules  K os.  1  and  2,  signed  by  her,  show  at  once  her 
determination  and  the  clearness  of  her  views. 

As  to  the  appointing  a  stranger,  Mr.  Hutchings,  her 
executor,  there  is  no  argument  in  favor  of  the  existence  of 
undue  influence  to  be  deduced  from  that  circumstance. 
He  used  to  collect  bills  for  medical  attendance  on  her 
family,  and  she  had  probably  heard  of  his  character,  and 
he  was,  besides,  recommended  by  Dr.  Hosack.'It  required 
as  executor  a  man  of  business  habits  to  manage  her  estate 
properly,  through  the  difficulties  that  probably  woidd  beset 
it,  judging  from  her  former  experience  with  her  relatives, 
which  office  her  fnend  Dr.  Hosack  would  naturally  de- 
cline, and  for  which  the  residuary  legatee  was  but  ill 
fitted. 

As  respects  one  of  the  contestants,  Anna,  whose  pecu- 
liar situation  would  probably  have  most  appealed  to  the 
feelings  of  the  deceased,  I  would  observe,  that  the  instru- 
ment propounded  gives  to  her  what  would  probably  be 
nearly  equal  to  her  distributive  share  of  the  property  of 
the  deceased,  if  there  had  been  an  intestacy,  after  the  debts 
are  paid. 
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For  the  reasons  above  stated  it  is  submitted  that  the 
instrument  propounded  should  be  admitted  to  probate. 

L.  R  Mabsh,  for  Contestants. 


The  Surrogate.  The  probate  of  this  will  is  contested 
by  the  sister  and  brothers  of  the  deceased,  on  the  grounds 
of  informal  execution,  weakness  of  capacity,  and  undue  in- 
fluence. 

The  will  was  prepared  by  Mr.  Barrett,  by  the  direction 
of  the  decedent,  and,  when  engrossed,  was  transmitted  to 
her  for  execution,  by  the  hands  of  Mr.  Sparks  and  Mr. 
Barrett's  nephew,  who  attended  at  Miss  Cochrane's  resi- 
dence for  the  purpose  of  becoming  attesting  witnesses. 
Mr.  Sparks  states  that  the  instrument  was  enclosed  in  an 
envelope — ^was  first  handed  her  to  read — she  opened  and 
read  it.  He  then  asked  her  if  she  understood  the  contents, 
and  she  replied  in  the  affirmative.  He  requested  her  to 
sign  it,  and  when  she  had  done  so,  asked  her  ^^  if  that  was 
her  signature  for  the  purpose  ?"  and  if  "  that  was  her  last 
will  and  testament  ?"  "  She  said,  Tes ;"  and  the  witness 
then  signed  his  name,  in  the  presence  of  Miss  Cochrane, 
and  at  the  table  by  which  she  was  sitting.  He  further  test- 
ified, that  Miss  Cochrane  did  not,  to  his  recollection,  ask 
him  to  become  a  witness,  and  he  did  not  ask  her  whether 
he  should.  He  says,  however,  "  When  I  came  there,  I 
think  I  told  her,  after  she  had  opened  the  envelope,  that  I 
came  there  to  take  an  affidavit,  and  to  witness  her  signing 
her  will,  or  to  take  an  acknowledgment  that  that  was  her 
will,  or  words  to  that  import.  I  said  nothing  about  George, 
why  he  came.  I  don't  tfiink  George  said  anything  to  her, 
or  she  to  him.  After  I  stated  what  I  came  for,  she  first  sat 
down,  signed  and  swore  to  the  affidavit,  and  then  took  up 
the  will  and  read  it;  and  after  that  the  will  was  executed, 
as  I  have  stated  before.    I  think  I  told  her  it  was  necessary 
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to  have  two  witnesses.    I  don't  know  that  she  said  any 
thing  to  that." 

George  C.  Barrett,  the  other  witness,  a  lad  between  14 
and  15  years  of  age,  proves  the  signature  of  the  testatrix  ; 
Mr.  Sparks'  inquiry  if  she  acknowledged  the  instrument 
to  be  her  last  will  and  testament ;  her  answer  thereto,  by 
nodding  her  head,  or  saying  yes ;  and  the  subscription  of 
the  witnesses  in  her  presence.  He  says,  "I  think  that 
after  she  signed  and  Mr.  Sparks  signed,  I  put  my  name, 
without  her  asking  me,  or  I  asking  her,  as  if  it  was  taken 
for  granted.  *  *  *  I  don't  remember  that  anything 
was  said  regarding  the  necessary  number  of  witnesses." 
The  will  was  engrossed  by  this  witness,  and  the  name  of 
Mrs.  Thomson  having  been  left  blank  in  consequence  of 
uncertainty  as  to  the  mode  of  spelling  it,  he  filled  the  blank 
at  the  time  of  execution,  on  ascertaining  from  Miss  Coch- 
rane how  the  name  should  be  inserted.  It  appears  from 
this  proof,  that  there  was  full  knowledge,  on  the  part  of  the 
testatrix  and  the  witnesses,  as  to  the  character  of  the  trans- 
action then  performed.  She  read  the  instrument,  had  a 
blank  filled  in,  signed  it,  replied  in  the  affirmative  to  the 
question  of  Mr.  Sparks,  whether  she  acknowledged  it  to  be 
her  last  will  and  testament,  saw  the  witnesses  attest  it,  and 
then  took  the  paper  into  her  own  custody.  Besides  all 
this,  Mr.  Sparks  thinks,  when  he  first  saw  her  and  handed 
her  the  envelope,  after  she  had  opened  it,  he  told  her  he 
had  come  to  witness  her  will,  or  take  the  acknowledgment 
of  her  will.  He  thinks  also  that  he  told  her  it  was  neces- 
sary to  have  two  witnesses.  There  is  no  proof  that  Miss 
Cochrane  expressly  requested  the  witnesses  to  attest  the 
instrument,  or  that  they  expressly  asked  her  whether  they 
should  become  witnesses.  The  evidence  is,  in  fact,  the 
other  way.  There  was  no  formal  express  request.  But  is 
it  necessary  the  request  required  by  the  statute,  should  be 
made  by  word  of  mouth.  Certainly  not ;  the  letter  of  the 
statute  does  not  define  the  mode  in  which  the  request  must 
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be  made.  It  may  be  communicated  by  signs,  or  may  be 
implied  from  the  acts  of  the  parties.  When  all  the  circum- 
stances show  the  design  of  the  testator  to  execute  his  will, 
his  knowledge  of  the  character  of  the  instrument,  and  the 
purpose  for  which  the  witnesses  attend,  I  am  clearly  of  • 
opinion  that  his  signing  the  instrument,  and  acknowledging 
it  to  be  his  will,  observing  the  witnesses  sign,  and  then 
taking  the  executed  paper  into  his  own.  possession,  without 
objection  or  comment,  sufficiently  establish  and  imply  a 
request  to  the  attesting  witnesses  to  join  in  the  necessary 
formalities.  The  request  is  contained  in  the  present  sanc^ 
tion  then  given  to  the  act,  by  the  conduct  of  the  testator  in 
signing  and  making  the  testamentary  declaration,  and  in 
the  recognition  of  the  attestation,  not  only  by  acquiescence, 
but  by  taking  custody  of  the  paper  after  execution.  Any 
other  construction  would  be  narrow,  unreasonably  literal 
and  technical,  and  utterly  repugnant  to  that  good  sense  by 
which  the  conduct  and  actions  of  men  should  be  judged 
and  interpreted.  I  think,  therefore,  that  the  proof  of  exe- 
cution in  this  case  is  sufficient. 

As  to  the  capacity  of  the  decedent,  it  is  not  contended 
that  she  was  wholly  incompetent,  and  I  do  not  deem  it  ne- 
cessary to  discuss  tlie  proofs  bearing  on  that  point  I  feel 
bound,  however,  to  express  the  opinion  that  she  was  abun- 
dantly competent  to  dispose  of  her  property  by  will ;  and  a 
large  part  of  the  evidence  in  the  way  of  opinions  imfavor- 
able  to  the  vigor  and  maturity  of  her  intellect,  may  very 
naturally  be  attributed  to  her  modest,  retiring  habit,  simpli* 
city  of  character,  diffident  and  taciturn  disposition — qualities 
likely  to  be  fostered  by  chronic  ailments,  and  the  disease  to 
which  she  ultimately  fell  a  victim.  We  hardly  look  for 
great  strength  of  intellect  in  a  young,  delicate  and  inexpe- 
rienced girl.  The  law  does  not  nicely  measure  grades  of 
mental  vigor,  nor  brand  as  incapable  one  who  does  not 
possess  a  certain  degree  of  talent  The  decedent's  mind 
was  sound.  There  was  no  derangement,  aberration  or  delu- 
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gion.  She  bad  some  education,  could  read,  write,  play 
on  the  piano ;  and,  in  the  judgment  of  such  men  as  her 
counsel  Mr.  Barrett,  the  Eev.  Dr.  Knox  her  pastor,  and 
Dr.  Hosack  her  physician,  to  whom  she  appears  to  have 
opened  her  mind  fireelj,  she  was  intelligent  and  perfectly 
rational. 

In  regard  to  undue  influence,  I  find  no  evidence  in  the 
case  pointing  to  such  a  corfblusion ;  but  it  is  urged  that  an 
inference  of  that  kind  is  to  be  drawn  from  the  tenor  of  the 
will,  as  compared  with  a  previous  will,  and  from  other  cir- 
cumstances thought  to.  be  suspicious.  It  appears  that  the 
decedent  came  to  the  determination  to  leave  her  property, 
which  was  quite  moderate  in  amount,  to  the  lady  with 
whom  she  had  boarded.  That  she  was  brought  to  this 
result  by  the  suggestion,  persuasion  or  interference  of  any 
person  whomsoever,  is  not  only  without  a  particle  of  proof, 
but  is  rather  negatived  by  the  evidence  of  Dr.  Hosack  and 
Mr:  Barrett.  She  gave  as  reasons  for  her  determination, 
the  kindness  of  the  intended  beneficiary,  and  the  unkind- 
nees  of  her  relatives.  It  can  serve  no  good  purpose  to  in- 
quire into  the  origin  or  extent  of  these  family  differences ; 
for  even  if  I  should  judge  the  feelings  of  the  decedent  on 
this  point  utterly  unfounded,  which,  however,  I  am  far  from 
saying,  it  would  be  entirely  unwarrantable  to  assert  that 
her  mind  had  been  poisoned  by  designing  and  interested 
persons.  To  sustain  that  idea  there  is  no  evidence,  and 
fraud  is  not  to  be  presumed  on  mere  surmise  and  conjectures. 
It  is  obvious  from  Mr.  Barrett's  statements,  that  the  will 
was  made,  not  only  on  due  deliberation,  but  after  the  fullest 
consultation  with  her  legal  adviser,  and  very  decided 
efforts  on  his  part  to  persuade  her  to  a  different  disposition. 
These  efforts  were  resisted,  the  subject  was  canvassed,  and 
she  remained  of  the  same  mind.  Testamentary  capacity 
conceded,  every  one  is  the  judge  of  his  own  acts  in  respect 
to  his  testament ;  and  where  the  instrument  appears  to  have 
been  executed  after  ample  consideration,  and  in  accordance 
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with  the  expressed  affections  of  the  testator,  it  would  be  a 
very  wanton  exercise  of  power  to  attempt  disturbing  such 
a  disposition,  except  upon  clear  evidence  of  fraud  or  imposi- 
tion. I  am  perfectly  satisfied  that  the  will  expresses  the 
intentions  of  the  decedent,  and  conforms  to  her  real  dispo- 
sitions and  affections ;  that  she  was  abundantly  competent 
to  dispose  of  her  property ;  and  that  the  instrument  pro- 
pounded has  been  proved  to  have  been  duly  executed  as  her 
last  will  and  testament.  It  is  admitted  to  probate  accord- 
ingly. 


Chueohill  V8,  Prescott. 


In  the  matter  of  the  estate  of  James  L.  Prescott.  . 

The  statute  not  only  prescribes  the  order  of  preference  between  the  next  of 
kin,  in  relation  to  the  grant  of  administration,  but  also  declares  th« 
rule  of  competency.  Indebtedness  to  the  estate  does  not  render  a  per- 
son incompetent  to  administer,  nor  impair  his  priority  of  right  to  ad- 
ministration. 


The  Surrogate.  The  husband  of  a  sister  of  the  intes- 
tate having  applied  for  administration,  on  the  return  of  the 
citation  the  intestate's  brother  appeared,  and  claimed 
priorify  of  right  to  administer.  The  claim  was  contested, 
on  the  ground  that  the  brother  was  indebted  to  the  intes- 
tate at  the  time  of  his  decease,  and  is  thereby  incompetent 
to  administer. 

The  statute  not  only  prescribes  the  order  of  preference 
between  the  next  of  kin,  in  relation  to  the  grant  of  admin- 
istration, but  also  declares  the  rule  of  competency.  In- 
debtedness to  the  estate,  is  not  one  of  the  circumstances 
specified  in  the  statute  as  rendering  a  party  incompetent 
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Where  several  applicants  are  equally  entitled,  such  a  fact 
may  be  taken  into  consideration  by  the  Surrogate,  in  decid- 
ing between  them.  But  a  preference  to  administer,  given 
by  statute,  can  only  be  overcome  by  the  rule  of  incom- 
petency as  declared  by  statute.  So  far  is  the  indebtedness 
of  the  executor  from  being  a  sufficient  reason  for  refusing 
the  grant  of  letters,  that  provision  is  expressly  made  for  the 
inclusion  in  the  inventory  of  the  debts  due  by  the  executor 
to  the  testator.  (2  ^. /SI,  j?.  84,  §  U.)  It  is  evident,  there- 
fore, that  the  subject  was  not  left  unconsidered  in  the  case 
of  an  executor,  and  there  is  no  reason  to  suppose  that  there 
was  in  this  respect  any  oversight  in  regard  to  an  adminis- 
trator. K  there  were,  the  remedy  must  be  legislative,  and 
not  judicial.  The  letters  must,  therefore,  be  granted  to 
the  party  entitLed  to  a  priority  und^  the  statute. 
20 
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GooDAix  VS.  MoLean. 
In  the  matter  of  the  estate  of  John  Hteb,  deceased. 

Where  the  will  contained  the  following  clause,  "Upon  the  death  of  either 
of  my  sons  John  or  George,  without  lawful  issue,  the  one-fourth  part  of 
the  devises  and  bequests  made  to  him  in  this  my  will  shall  go  to  his 
wife,  if  she  shall  then  be  living,  and  the  other  three  fourths  of  the  same 
shall  be  divided,  share  and  share  alike,  among  my  surviving  children 
and  the  legal  heirs  of  those  who  may  be  deceased ;"  and  the  testator^s 
son  John  died  without  issue,  before  the  testator,  leaving  his  wife^  **  then 
living ;"  and  she  survived  the  testator, — Held,  that  John's  widow  was 
entitled  to  one  fourth  of  all  the  devises  and  bequests  made  to  John. 
The  condition  that  the  widow  of  John  shall  "  then  be  living,"  refers  to 
the  time  of  John's  death,  and  not  to  the  time  of  distribution. 

A  clause  of  substitution  i£  generally  referable  to  the  death  of  the  testator. 

Where  the  devise  or  bequest  is  to  the  donee  by  name^  with  a  gift  over  in 
case  of  death,  if  the  event  happen  in  the  testator's  life-time  the 
ulterior  gift  takes  effect  immediately  on  the  testator's  decease. 

Thx  Ezecutob,  in  person. 

S.  P.  Huff  and  A.  Unokbhill^ /or  Legatees. 


The  Subbooate.  The  testator  devised  and  bequeathed 
to  his  wife,  for  life,  one  third  of  the  rents,  issues,  and  profits, 
of  his  real  and  personal  estate,  and  the  remaining  two 
thirds,  after  certain  dednctions,  he  gave  equally  between 
his  ^^  sons  and  daughters,  and  the  issue  of  such  of  them  as 
may  die  leaving  lawful  issue,  such  issue  to  take  the  share 
the  parent  would  have  taken  if  living."  On  the  death  of 
his  wife,  and  the-  majority  of  his  youngest  child,  he 
directed  the  sale  of  his  estate,  and  the  distribution  of  the 
proceeds,  as  follows :  "  The  proceeds  of  such  sale  shall  be 
equally  divided  for  the  benefit  of  all  my  children,  and  the 
issue  of  such  of  them  that  may  die  leaving  lawM  issue ; 
such  issue  to  take  the  share  or  interest  which  the  parent 
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would  have  taken."  After  yarious  other  provisioDs,  the 
following  clanse  occurs :  "  Upon  the  death  of  either  of  my 
sons  John  or  Gteorge,  without  lawful  issue,  the  one-fourth 
part  of  the  devises  and^  bequests  made  to  him  in  this  my 
will,  shall  go  to  his  wife,  if  she  shall  then  be  living, 
and  the  other  three  fourths  of  the  same  shall  be  divided 
share  and  share  alike  among  my  surviving  children,  and 
the  legal  heirs  of  those  who  may  be  deceased.  I  do 
further  order  and  direct,  that  in  case  of  the  death  of  either 
of  my  daughters  without  issue,  their  respective  husbands, 
if  living,  shall  have  the  one-fourth  of  what  is  in  this  my 
win  given  to  them,  and  the  remainder  of  the  same  shall  be 
divided  share  and  share  alike  among  my  surviving  children, 
and  the  legal  heirs  of  such  as  may  be  deceased." 

The  testator's  son  John  died  before  the  testator,  leaving 
his  wife  "then  living."  She  survived  the  testator,  but 
died  before  the  testator's  widow.  John  not  having  left  any 
surviving  issue,  the  question  is  whether  John's  widow 
became  entitled  to  one  fourth  of  the  devises  and  bequests 
made  to  John  by  his  father's  will.  I  can  see  no  reason 
why  not.  It  appears  to  me,  the  exact  contingency  in  the 
mind  of  the  testator,  upon  which  he  designed  to  make  the 
widow  of  his  son  the  recipient  of  his  bounty,  has  arrived. 
John  has  died  "without  lawful  issue,"  leaving  his  wife 
"  then  "  "  living."  In  such  case,  says  the  testator,  I  give 
one  fourth,  "  of  the  devises  and  bequests  made  to  him  in 
this  will,  "  "  to  his  wife."  Suppose  this  clause  had  not  con- 
tained the  words  "  then  living,"  and  provided  for  the  gifk 
of  one  fourth  to  John's  widow  in  case  he  died  without 
issue,  could  there  have  been  a  doubt  that  the  widow  would 
take,  whether  that  contingency  occqrred  before  or  after 
the  testator's  decease?  The  very  object  of  such  pro- 
visions is,  in  general,  to  prevent  a  lapse,  and  it  might  as 
well  be  contended  that  John's  issue,  if  he  had  left  any, 
would  not  have  taken  under  the  clause  in  &vor  of  issue, 
as  that  the  widow  does  not  take.     The  condition  annexed 
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to  the  devise  to  John's  widow,  that  she  shall  "  be  then 
living,"  refers  by  the  context  to  the  time  of  John's  death. 
The  words  are,  "  upon  the  death  of  either  of  my  sons,"  &c.^ 
the  one-fonrth  part,  4&c.,  shall  go  to  his  wife  if  she  shall 
"  then,  be  living."  When  ?  Why,  "  then ;"  that  is,  "  upon 
the  death  "  of  her  husband.  There  can  be  no  donbt  this  i& 
the  plain,  ordinary,  literal  signification  of  the  clause.  In- 
teiition  is  to  be  gathered  from  the  language  of  the  will  in 
its  usual,  customary  meaning,  unless  the  terms  are  controlled 
by  other  words  which  go  to  show  a  contrary  sense.  It  is 
urged,  in  the  present  case,  that  the  proviso,  ^^  if  she  shaU 
then  be  living,"  was  intended  to  apply  to  the  time  of  distri- 
bution, and  not  to  the  time  of  John's  death.  8uch  a  rule 
of  construction  has  been  applied  to  a  clause  ot  survivorshipy 
where,  after  a  previous  life  estate,  the  remainder  has  been 
directed  to  be  distributed  among^a  dasa  of  persons,  after 
the  death  of  the  life-tenant  But  in  these  cases,  the  pro- 
vision for  survivorship  has  been  immediately  connected 
with  the  direction  to  pay  or  distribute.  I  am  not  aware  of 
any  case  where  there  has  been  a  general  clause  of  substi- 
tution, independent  of  any  particular  bequest,  and  appli- 
cable to  all  the  gifts  of  the  will,  which  has  been  limited 
because  one  of  the  gifts  happened  to  be  postponed  in  pos- 
session until  after  the  death  of  a  tenant  for  life.  In  this 
will  there  is  a  devise  of  real  estate  to  John,  which  bad 
effect  as  a  vested  interest,  though  not  in  possession,  immedi- 
ately on  the  testator's  decease ;  and  it  cannot  be  contended 
that  John's  widow  was  not  entitled  to  one  fourth  of  that ;. 
for  she  was  living  both  at  John's  death,  and  at  the  testator's 
death,  when  that  devise  became  operative.  So,  also,  twa 
thirds  of  the  rents  lind  profits  of  the  residue  of  the  estate 
are  given  by  the  will  to  the  testator's  children,  and  that 
devise  took  effect  when  the  testator  died.  John's  widow 
accordingly  took  one  fourth  of  John's  share  in  these  rents* 
John's  share  in  the  proceeds  of  the  property  which  was  sold 
after  his  mother's  death,  would,  if  he  had  survived  hia 


Digitized  by 


Google 


NEW-YORK,  MARCH,  1863.  809 

GOODALL    VS.    Sf'LEAN. 

father,  have  been  a  Tested  interest ;  and  his  widow  became 
^entitled  to  one  fonrth  of  that  likewise,  though  the  possession 
or  distribntioii  was  postponed  for  tiie  convenience  of  the 
estate.  .The  event  on  which  John's  widow  was  to  be  sub- 
stituted, was  his  death.  It  was  not  required  to  be  his  death 
at  any  particular  time,  as  after  the  demise  of  the  testator ; 
and,  therefore,  death  at  any  period  is  within  the  terms  of 
the  will,  free  from  any  condition,  except  that  when  it 
occurs  his  widow  must  then  be  living  in  order  to  become 
an  object  of  the  testator's  bounty. 

A  clause  of  substitution  is  generally  to  be  referred  to 
the  death  of  the  testator  {Maberly  vs.  I^irode^  3  Veaey^ 
450.  Brcvm  vs.  Bigg^  7  Vesey^  279.)  It  may  be  laid 
down  pretty  broadly,  that  where  the  devise  or  bequest  is 
to  the  donee  by  name  with  a  gift  over  in  case  of  death,  if 
the  event  happen  in  the  testator's  lifetime,  the  ulterior 
gift  takes  effect  immediately  on  the  testator's  decease. 
{Darrel  vs.  MoUsworth^  2  Vernon^  378.  HaughJkm  vs. 
Ha/rriBon^  2  Ath^  829.  Machinnon  vs.  Peachy  2  Keen^ 
555.)  In  the  case  of  Le  Jeune  vs.  Le  Jetme^  3  Keen^ 
701,  the  will  gave  an  estate  for  life  to  the  testator's 
wife ;  directed  the  sale  of  the  property  at  her  decease,  and 
the  distribution  of  certain  shares  of  the  proceeds  among 
the  testator's  sons  livmg  at  their  mother's  death ;  *^  and  in 
case  of  either  of  their  deaths,"  then  the  share  of  the  one 
dying  to  be  paid  to  his  issue.  One  of  the  sons  died 
i/rh  the  testator^s  lifetime^  leaving  a  daughter  who  sur- 
vived the  testator,  and  she  was  held  to  be  substituted  to 
her  other's  share.  (See  Rheeder  vs.  Ower^  8  B.  C.  CI, 
^0.)  In  Humphreys  vs.  Hbwes^  1  Buss  cfe  Jffy.,  689,  there 
was  a  trust  for  life,  and  then  a  direction  to  pay  E.  &  F.  or 
the  survivor,  and  in  case  both  should  die  without  issue 
before  their  shares  were  payable,  then  to  pay  other  par- 
ties. E.  &  F.  both  died  without  issue,  in  the  testatar^s  life- 
time^ and  the  ulterior  bequests  were  sustained.  In  Wilr 
ling  vs.  Baine^  8  P.  Wme.y  113,  the  will  gave  a  certain 
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sum  to  each  of  the  testator's  children,  payable  at  21 ;  and 
in  case  of  the  death  of  any  before  that  age,  then  to  the 
survivor.  A  child  died  before  the  testaioTy  and  his 
legacy  was  held  to  survive.  In  Walker  vs.  Mcmiy  1  Jao.  <& 
Walk.^  1,  there  was  a  devise  of  real  estate  to  the  wife  for 
life,  and  then  a  trust  to  sell  and  distribute  among  chil- 
dren and  grand  children ;  but  if  any  of  them  died  be- 
fore  his  share  becoming  due,  then  to  the  survivors.  Two 
of  the  children  died  m  the  lifetime  of  the  testator^  and 
it  was  determined  that  their  shares  passed  to  the  survivors. 
The  case  of  ThomhUl  vs.  ThomhiU,  4  Madd.^  377,  is  the 
only  one  to  be  found  sustaining  a  contrary  doctrine ;  and 
it  is  not  only  opposed  to  the  current  of  decisions,  but  its 
authority  has  been  very  explicitly  denied  in  Smith  vs. 
Smithy  8  SiTjfum^  353.  In  SmAth  vs.  Smithy  the  residuary 
estate  was  given  to  trustees  in  trust  for  the  testator's 
wife  for  life,  and  on  her  decease  to  divide  among  all  his 
children  then,  living ;  and  if  any  should  die  in  his  wife's 
lifetime,  then  his  or  her  share  to  go  over  to  issue.  One 
of  the  children  died  lefore  the  testator^  and  his  issue  was 
declared  to  be  entitled.  {^  Oilee  vs.  Oiles^  8  Sim,^  360. 
GoUine  vs.  Johnson^  8  Sim.y  356,  n.  Ja/rvie  vs.  Pond^  9 
Sianon^  549.)  It  appears,  then,  that  the  death  of  the  testa- 
tor's son  John  in  his  lifetime  did  not  prevent  or  defeat  the 
ulterior  gift  of  a  portion  of  the  share  devised  to  him, 
over  to  his  wife  ;  and  as  the  words  "  then  living"  are  refer- 
able to  the  time  of  John's  death,  the  conclusion  is  inevita- 
ble, that  on  the  testator's  decease  John's  widow  took  a 
vested  interest  in  one  fourth  of  all  the  devises  and  bequests 
made  to  John.  The  decree  must  direct  a  distribution  of 
the  estate  accordingly,  and  the  portion  given  to  John's 
widow  must  be  paid  to  her  administrator. 
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Stilwell  vs.  Doughty. 
In  the  matter  of  the  estate  of  Samuel  Stilwell,  deceased. 

The  testator  haTing  giyen  hia  wife  the  clear  income  of  certain  real  estate, 
and  an  assessment  haying  been  levied  npon  the  premises,  for  a  perma- 
nent improTement^  EM  that  the  life-tenant  should  pay  the  annual  in- 
terest on  the  assessment^  and  that  the  principal  should  be  chained 
against  the  remainder  men. 


Wh.  Fullxrtov,  fcT  Devitees  in  fee. 

Samuel  Stilwell  by  his  will  gives  to  Elizabeth  Stilwell, 
during  her  life,  the  clear  income  of  his  real  estate. 

Some  of  this  real  estate  is  situate  upon  a  street  through 
which  a  sewer  has  recently  been  constructed ;  and  the 
expenses  thereof  have  been  assessed  against  the  ^^  heirs 
of  Samuel  Stilwell,"  and  are  a  lien  upon  the  lands  in 
question. 

The  question  is — ^who  is  to  pay  the  assessment ;  and 
if  the  tenant  for  life  and  remainder  men  are  to  contribute 
to  the  payment  thereof,  then  in  what  proportions  ? 

The  fact  that  the  testator  gave  Mrs.  Stilwell  the  ^^  clear 
income"  of  his  real  estate,  can  make  no  difference  in  the 
decision  of  this  question.  By  dear  income,  is  meant  net 
income,  or  that  which  remains  after  the  deductions  to 
which  the  law  subjects  the  fund. 

Neither  is  it  an  open  matter,  whether  the  building  of 
the  sewer  in  question  is  a  benefit  to  the  property  in  ques- 
tion. That  matter  is  ^<  res  adjudicata,"  and  all  parties  con- 
cerned are  concluded  by  it. 

Again,  although  the  assessment  is  against  the  ^^  heirs  of 
Samuel  Stilwell,"  yet  it  is  in  fact  an  assessment  against  the 
land,  and  is  a  lien  upon  it. 
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Ib  this  to  be  treated  like  the  ordinary  case  of  a  life  es- 
tate in  lands  charged  with  an  encvmJbrance?  Then  the 
fiimiliar  role  is,  for  the  tenant  for  life  to  keep  down  the  in- 
terest ont  of  the  rents  and  profits,  leaving  the  remainder 
men  to  pay  the  encumbrance.  (4  Kmt^  74,  aohd  cases  cited 
in  note.) 

It  is  equity,  that  every  person  having  an  interest  in  the 
real  estate  should  share  in  the  expense  of  every  thing 
that  is  done  for  its  benefit.  This  sewer  is  deemed  a 
benefit  to  the  property,  which  the  tenant  for  life  enjoys 
during  the  continuance  of  the  life  estate,  and  for  which 
she  must  at  least  contribute,  if  not  pay  the  whole  expense. 

Suppose  the  ^^  heirs  of  Samuel  Stilwell "  should  refuse 
to  pay  the  assessment,  the  lands  would  be  sold  unless  the 
tenant  for  life  should  relieve  them  by  paying  it  This  she 
might  do,  and  if  not  bound  to  pay  the  whole  could  hold 
the  same  as  a  charge  upon  the  lands,  but  without  the 
ability  or  right  to  collect  interest  during  her  life.  (4 
Kmty  74.  Cogswell  ys.  CogsweU^  2  Mwardfs  F.  C.^  281. 
See  also  WiUiams  vs.  Cox^  3  Edwaa^s^  179,  a^  Oaims 
and  Wife  vs.  Cfhdbertj  3  Mwards,  312.)  These  cases  are 
quoted  on  the  brief  of  my  adversary,  but  are  conclusive 
against  him,  taking  this  view  of  the  case. 

It  is  true  that  the  hmd  does  not  belong  to  the  tenant  for 
life,  but  the  vse  of  it  does.  And  in  that  way,  the  tenant 
necessarily  derives  a  benefit  from  the  improvements  upon 
it  for  which  assessments  are  made. 

Suppose,  in  making  an  improvement  where  no  part  of 
the  land  was  taken,  but  still  was  injuriously  affected,  in- 
stead of  assessing  benefits  to  be  paid,  there  were  dam- 
ages to  be  reoeivedj — ^Who  would  be  entitled  to  them? 
My  learned  adversary  would  not  be  willing  to  cany  bis 
doctrine  se  far  as  to  say  that  his  cUent  (although  she 
owned  ^^  little  really  of  tiie  land,"  and  the  damages  pro 
fannd  were  assessed  to  the  ^^  heirs  of  Samuel  Stilwell ") 
would  not  be  entitled  to  an  equitable  apportionment 
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But  is  it  not  very  doubtful  whether  the  remainder  men 
are  compelled  to  pay  any  part  of  this  assessment,  and 
does  it  not  £sdl  entirely  upon  the  tenant  for  life  ? 

An  ordinary  tenant  of  lands  (I  mean  by  contract)  is  not 
bound  to  pay  taxes  or  assessments,  it  is  true,  unless  he 
has  obligated  himself  to  do  so  by  express  covenant ;  and 
the  reason  is,  his  obligations  are  governed  by  his  oon- 
trad.  Kot  so,  however,  in  a  case  like  this*  The  obliga* 
tiona  of  the  tenant  for  Ufe  are  cast  upon  him  by  operation 
of  law. 

This  is  not  an  incumbrance  upon  the  property  created 
by  the  ancestor.  In  a  case  of  that  kind,  the  equity  of 
making  the  tenant  for  life  pay  the  interest,  and  the  remain- 
der man  the  principal,  is  apparent ;  because  the  tenant  for 
life  enjoys  the  estate  Jiut  a»  the  ancestor  left  iij  and  the 
remainder  man  receives  it  in  the  same  oonditian.  Tins  iB 
equity.  And  why  should  not  the  same  rule  apply  in  a 
ease  where  the  incumbrance  is  created  subsequent  to  the 
creation  of  the  life  estate,  so  £Eir  as  the  remainder  man 
is  concerned  ¥  In  other  words,  is  he  not  entitled  to  re- 
ceive the  land,  when  the  life  estate  £Edls  in,  in  the  same 
condition  in  which  it  was  left  by  the  ancestor  ?  Would  it 
not  seem  just  to  compel  the  tenant  for  life  to  leave  the 
estate  in  the  same  condition  as  when  the  life  estate  com- 
menced? 

There  is  certainly  great  force  in  the  position  that  the 
law  devolves  upon  die  tenant  for  life  the  payment  of  all 
taxes  and  assessments  (and  there  appears  to  be  no  distinc- 
tion {The  People  vs.  Mayor  of  Brooklyn^  4  Corns.,  419), 
which  may  be  created  during  the  continuance  of  the 
life  estate.  The  tax  or  assessment  must  be  paid  in  money. 
It  cannot  be  left  as  a  lien  on  the  land,  like  a  mortgage 
created  in  the  lifetime  of  the  ancestor.  The  land,  there- 
fore, must  pay  the  assessment,  and  it  must  be  paidj^tfl^  ^  ^ 
Bey.  This  would  seem  to  reach  the  rents  and projnF^^S),  '  ^ 
then  the  tenant  for  life  is  chargeable  with  the  i^aj^i^t  of  ^(\QV 

"""^""^"^  V"  "^^ 
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Chablb  Edwabds, /or  Widow, 

The  tenant-for-life,  here,  takes  her  estate  under  the  law 
of  the  time  of  her  taking,  and  through  the  will  of  her  hus- 
band. The  law  of  the  time  calls  her  estate  an  estate  of 
freehold ;  but  makes  it  liable  only  for  ordinary  tax,  which 
is  raised  generally  and  goes  for  general  present  benefit 
The  wiU  of  her  husband  might  have  made  it  subject  to 
keep  down  interest  on  mortgages  (as  in  CogeweU  vs.  Ooge- 
vhUI^  2  JEdwards,  V.  O.  B.^  231),  or  debts  (as  in  Bwrgee 
YB*  Manjot/jfy  1  Tvm  dk  jRueSy  167)  and  annuities  and 
assessments. 

It  has  not  done  so ;  and  the  Court  haye  more  than  a 
right  to  presume  that  the  testator  meant  that  his  wife 
should,  after  his  decease,  have  an  estate  as  certain  in  its 
extent  as  he  gave  it;  and  a  court  that  charges  her  estate 
with  any  portion  of  speculative  benefit  to  the  land  narrows 
the  testator's  intention.  Indeed,  as  it  seems  to  me,  the 
will  expressly  bars  off  aU  extraordinary  assessments  and 
charges.  She  is  to  have  the  dear  income  of  ail  miy  real 
estate ;  i.  e.  the  clear  income  arising  from  tenants.  Now, 
tenants  do  not  bear  assessments ;  assessments  do  not  come 
out  of  income, — ^Mrs.  S.,  indeed,  only  gets  income ;  we  are 
entitled  to  the  clear  income  as  received  by  the  executor ; 
and  he  cannot  deduct  from  it,  nor  can  he  encourage  the 
heir,  who  has  no  interest  in  the  present  ^^  dear  income  "  to 
compel  payment  out  of  it  to  meet  an  assessment  for  a 
sewer.  The  principle  in  The  matter  qf  Ryder^  4  Eiwds. 
V.  C.  JRep.j  338,  should  apply;  and  see  what  the  Master 
of  the  Bolls  says  in  WhUe  vs.  White,  4  Vesejfj  33,  34. 

In  Williams  vs.  Cox,  3  JSiwds.  V.  C,  Rep.,  178, 
the  yice-Ohancellor  says :  ^^  Then,  as  to  the  assessments: 
these  relate  to  a  matter  which  benefits  the  fee,  aniA  a/re 
to  he  "borne  hy  the  heirs.  The  complainant,  who  filed  her 
bill  for  dower,  is  not  to  be  chargeable  with  them.  8he 
must,  however,  bear  one-third  of  the  interest  of  the  capital 
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of  the  asseesment  on  the  lots  assigned  to  her  for  dower  at 
seven  per  cent.,  which  is  to  commence  from  the  time  the 
aaseesments  were  confirmed  and  became  a  charge,  provid- 
ed this  was  subsequent  to  the  death  of  her  husband,  and, 
if  not,  then  from  his  death."  Observe,  in  this  case  the 
complainant  had  not  bequeathed  to  her  ^^  the  clear  income 
of  all  real  estate,"  but  came  for  her  common-law  right  of 
dower  out  of  land  ab-eadj  charged  (aU  of  it)  with  an 
assessment. 

It  is  true  that  in  Cairns  vs.  CJuibert,  Id.^  312,  the  Vice- 
Chancellor  goes  out  of  his  way  to  touch  the  matter  of  assess- 
ments. I  say  goes  out  of  his  way,  because,  although  the 
bill  was  to  compel  a  tenant  for  life  to  keep  down  assess- 
ments as  well  as  taxes,  yet  the  matter  of  the  taxes  only 
came  before  the  Court,  on  the  motion ;  as  the  Y.  C.  says : 
'^  Here  the  application  is  in  regard  to  the  payment  of  ordi- 
nary taxes."  However,  even  taking  the  matter  as  con- 
nected with  assessments,  the  whole  amounts  to  littie  more 
than  suggestion,  cutting  neither  way-^^^The  tenant  for  life 
is  bound  to  keep  down  ordinary  charges  for  taxes  and 
repairs,  out  of  the  rents  and  income  of  the  estate.  The 
principle,  j7^A^3^,  might  not  apply  in  relation  to  an  assess- 
ment which  goes  to  permanent  benefit  of  the  inheritance. 
In  such  a  case,  it  is  likely  that  some  rule  of  apportionment 
would  have  to  be  resorted  to." 

The  case  of  WiUiama  vs.  Chmg^  2  JSdwarda^  V.  O. 
Sep.,  297,  is  not  applicable,  as  the  party  attempted  to 
be  charged  was  made  liable  under  an  express  covenant; 
nor,  perhaps,  is  the  case  of  Astor  vs.  Miller,  2  Paigi^ 
O.  B.,  68,  S.  C.y  on  appeal,  5  Wend.,  603 ;  except  that,  as  it 
appears  in  5  Wend.,  it  may  be  gathered — as  a  covenant  to 
pay  assessments  runs  strictly  with  the  land,  and  the  cove: 
nantor  cannot  be  pursued  personally — ^tbat  here,  as  to  our 
tenant  for  life,  no  personal  claim  can  be  made,  and  the 
assessment  is  fiutened  only  to  the  la/nd,  which  the  heir 
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most  now  protect,  so  as  to  have  the  future  benefit  of  the 
sewer. 

The  rights  of  a  tenant  for  life  are  very  much  restricted  ; 
and  he  cannot  take  from  or  charge  the  fee,  and  ought  not, 
therefore,  while  so  subject  to  restrictions,  to  pay  for  that 
which  benefits  what  he  does  not  fully,  or,  perhaps,  not  at 
all  enjoy.  He  cannot  cut  timber,  without  being  subject  to 
an  action  for  waste ;  nor  can  he  compel  certain  permanent 
and  substantial  improvements,  Nairn  vs.  Marjoribcmkey  3 
BwM.j  682 ;  Cogswdl  vs.  CogeweU^  ante :  nor  charge  for 
them,  Thwrdon  vs.  Dickinson^  2  Bickardson^B  8.  Car.  Ej. 
£ep.^  817.  Why  should,  then,  a  remainder  man,  through 
the  court,  charge  for  permanent  benefit  which  did  not  be- 
long to  the  estate  when  the  tenant  for  life  entered,  and 
which,  perhaps,  the  tenant  for  life  would  have  objected 
or  did  object  to? 

The  possessioQ  of  the  tenant  for  life,  is  no  better  than 
that  of  a  tenant  for  a  year ;  for  he  may  die  in  an  hour. 
His  uncertain  term  may,  in  the  mind  of  man,  be  longer ;  but 
the  bendits  of  both,  per  year,  are  the  same  and  no  more. 

A  tenant  for  life  is  to  leave  as  he  takes.  In  this  case, 
Mrs.  Stilwell  would  leave  it  better,  if  she  is  to  pay  for  a 
sewer,  which  she  must  leave,  and  which  did  not  attach 
wh^i  she  ent^ed. 

The  case  of  Sutton  vs.  Clupplm^  10  Vea,^  66,  has  relation 
to  when  taxes  and  charges  became  due  afber  death  of  ten- 
ant for  life. 

The  principle  of  contribution  applies,  where  all  have  a 
present  mutual  benefit,  and  is  based  upon  the  present. 

A  tenant,  either  for  life  or  otherwise,  receives  no  bene- 
fit from  a  sewer  unless  such  tenant  goes  to  an  extra  expense 
of  connecting  the  usual  conveniences  of  the  house  with  it ; 
an  expense  almost  always  borne  by  an  owner  of  the  fee. 
There  is  no  benefit  until  such  connection ;  and  the  tenant 
may  not  care  for,  or  the  premises  at  the  present  require  it ; 
while,  if  it  be  a  sewer  not  fronting  or  adjacent,  the  benefit 
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cannot  be  immediate,  and,  probablj,  will  never  be  of  the 
flligbiest  advantage  to  the  occnpancj  of  the  tenant  for  life. 

There  ifi  no  law  that  compels  the  tenant  for  life  to  pay 
a  portion  of  the  aflseflsment  for  a  sewer ;  and  principles  of 
eqnity  shotild  not  compel  it.  If,  however,  snch  a  thing 
shonhl  be  adjudged,  it  would  be  through  interest  oa  th^ 
amount 

The  old  equity,  of  compelling  a  tenant  for  life  to  bear  a 
portion  of  the  principal  of  charges  on  the  property  (I  refer  to 
charges  generally  put  on  by  testator,  &c.),  has  long  been 
exploded. 

But,  infinej  it  is  insisted  that  this  case  is  outside  of 
reported  decisions ;  because  the  testator,  Samuel  Stilwell, 
has  so  given  a  life  estate  to  his  wife,  that,  by  the  term  of 
the  bequest,  it  is  free  from  deduction  on  account  of  this 
special  assessment 

The  Surrogate  should  adjudge  that  the  tenant  for  life 
stands  free  from  this  assessment 


Tub  Subbogate.  The  testator's  will  contained  the  fol- 
lowing clause:  "Item — ^I  give,  devise,  and  bequeath  to  my 
wife,  Elizabeth,  during  her  life,  and  for  her  use,  the  house 
and  appurtenances  where  I  now  reside,  and  the  clear 
income  of  all  my  real  estate,  except  the  land  in  Broome 
County."  An  assessment  for  a  sewer  in  Chatham  Street 
has  been  laid  upon  a  part  of  the  premises  devised,  and  a 
difference  has  arisen  as  to  the  payment,  and  by  whom  this 
charge  is  to  be  borne,  by  the  life-tenant  or  the  remainder 
men.  The  will  gives  the  widow  the  "  clear  income ;"  and 
by  that  expression  I  do  not  understand  the  gross  income, 
fi^e  from  any  charges,  but  the  income  remaining  clear  after 
the  payment  of  the  current  expenses  necessary  to  keep  up  the 
estate — the  net  revenue  or  produce  of  the  property.  To 
sustain  any  other  construction,  to  suppose  that  the  widow 
was  to  take  the  income  and  let  the  taxes  accumulate  until, 
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perchance,  the  estate  were  Bacrificed,  would  require  words 
of  the  clearest  and  most  indisputable  import,  directions  of 
the  most  explicit  and  unequivocal  character.  An  extraor- 
dinaiy  assessment,  benefiting  the  fee,  is,  without  doubt, 
not  such  a  usual  charge  as  should  be  borne  in  toto  oorpare 
by  the  life  tenant*  On  the  supposition  of  a  benefit  accruing 
to  the  estate,  by  the  improvement  for  which  the  assessment 
is  laid,  the  life  tenant  has  only  the  use  of  the  improvement 
to  the  extent  of  the  annual  value,  and  not  of  the  gross 
charge.  So,  on  the  other  hand,  the  remainder  men  have 
not  the  present  use,  and  will  derive  no  advantage  until  the 
estate  comes  in  possession.  It  is  equitable  the  parties 
should  bear  burdens  proportioned  to  their  interests ;  and  I 
think  the  life  tenant  should  pay  the  annual  interest  on  the 
assessment,  and  that  the  principal  should  be  charged 
against  the  remainder  men.  I  see  nothing  in  the  authori- 
ties against  this  rule ;  and  it  seems  to  me  the  most  equitable 
mode  of  apportionment,  in  the  absence  of  proof  on  which 
to  base  any  other  ratio  of  adjustment  more  appropriate. 
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Kenney  V8.  The  Pubug  Abministbatos. 
In  the  matter  of  the  estate  of  Daphne  Myebs,  deceased. 

Gifts,  cau8&  morii»t  should  be  sustained  by  the  most  satisfactory  testimony. 
Evidence  of  the  donee,  uncorroborated  by  circumstances^  is  insufficient 
to  establish  the  donation.  Delivery  is  essential  to  the  validity  of  a 
donatio  eanuh  mortiSf  and  is  corroborative  proof  that  the  donation  wat 
made  ;  but  possession  does  not  prove  delivery,  when  the  claimant  has 
had  opportunities  of  obtaining  possession  wrongfully. 

Where  the  alleged  donee  was  an  attendant  on  the  deceased  during  her  last 
ricknes^  and  both  before  and  after  her  death  denied  any  knowledge  of 
the  subject  of  the  alleged  gift^  ffeld,  that  having  assigned  her  rights  to 
her  son  and  become  a  witness,  there  was  not^  under  the  ciroumstanoes, 
such  clear  proof  as  the  nature  of  the  case  required. 

RoBZET  B.  RoosjcvsLT,  foT  Petitioner. 

The  bank  book  in  this  case  was  a  Savings  Bank  Book, 
which  was  the  voucher  and  evidence  of  Daphne  Myers' 
interest  in  the  bank,  and  without  producing  which  to  the 
bank  no  money,  not  even  checks,  could  be  drawn. 

The  law  is,  that  notes  and  bills,  to  bearer  or  to  order, ' 
whether  endorsed  or  not,  bonds  and  mortgages,  whether 
assigned    in    writing  or   not,  are  subjects  of  gift  cav^A 
mortis.    {Harris  vs.  Clwrk^  2  Bar.^  94,  vide  pp.  98  and 
101 ;  3  Brin.,  866 ;  8  Shep.,  185.) 

A  gift  of  the  note  of  a  third  person  is  a  symbolical 
delivery  of  the  property.  {Ccvtant  vs.  Schuyler ^  1  Paige j 
816 ;  24  Pick.,  261.) 

The  delivery  of  any  instrument  by  which  the  donee  can 
obtain  the  money,  or  without  which  the  donor  cannot 
obtain  it,  is  /i  good  gift  caus&  mortis.  {Harris  vs.  Clark,  3 
Ckms.,  93,  vide  pp.  109, 114.) 

The  court  will  more  readily  construe  any  act  into  an 
assignment  of  a  fimd,  if  it  assigns  the  whole,  as  in  this  case, 


Digitized  by 


Q^oo^z 


830  CASES  IN  THE  SURROGATE'S  COURT. 

KERKBT  VS.  THE  FUBUC  ADVUnSTBATOKB. 

than  if  it  assigns  a  part.     ( Vide  same  case^  p.  107,  loiter 
partof%JI.) 

Ellen  Eennej,  though  carefiillj  cross-examined,  was 
contradicted  in  no  point ;  and  it  can  only  be  urged  against 
her  that  she  denied  knowing  anything  about  the  book, 
lest  it  should  be  taken  from  her,  by  Mr.  Eiggs  or  the  public 
administrator.  She  i»  nowise  implicated  in  removing  any 
property,  if  that  was  done ;  and  both  Mr.  Eiggs  and  Julia 
Bliss  told  her  to  stay  with  deceased.  Her  ignorance  is  the 
excuse  for  her  fears.  If  Daphne  Myers  really  thought  her 
property  was  not  safe,  she  could  have  given  it  in  charge  to 
Mr.  Eiggs.  Her  not  doing  so,  confirms  the  idea  that  she 
had  previously  given  it  to  Ellen  Eenney.  There  are  no 
equities  in  favor  of  the  State  against  this  poor  woman's  son, 
there  being  probably  no  relation,  and  certainly  no  other 
claimant. 

PsTER  B.  SwxxNT,  Publie  Adminiitrotorf  inpenon. 


Tbb  Subrogate.  The  petitioner  claims  the  benefit  of  an 
alleged  donatio  catted  mortis^  by  virtue  of  an  assigtmient 
from  his  mother,  Ellen  Kenney,  the  donee.  Mrs.  Kenney, 
the  assignor,  states  that  she  attended  the  decedent  during 
her  last  illness;  and  that  some  five  days  before  her  death, 
she  gave  her  a  Savings  Bank  Book,  saying,  "If  she  got 
well  I  was  to  return  it  to  her,  and  if  she  died  it  was  mine." 
This,  it  is  contended,  establishes  a  gift  of  the  sum  then  on 
deposit  in  the  Savings  Bank.  The  sole  witness  produced 
to  substantiate  the  claim,  is  the  alleged  donee ;  and  on  the 
other  side  it  is  shown  by  several  witnesses,  that  since  the 
time  Mrs.  Eenney  states  the  book  was  delivered  to  her  by 
the  deceased,  and  as  well  after  as  before  the  death  of 
Daphne  Myers,  she  repeatedly  denied  knowing  any  thing 
about  the  bank  book,  when  interrogated  on  the  subject 

Oifis  caite^  mortisy  should  be  sustained  by  the  most 


Digitized  by 


Google 


NEW-YORK,  APRIL,  1853.  321 

KENMBT  VS.  THK  PUBLIC  ADMINISTKATOR. 

satisfactory  testimony,  or  the  door  will  be  opened  widely 
for  fraud  and  imposition.  It  would  be  a  precedent  of  the 
most  dangerous  character,  to  hold  such  a  gift  valid  on  the 
naked  evidence  of  the  donee,  uncorroborated  by  any  cir- 
cumstances. Possession  of  the  book  does  not  prove  de- 
livery, because  the  party  had  abundant  opportunity  to  get 
it  under  her  control  without  the  consent  of  the  deceased. 
By  the  civil  law,  donations  of  this  kind  were  required  to 
be  made  in  the  presence  of  five  witnesses,  that  being  the 
number  requisite  to  the  formal  execution  of  a  codicil.  (Cbrf., 
Lib.  8,  Tit,  67,  §4 ;  Domat.,  §3481,  Strahan'a  Trans.)  The 
common  law  does  not  recognise  this  rule ;  and  there  have 
been  cases  in  equity,  on  a  bill  filed  against  the  donee,  sus- 
taining the  gift  on  the  answer  of  the  donee  and  the  posses- 
sion of  the  property.  Delivery  is  an  essential  requisite  ; 
and  it  is  an  important  circumstance  in  the  proof,  when 
means  of  obtaining  possession  wrongfully  have  not  existed. 
The  conduct  of  the  donee  is  also  very  material ;  and  here 
she  was  guilty  of  concealment  and  falsehood,  at  a  period 
when  the  validity  of  the  gift,  if  the  transaction  was  fair 
and  honest,  might  have  received  the  sanction  of  the  deced- 
ent before  competent  witnesses.  This  circumstance,  and 
her  denial  of  any  knowledge  of  the  bank  book,  connected 
with  the  fact  that  this  application  has  been  made  by  her 
son  under  an  assignment  from  her,  must  shake  the  re- 
liance of  the  court  upon  her  testimony.  I  should  regret 
to  be  understood  as  saying  anything  more  than  that 
her  conduct  has  been  such,  under  the  circumstances, 
as  to  lead  to  distrust;  and  since  it  seems  that  ''the 
clear  policy  of  the  law  is  against  the  encouragement  of 
gifts  of  this  nature"  {Harris  vs.  Cl^arJce^  3  Coma.^  121), 
and  the  spirit  of  the  statute,  relative  to  evidence  in  actions 
against  executors  and  administrators  by  assignees,  is  hos- 
tile to  the  examination  of  the  assignor  {Code^  §  399), — un- 
der all  these  circumstances,  I  cannot  refrain  from  saying, 
that  the  petitioner  has  failed  in  adducing  that  clear  proof 
21 
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which  the  nature  of  the  claim  requires.  This  conclusion 
renders  it  unnecessary  to  consider  the  proposition  that  a 
gift  and  deUverj  of  a  savings  bank  book,  constitutes  a 
valid  donatio  causd  mortis.  The  petition  is  denied  on  the 
ground  of  insufficient  proof. 


BuBWELL  V8.  Shaw. 
In  the  matter  of  the  estate  of  Thoicas  S.  Hamblik,  deceased. 

Ajter  probate  and  before  issue  of  letters  testamentary,  a  creditor  or  other 
partj  in  interest  may  file  an  affidavit  of  intention  to  present  objections 
against  the  grant  of  letters. 

Whether  the  objector  is  a  creditor  may  be  disputed,  and  is  a  subject  of  proof 
not  regulated  by  the  statute  nor  determined  by  the  affidavit. 

The  oath  of  the  objector  that  he  is  a  creditor,  is  enough  in  the  first  instance ; 
but  if  the  demand  be  denied,  the  objector  will  be  compelled  to  set 
forth  the  particulars  of  his  debt  so  as  to  indicate  its  nature  and  basis. 

In  all  cases  the  question  of  interest  may  be  raised,  and  it  must  be  determined 
by  the  Surrogate.  Where  it  is  a  question  of  substance,  adverse  testi- 
mony will  be  received ;  but  in  applications  for  an  inventory,  account,  or 
increased  security,  the  applicant  is  required  merely  to  state  his  interest 
positively  under  oath,  and  if  the  facts  stated  show  an  interest^  the 
merits  of  the  claim  will  not  be  tried. 

When  an  affidavit  of  intention  to  present  objections  has  been  filed,  it  is 
competent  for  the  Surrogate,  at  the  instance  of  the  executor,  to  order 
the  objections  to  be  filed.  The  stay  of  the  grant  of  letters  thirty  days 
does  not  stay  proceedings  on  the  objections  within  the  thirty  days. 

John  CoonaAir  and  Cldtton  Habing,  for  Objector, 
A.  A-  Phillifs  and  J.  R.  Whitiho,  for  Executrix. 

The  Surrogate.  After  probate,  and  before  letters  test- 
amentary were  issued,  Sheldon  Burwell  filed  an  affidavit, 
stating  that  he  was  a  creditor  of  the  testator,  and  intended 
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to  present  objectioDs  against  the  granting  of  letters.  The 
executrix  named  in  the  will,  now  applies  for  an  order  to 
compel  the  alleged  creditor  to  state  the  grounds  of  his 
claim,  averring  ignorance  of  his  demand  and  belief  that  he 
has  intervened  for  the  purpose  of  delay.  The  statute  au- 
thorises a  creditor  to  file  an  affidavit  of  intention  to  oppose 
the  grant  of  letters ;  but  whether  the  objector  is  a  creditor, 
is  the  subject  of  proof— not  regulated  by  the  statute,  and 
not  determined  conclusively  by  the  affidavit  K  the  party- 
state  on  oath  in  the  first  instance,  that  he  is  a  creditor,  that 
will,  primAfacie^  justify  staying  the  grant  of  letters.  But 
if  the  executor  come  in  and  allege  ignorance  of  the  debt  or 
deny  it,  and  ask  that  the  interest  or  claim  of  the  objector 
be  more  particularly  stated,  I  have  no  hesitation  in  saying 
that  the  objector  should  be  compelled  to  set  forth  sufficient 
to  show  the  nature  and  basis  of  the  demand.  K  the  section 
of  the  statute  had  authorized  the  stay  on  the  oath  of  the 
party  that  he  was  a  creditor,  that  would  have  precluded 
any  further  inquiry ;  but  the  section  does  no  such  thing, — 
it  leaves  the  question  of  fact  whether  the  objector  is  a  credi- 
tor, precisely  where  the  question  of  interest  is  left  in  every 
case  by  the  statutes  relative  to  the  estates  of  deceased  per- 
sons. AVhether  a  person  claiming  to  oppose  probate,  to  file 
allegations  against  probate,  to  have  letters  of  administra- 
tion, to  call  for  an  inventory  or  account,  or  demand  pay- 
ment of  a  debt,  legacy,  or  distributive  share,  is  in  fact  a 
creditor,  legatee,  or  next  of  kin,  must  be  determined  by  the 
Surrogate.  In  some  cases,  the  allegation  of  interest  is  one 
of  substance,  and  may  be  controverted  by  adverse  testi- 
mony ;  but  where  the  application  is  only  to  have  an 
inventory  and  account,  or  to  compel  an  executor  to  give 
security,  or  an  administrator  to  increase  his  bonds,  it  would 
be  very  inconvenient  in  the  first  instance  to  try  the  question 
of  interest,  and  travel  through  a  long  investigation,  before 
determining  whether  the  application  should  be  granted. 
The  practice  has  been  in  that  class  of  cases,  to  require 
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merely  a  positive  allegation  of  interest;  and  if  facts  are 
stated  on  oath  sufficient,  if  nncontroyerted,  to  show  a  legal 
interest,  the  merits  of  the  claim  will  not  be  tried  before  en- 
tertaining the  application.  The  least  the  party  can  do, 
however,  when  his  right  to  intervene  is  denied,  is  to  show 
distinctly  how  his  interest  arises,  so  that,  on  the  facts  as  he 
alleges  them,  the  Surrogate  may  see  whether  on  his  own 
showing  he  possesses  a  sufficient  legal  interest.  I  must, 
therefore,  order  the  affidavit  of  Mr.  Burwell  to  be  amended 
so  as  to  indicate  the  grounds  on  which  he  claims  to  be  a 
creditor. 


In  the  same  matter. 

Several  parties  having  filed  affidavits  stating  that  they 
were  creditors  of  the  deceased,  and  intended  to  present  ob- 
jections against  a  grant  of  letters  to  the  executors  or  one  of 
them,  the  executrix  has  applied  for  an  order  to  compel  the 
creditors  to  file  their  objections.  The  statute  directs,  that 
on  filing  the  affidavit  of  intention  to  object,  the  Surrogate 
"  shall  stay  the  granting  of  letters  testamentary  for  at  least 
thirty  days,  unless  the  matter  shall  be  sooner  disposed  of." 
{Laws,  1837,  Ch.  460,  §  22.)  It  is  clear,  therefore,  that  the 
matter  may  be  disposed  of  before  the  expiration  of  thirty 
days ;  and,  no  specific  time  being  allowed  to  file  the  objec- 
tions, I  think  the  whole  proceeding  is  under  the  control  of 
the  Surrogate.  If  the  executor  comes  in  and  demands  tiiie 
'exhibition  of  the  objections,  and  there  appears  no  reason- 
able ground  for  delay,  it  is  competent  to  order  the  objec- 
tions to  be  filed,  to  hear  the  allegations  of  the  parties,  and 
determine  the  case  within  thirty  days.  The  creditors  must 
therefore,  be  ordered  to  bring  in  their  objections  within  a 
certain  time. 
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Mason  vs.  Jones. 
In  the  matter  of  the  estate  ofJoRisi  Mason,  deceased. 

H.  A.,  one  of  the  next  of  kin,  having  within  a  year  after  probate  filed 
allegations  against  the  yaliditj  of  the  will  and  the  oompetenoy  of  its 
proof,  and  the  Surrogate  haying  confirmed  the  probate,  and  his  de- 
*  eision  having  been  affirmed,  on  appeal,  by  the  Circait  Jadge,  an  appeal 
was  taken  to  the  Court  of  Chancery,  and  was  heard  by  the  Supreme 
Court,  as  a  proceeding  pending  in  Chancery  at  the  time  of  the  adop- 
tion of  the  new  constitution. 

By  the  decree  of  the  Supreme  Courts  the  will  was  declared  not  to  have  been 
sufficiently  proved,  the  decisions  of  the  Surrogate  and  the  Circuit  Judge 
were  reversed  upon  a  question  of  fact,  and  a  feigned  issue  was  ordered, 
to  try  the  questions  arising  upon  the  application  to  prove  the  will  on  the 
allegations^  The  issue  was  tried,  and  the  j ory  found  that  the  instrument 
was  not  the  last  will  and  testament  of  the  deceased.  J.  M.,  one  of  the 
next  of  kin,  filed  with  the  Surrogate  a  copy  of  the  verdict,  and  a  cei^ 
tificate  of  the  County  Clerk  that  it  was  a  final  determination  of  the  issue 
by  the  jury ;  and  he  thereupon  moved  for  a  revocation  of  the  probate. 
Heldt  that  it  was  not  proper  to  revoke  the  probate  until  the  final  deci- 
sion of  the  issue  should  be  certified  by  the  Court 

It  MOTM  that  the  statute  has  not  conferred  the  right  upon  a  party  who  has 
not  filed  allegations  and  who  has  not  appealed,  to  contest  the  probate 
on  allegations  filed  and  appeal  taken  by  another  party.  Whether,  in- 
dependently of  the  statute,  such  right  exists  by  the  course  of  the  eccle- 
siastical practice, — QiMSTtf. 

When,  upon  allegations,  it  has  been  finally  determined  that  the  wDl  is 
not  sufficiently  proved,  any  of  the  next  of  kin  not  a  party  to  the 
contest,  may  avail  himself  of  the  decision  though  it  was  not  obtained 
at  his  instance. 

Proceedings  in  respect  to  probate  or  administration,  are  not  properly  suits 
or  actions,  but  are  special  proceedings  of  a  mixed  character,  capable  of 
being  promoted  by  any  one  interested ;  and,  when  finally  determined, 
the  judgment  partakes  so  far  of  the  character  of  a  judgment  in  rem, 
that  any  other  party  in  interest  can  avail  himself  of  it. 

The  final  decision  as  to  testacy  or  intestacy,  when  regularly  obtained,  is 
conclusive  as  to  all  the  world. 

Hie  only  case  where  the  statute  direotB  a  feigned  issue  as  to  the  validity 
of  a  wiU,  on  appeal,  is  where  the  Circuit  Judge  has  reverted  the  decision 
of  the  Surrogate  on  a  question  of  fact 
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In  the  present  instance,  the  decree  of  the  Supreme  Court  was  not  a  final 
determination  upon  the  merits,  bat  contemplated  further  proceedings 
before  deciding  upon  the  yaliditj  of  the  will.  If  the  trial  of  the  issue 
took  place  under  the  provisions  of  the  statute,  the  Supreme  Court  had 
power  to  order  a  new  trial.  If  the  issue  was  a  feigned  issue  out  of 
Chancery,  for  the  purpose  of  informing  the  Court,  the  verdict  may  be 
set  aside,  or  judgment  be  given  without  regard  to  the  verdict. 

J.  J.  RiNO,  fw  Petitioner. 

M.  S.  BiDWKLL  and  F.  R  CumyG,  for  Executare. 


The  Sueeoqate.  John  Mason  died  September  26, 1839. 
An  instrument  propounded  as  his  last  will  and  testament, 
was  duly  admitted  to  probate  by  the  Surrogate,  October 
21,  1839;  and  letters  testamentary  were  issued  to  the 
executors.  On  the  20th  day  of  October,  1840,  Joseph  Al- 
ston and  Helen  his  wife,  in  the  right  of  the  latter  as  one  of 
the  next  of  kin,  filed  allegations  against  the  validity  of  the 
will  and  the  competency  of  the  proof  thereof.  The 
executors  and  legatees  were  cited  to  appear  before  the  Sur- 
rogate, and  show  cause  why  the  probate  should  not  be 
revoked.  The  Surrogate,  having  heard  the  proof  of  the 
parties,  confirmed  the  probate,  on  the  20th  of  June,  1842. 
Mr.  Alston  appealed  to  the  Circuit  Judge,  who  affirmed 
the  Surrogate's  decision,  on  the  23d  of  November,  1844 ; 
and  he  then  appealed  from  the  decision  of  the  Circuit 
Judge  to  the  Court  of  Chancery.  The  case  was  pending 
before  the  Chancellor ;  and  by  Article  XIV.,  §  5,  of  the 
new  constitution,  jurisdiction  of  the  appeal  as  a  proceeding 
then  pending  in  the  Court  of  Chanceiy,  was  vested  in  the 
present  Supreme  Court.  A  decree  was  pronounced  at  a 
general  term  of  the  Supreme  Court,  on  the  first  Monday  of 
June,  1848,  declaring  that  the  "order  or  decision  of  the 
said  Surrogate,  and  also  the  said  decision  of  the  said  Circuit 
Judge,  are  and  that  each  of  them  is  erroneous  in  this,  to 
wit,  that  the  said  paper-writing  purporting  to  be  the  last 
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will  and  testament  of  the  said  John  Mason,  deceased,  was 
not  before  said  Surrogate,  and,  on  the  proof  certified  by 
him,  is  not  sufficiently  proved  to  be  such  last  will  and  testar 
ment;  and  it  is  therefore  ordered,  adjudged,  and  decreed, 
that  the  said  last-mentioned  order  or  decision  of  the  said 
Surrogate,  and  the  said  decision  of  the  said  Circuit  Judge, 
and  each  of  them,  be  and  the  same  are  and  each  of  them 
is  hereby  accordingly  reversed ;  and  such  reversal  being 
founded  upon  a  question  of  fact  as  aforesaid,  it  is  further 
ordered,  adjudged,  and  decreed,  that  a  feigned  issue  be 
made  up  between  the  above-named  appellants  of  the  one 
part,  and  the  above-named  respondents  of  the  other  part, 
to  try  the  questions  arising  upon  the  application  to  prove 
the  said  will  on  said  allegations,  against  the  same,  *  * 
and  that  the  form  of  such  issue  be  settled  by  any  oixe  of  the 
Justices  of  this  Court,"  &c. 

The  issues  made  up  under  this  order,  were  tried  at  a 
Circuit  Court  held  by  his  Honor  Judge  Roosevelt,  and  a 
verdict  rendered  January  13,  1863.  The  jury  found  that 
the  instrument  was  declared  by  John  Mason  to  be  his  last 
will  and  testament  "  without  knowledge ;"  that  he  requested 
the  witnesses  to  attest  it ;  that  execution  was  not  procured 
by  fraud,  circumvention,  undue  influence,  force,  or  coercion ; 
but  that  it  was  not  "  the  last  will  and  testament  of  the  said 
John  Mason ;"  that  at  the  time  of  execution  he  was  not 
"  of  sound  mind  and  memory,  and  in  all  respects  capable 
of  making  a  will ;"  and  that  the  instrument  was  not  "  freely 
and  voluntarily  executed  or  made  as  his  last  will  and 
testament  by  the  said  John  Mason." 

James  Mason  having  procured  a  copy  of  the  verdict, 
and  a  certificate  by  the  County  Clerk,  that  it  was  "  the 
final  determination  "  of  the  issues  "  by  said  jury,"  filed  the 
same  in  this  court  on  the  14th  of  January,  1863  ;  and  he 
now  moves  the  Surrogate  to  revoke  the  probate  of  the  will 
of  John  Mason,  and  to  grant  him  letters  of  administration 
as  in  case  of  intestacy. 


Digitized  by  VjOO^IC 


828  CASES  IN  THE  SURROGATE'S  COURT. 

MASON  V$,  JONES. 

1.  It  18  first  objected  that  James  Mason  not  having  filed 
allegations  against  the  will,  is  not  entitled  to  avail  himself 
of  the  decision.  The  citation  on  allegations  issnes  to  the 
executors  and  legatees^  and  not  to  the  next  of  kin ;  and 
from  this  it  would  seem,  that  only  the  executors  and 
legatees^  i.  «.,  those  interested  to  support  the  will,  were 
proper  parties  before  the  Surrogate.  The  next  of  kin  may 
file  allegations  contesting  the  probate  ;  but  there  is  no  pro- 
vision for  the  next  of  kin  to  intervene  in  opposition  to  alle- 
gations, or  in  support  of  them  where  they  have  been  filed 
by  other  parties.  The  presumption  is,  that  James  Mason 
was  cited  to  attend  the  hearing  on  the  allegations  as  a 
legatee,  which  character  constituted  his  only  title  to  be 
cited.  But  in  what  right  was  he  made  party  to  the  appeal  ? 
Appeals  from  the  decisions  of  Surrogates  on  allegations, 
"  may  be  made  in  the  manner,  within  the  time,  and  with  the 
effect  prescribed  by  law  "  (2  JS,  &,p,  62,  §  35).  Whether 
the  mode  prescribed  by  law,  was  an  appeal  directly  from 
the  Surrogate  to  the  Chancellor,  or  from  the  Surrogate  to 
the  Circuit  Judge,  was  decided  by  the  Chancellor,  in  Alston 
vs.  Jonesy  10  Paige^  98,  who  determined  that  the  appeal 
from  the  decision  of  the  Surrogate  on  allegations,  was  to 
the  Circuit  Judge. 

The  section  of  the  statute  authorising  appeals  to  the 
Circuit  Judge  on  the  original  probate  of  a  will,  was  de- 
clared to  be  applicable  to  allegations  against  a  probate 
already  granted.  That  section  (2  li.  8.^  jp.  66,  §  56)  au- 
thorises an  appeal  by  the  next  of  Jcin^  from  a  decree  of 
original  probate ;  but,  as  already  seen,  next  of  kin  are 
not  parties  respondents  to  allegations  filed  after  probate. 
Could  they  appeal  as  next  of  kin,  when  they  were  not  par- 
ties in  that  character  2  James  Mason  never  filed  allega- 
tions against  the  will ;  nor  did  he  appeal  from  the  decision 
of  the  Surrogate,  confirming  the  probate.  Could  he  on  the 
allegations  filed  by  another  person,  be  heard  against  the 
will  before  the  Surrogate,  or  before  the  appellate  court  ? 
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On  the  hearing  before  the  Circuit  Judge,  notice  is  required 
to  be  given  only  "  to  the  parties  who  c^ppeared  he/ore  the 
Surrogate  in  apposition  to  suoh  appdUmtP  (2  R.  /SI,  j>.  608, 
§  94.  Oho^ee  vs.  Baptist  Missionary  Cofwentiony  10  Paigej 
85.)  The  statute,  therefore,  would  not  seem  in  terms  to  con- 
fer the  right  upon  a  party,  who  had  not  filed  allegations, 
and  who  had  not  appealed,  to  contest  the  probate  on  alle- 
gations  filed  and  appeal  taken  by  another  party.  Accord- 
ing to  the  course  of  the  Ecclesiastical  Courts  in  England, 
where  a  will  has  been  proved  in  common  form,  the  pro- 
bate is  called  in  at  the  instance  of  the  next  of  kin,  and  the 
executor  is  put  to  proof  jp^  testes^  in  solemn  form.  In  that 
case,  any  party  in  interest  may  contest  the  proofe  offered 
by  the  executor,  or  intervene  on  appeal.  (  Jewell  vs.  Weehs^ 
2  PhiU.y  224.)  The  effect  of  the  provisions  of  our  statute 
is  to  put  the  executors  to  proof  of  the  will  de  novo,  when 
allegations  have  been  filed  by  any  of  the  next  of  kin ;  and 
although  only  the  executors  and  legatees  are  cited,  yet  it 
may  be  that  relatives  who  have  not  filed  allegations  may 
be  entitled  to  intervene  against  the  will,  even  when  the  con- 
troversy has  been  instituted  by  others.  Be  that  as  it  may, 
I  have  no  doubt  that  whenever,  on  allegations  filed  by  one 
of  the  kin  of  the  deceased,  the  executors  have  failed  in 
proving  the  will  anew,  and  the  court  has  decided  that  the 
will  is  invalid,  any  others  of  the  kin  interested  in  the  estate 
may  avail  themselves  of  such  decision,  although  the  judg- 
ment has  not  been  obtained  at  their  instance.  Proceedings 
in  respect  to  probate  or  administration,  are  not  properly 
suits  or  actions ;  they  are  special  proceedings  of  a  mixed 
character,  capable  of  being  set  in  motion  by  any  one 
interested;  but  when  brought  to  a  final  conclusion,  tha 
judgment  attained  partakes  so  far  of  the  character  of  a 
judgment  in  remy  that  any  other  party  in  interest  can  avail 
himself  of  it.  A  legatee,  for  example,  who  has  failed  to  pro- 
pound a  will,  still  may,  when  the  will  has  been  propounded 
by  another  legatee  and  been  proved,  have  tlie  benefit  of  a 
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probate  so  obtained.  And  one  of  the  next  of  kin  likewise — 
where  probate  has  been  called  in,  the  will  been  contested 
and  rejected  as  invalid,  on  the  application  of  another  per- 
son— ^may  have  the  benefit  of  the  judgment  revoking  the 
probate.  The  final  decision,  as  to  whether  the  deceased  died 
intestate,  or  as  to  the  validity  of  an  alleged  will,  when  ob- 
tained in  regular  course  of  law,  is  conclusive  as  to  all  the 
world.  If,  therefore,  the  allegations  against  Mr.  Mason's 
will  have  been  finally  determined,  I  think  it  competent  for 
any  person  interested  in  his  estate  to  intervene  on  the  basis 
of  such  final  decision. 

2.  Have  these  allegations  been  finally  determined  ?  The 
statute  directs  that  when  on  appeal  from  the  Surrogate  to 
the  Circuit  Judge,  the  latter  shall  ^'reverse^^  the  decision 
of  the  Surrogate,  ^^wpon  a  question  of  fac6^  (2  R.  S.y  p. 
66,  §  57),  he  ''shall  direct  a  feigned  issue  to  be  made  up  to 
try  the  questions  arising  upon  the  Application  to  prove  such 
will,  and  shall  direct  the  same  to  be  tried  at  the  next  cir- 
cuit court  to  be  held  in  the  coxmty  where  the  Surrogate's 
decision  was  made."  This  is  the  only  provision  made  for  a 
feigned  issue ;  and  whether  an  issue  shall  be  directed  or  not, 
is  not  a  matter  of  discretion  with  the  Circuit  Judge,  but 
he  is  imperatively  required  to  order  an  issue  whenever  he 
reverses  the  decision  below,  on  a  question  of  fact.  The  sin- 
gle condition  on  which  the  award  of  an  issue  depends,  is 
the  reversal  on  a  question  of  fact.  If  he  reverses  on  a 
question  of  law^  or  if  he  affirm^  then  no  jury  is  directed, 
but  an  appeal  lies  to  the  Chancellor.  Now,  in  the  present 
case,  the  Circuit  Judge  did  not  refoerse  the  decision  of  the 
Surrogate ;  but  he  affirmed  it,  and  an  appeal  was  taken  to 
•the  Chancellor.  The  exigency  on  which  the  statute  made 
the  feigned  issue  to  depend,  never  occurred ;  and  the  stage 
of  the  case  in  which  that  exigency  might  have  occurred, 
passed  away.  There  can  be  no  doubt,  then,  that  this  issue 
is  not  the  issue  directed  by  statute  when  the  Circuit  Judge 
reverses  the  decision  of  the  Surrogate  on  a  question  of  fact. 
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Whether,  however,  it  is  to  be  treated  as  such  an  issue,  or  is 
to  have  the  eflfect  of  such  an  issue,  on  the  ground  that  the 
decree  of  the  Supreme  Court  is  to  be  regarded  as  in  eflfect 
the  decree  which  the  Circuit  Judge  ought  to  have  made,  is 
entirely  another  question.  So  far  as  the  Circuit  Judge  was 
concerned,  the  allegations  were  finally  determined.  He 
afllrmed  the  Surrogate's  decision;  and  an  appeal  being 
taken  to  the  Chancellor,  the  papers  were  remitted  to  the  Sur- 
rogate (2.  a.  S.jp.  609,  §  97),  and  the  case  passed  out  of  the 
hands  of  the  Circuit  Judge.  The  Surrogate  then  certified 
the  proceedings  to  the  Chancellor  {iiid.y  §  102),  who  was 
required  by  the  statute,  to  "  proceed  therein,  as  in  cases  of 
appeals  from  Surrogates"  (i&irf.,  §  103.) 

3.  The  appeal  pending  before  the  Chancellor  was  trans- 
ferred, by  the  new  constitution,  to  the  Supreme  Court,  to  be 
disposed  of  in  the  same  course  of  procedure  as  would  have 
been  proper  had  it  remained  with  the  Chancellor.  The 
tribunal  was  changed ;  but  the  principles  applicable  to  the 
disposition  of  the  case  were  not.  They  remained  the  same. 
On  hearing  the  case,  the  Supreme  Court  reversed  the  deci- 
sions of  the  Surrogate  and  the  Circuit  Judge,  and  awarded 
a  feigned  issue.  James  Mason,  claiming  that  the  reversal 
was  a  final  decree,  which  made  it  the  duty  of  the  Surro- 
gate to  revoke  the  probate,  and  that  the  award  of  an  issue 
was  void,  applied  on  these  grounds  for  a  revocation  of  the 
probate.  Judge  Ingraham,  acting  as  Surrogate,  denied  the 
application,  holding  that  the  decision  of  the  Supreme  Court 
was  not  a  final  determination  of  the  case  on  the  merits.  I  en- 
tirely concur  in  that  conclusion  {antCj  p,  181).  That  the  Su- 
preme Court  never  designed  the  simple  reversal  of  the 
decree  below  to  be  a  final  decision  as  to  the  validity  of  the 
will,  is  apparent  from  the  fact  that  an  issue  was  ordered. 
The  mere  reversal,  standing  alone,  and  certified  by  the  Court 
to  the  Surrogate,  might  be  final ;  but  a  reversal  followed  by 
an  award  of  a  feigned  issue  contemplates  other  proceedings 
before  determining  on  the  validity  of  the  will.   The  award 
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of  the  issue  is  not  inconsistent  with  the  reversal.  It  is  just 
what  the  statute  directs  when  the  Circuit  Judge  reverses 
on  a  question  of  fact ;  and  his  reversal  of  the  decree  below 
is  a  necessary  prerequisite  to  ordering  an  issue.  The  re- 
versal is  founded  on  the  evidence  taken  before  the  Surro- 
gate. On  that  evidence,  the  Supreme  Court  decreed  that 
the  will  was  insufficiently  proved,  that  the  Surrogate  erred 
in  confirming  the  probate  upon  the  proof  before  him,  and 
therefore  his  decree  must  be  reversed ;  and  then,  the  re- 
versal being  on  a  question  of  fact,  the  Supreme  Court  think 
proper  to  send  the  case  to  a  jury  and  allow  the  parties  an 
opportunity  to  produce  new  testimony.  K  on  such  trial 
the  jury  should  find  that  the  will  was  sufficiently  provied 
before  tiiem,  that  finding  is  not  necessarily  inconsistent  with 
the  decision  of  the  Supreme  Court, — ^that  the  will  was  not 
sufficiently  proved  before  the  Surrogate ;  and  there  is  no 
absurdity  in  the  Court  saying  that  while  on  the  evidence 
below  the  proof  was  defective  or  unsatisfactory,  yet  on  the 
trial  of  the  issue  the  proof  was  sufficient,  and  while,  on  the 
evidence  below,  they  reversed  the  Surrogate's  decree,  yet 
on  proofs  adduced  before  the  jury,  and  on  the  verdict,  they 
confirm  the  probate.  Viewing,  then,  the  award  of  the  is- 
sue as  regular  and  valid,  and  finding  on  the  face  of  the  de- 
cree no  indication  of  what  the  Court  designed  after  the 
issue  had  been  tried,  whether  the  verdict  should  be  certi- 
fied to  the  Surrogate,  as  in  case  of  an  issue  ordered  by  the 
Circuit  Judge ;  or  whether  the  Supreme  Court  would  still 
retain  the  appeal  for  further  action, — ^I  think  it  improper 
for  me  to  proceed  on  the  certificate  of  the  County  Clerk, 
as  to  the  result  of  the  trial.  If  the  trial  is  to  be  considered 
as  had  under  the  statute,  the  Supreme  Court  may  order  a 
new  trial;  and  a  stay  of  proceedings  has  been  ordered 
against  Mr.  Alston,  for  the  purpose  of  making  that  motion. 
If  the  issue  is  an  issue  out  of  Chancery  on  appeal,  for  the  pur- 
pose of  informing  the  conscience  of  the  Court,  then  the  Court 
may  set  it  aside,  or  utterly  disregard  it,  and  give  final  judg- 
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ment  for  or  against  the  validity  of  this  will  {Lansing  v.  Ru9- 
sdlf  2  Comstocky  563) ;  and  in  that  contingency,  an  appeal 
will  still  lie  to  the  Court  of  Appeals.  Finally,  I  think  the 
certificate  of  the  verdict  by  the  County  Clerk  insufficient 
ground  for  revoking  a  probate,  even  when  the  issue  was 
awarded  by  the  Circuit  Judge.  The  County  Clerk  certifies 
that  the  issue  was  tried  by  a  jury,  and  that  the  verdict 
was  "  the  final  determination  thereof  hy  said  juryP  Of 
course  it  was ;  but  that  may  not  be  the  final  detennluation 
of  the  issue ;  for  a  new  trial  may  be  ordered  again  and 
again.  It  is  the  final  determination  of  the  issue,  absolutely, 
which  must  be  certified  to  me,  and  not  its  determination  by 
a  particular  jury ;  and  that  certificate  must  show  that  the 
Court  certify  to  the  Surrogate  the  final  determination,  or 
have  authorized  such  certificate.  The  only  two  precedents 
I  find  on  the  records  are  in  that  form.  The  certificates  in 
the  cases  of  The  WiU  of  Benjamin  Tayhr  and  The  Will 
of  Benjamin  Bomuine^  in  both  of  which  feigned  issues  were 
ordered,  were  signed  by  Justice  Edwards.  I  have  no  hesi- 
tation in  holding  the  certificate  of  the  County  Clerk  in  the 
present  instance  entirely  insufficient,  and,  therefore,  in 
every  view  of  the  case,  must  deny  the  application. 
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Holland  vs.  Fereib. 


In  the  matter  of  the  JEstdte  of  Jobs  Claxton,  deceased. 

LETTKBa  of  admiDistration  on  the  estate  of  the  deceased,  as  an  intestate^ 
having  been  issued,  and  some  of  the  next  of  kin  having  applied  for  a 
revocation  thereof  on  the  ground  that  the  deceased,  left  a  will ;  and  it 
appearing  that  a  will  had  been  executed,  but  there  being  no  proof  that 
the  will  was  in  the  possession  of  the  deceased,  or  unrevoked,  at  the  time 
of  his  death, — H^d,  that  when  administration  has  been  granted,  and  an 
existing  will,  or  a  will  lost  or  fraudulently  destroyed,  is  alleged  but 
not  proved,  it  is  generally  improper  to  revoke  the  letters. 

If  a  will  proved  to  have  been  executed,  and  to  have  been  in  the  possession 
of  the  decedent^  cannot  be  traced  to  the  custody  of  another,  or  cannot 
be  found,  the  presumption  of  law  iS|  that  it  has  been  destroyed  animo 
revoeandL 

Gbobok  SuLLrvAH,  for  Petitionera. 

Marcus  P.  Ferbis^  AdminUtreUoTj  in  per$on,  and  by  Thos.  W.  Clebkk. 


The  Surrogate.  On  an  allegation  that  lie  was  a 
creditor  of  the  estate,  and  that  the  deceased  left  no  last 
will  and  testament,  letters  of  administration  were  granted 
to  Marcus  P.  Ferris,  on  the  fourth  day  of  January  last. 
John  and  Ann  Holland,  in  the  right  of  the  latter  as  sister 
and  one  of  the  next  of  kin  of  the  deceased,  apply  for  the 
revocation  of  tlie  letters  of  administration,  on  the  ground 
that  Mr.  Claxton  did  not  die  intestate.  The  evidence 
shows  that  in  August,  1848,  he  had  a  will  among  his 
papers,  and  some  of  the  provisions  of  the  instrument  are 
proved ;  but  there  is  nothing  to  indicate  that  the  will  was 
in  his  possession  or  unrevoked  at  the  time  of  his  death. 
Mrs.  Jackson,  who  took  possession  of  his  papers,  is  now 
beyond  the  jurisdiction  of  the  court ;  and  there  seems  at 
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present  no  poeeibilitjr  of  having  any  satisfactory  proof 
showing  whether  or  not  the  decedent  left  a  valid  will,  or 
whether,  if  such  an  instrument  was  existing  shortly  before 
or  at  the  date  of  his  decease,  it  has  been  lost  or  destroyed. 
If  a  will  proved  to  have  been  executed,  and  to  have  been 
in  the  possession  of  the  decedent,  cannot  be  traced  to  the 
custody  of  another,  or  cannot  be  found,  the  presumption  of 
law  is,  that  it  has  been  destroyed  animo  revocandi.  There 
is  nothing  in  this  case  tending  to  establish,  with  any  reason- 
able degree  of  certainty,  the  existence  of  a  will  when  Mr. 
Claxton  died  ;  though  the  conduct  of  the  party  who^ 
examined  and  took  possession  of  his  papers,  and  subse- 
quently left  the  country,  has  very  naturally  given  rise  to 
unfavorable  surmise  and  suspicion.  The  statute  provides, 
that  a  lost  or  destroyed  will  shall  not  be  allowed  to  be 
proved,  unless  it  is  shown  that  it  existed  at  the  time  of  the 
death  of  the  testator,  or  was  fraudulently  destroyed  in  the 
lifetime  of  the  testator ;  and  in  case  of  an  application  to  the 
Supreme  Court  to  prove  such  a  will,  authority  is  given  to 
restrain  the  administrator  pendente  lite.  (2  B.  /SI,  68,  §§ 
66,  67.) 

Where  administration  has  been  granted,  and  an  existing 
will,  or  a  will  lost  or  fraudulently  destroyed,  is  alleged  but 
not  proved,  it  is  generally  improper  to  revoke  the  letters. 
There  is  no  assurance  that  proceedings  will  be  instituted  to 
establish  the  instrument,  and  no  reason  why,  pending  such 
proceedings  if  instituted,  the  estate  should  be  unrepre- 
sented. If  the  parties  desire  to  prosecute  their  claim,  the 
court  whose  power  shall  be  invoked  for  that  purpose,  and 
having  jurisdiction  of  the  proof  of  lost  wills,  can  aflford 
every  proper  protection  against  acts  of  the  administrator 
injurious  to  the  persons  claiming  to  be  legatees  or  devisees. 
The  application  to  revoke  the  letters  of  administration 
must  be  denied. 
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BOWEN    VS.     BoWEN. 

In  the  maUer  of  the  estate  of  Francis  Bowen,  deceased. 

The  brother  of  the  intestate,  nearly  two  years  after  his  death,  presented  a 
daim  for  services  and  assistance  in  his  business,  for  a  period  of  five 
years  before  his  decease.  It  appearing  that  the  claimant  was  boarded 
and  clothed  by  the  intestate, — Held^  under  the  circnmstances,  that  no 
express  contract  having  been  proved,  and  no  demand  shown  in  the  in- 
testate's lifetime,  the  law  did  not  imply  an  agreement  to  compensate 
the  claimant. 

Demands  of  this  nature  are  not  to  be  regarded  with  any  favor ;  and  the 
evidence  should  be  clear,  that  the  services  were  performed  under  a 
mutual  expectation  of  compensation. 


T.  W.  Smrh,  for  Petitioner^ 
Geo.  Shka,  for  Adminiatratrix. 


The  Surrogate.  The  deceased  died  intestate,  leaving 
a  small  property  to  descend  to  his  widow  and  children. 
Nearly  two  years  after  his  death,  his  brother,  Michael 
Bowen,  put  in  a  claim  of  $555,  for  services  rendered  the 
'  deceased,  as  clerk,  from  January,  1845,  to  February,  1848, 
and  from  August,  1848,  to  April,  1850,  when  the  intestate 
died.  No  express  contract  is  proved,  but  it  is  urged  that 
the  law  will  imply  an  agreement  to  compensate  him.  That 
must  depend  upon  all  the  circumstances.  The  claimant 
came  to  this  country  at  the  instance  and  expense  of  his 
brother,  who  kept  a  small  grocery-store  in  this  city.  Ho 
attended  the  store,  and  was  boarded  and  clothed  by  his 
brother ;  but  it  does  not  appear  that  he  ever  presented  a 
claim  for  wages  until  long  after  his  brother  was  dead. 
Demands  of  this  character  are  not  unusual  in  administra- 
tion cases;  and,  as  the  party  who  had  the  best  means 
of  controverting  them  has  been  removed  by  death,  they 
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are  not  to  be  regarded  with  any  favor,  especially  where 
tlie  claimant  has  allowed  his  claim  to  sleep  during  the  life- 
time of  the  decedent.  In  all  cases  of  this  kind,  the  evidence 
should  be  very  clear  that  the  services  were  performed  by 
the  claimant,  expecting  to  be  paid  for  them,  and  that  the 
decedent  so  understood  it,  or  had  reason  to  believe  he  was 
to  be  charged  therefor.  In  Davies  vs.  Daviesj  9  O.  <&  P. 
87,  the  plaintiff  and  his  wife  boarded  and  lodged  in  the 
house  of  the  defendant,  and  assisted  him  in  his  business ; 
and  it  was  held  that  neither  the  services  on  the  one  hand, 
nor  the  board  and  lodging  on  the  other,  could  be  charged 
for,  unless  the  jury  were  satisfied  that  the  parties  came  to- 
gether on  the  terms  that  they  were  to  pay  and  to  be  paid.  In 
Weir  vs.  Weir^a  Admr,^  3  £e7i  Muivrae^s  -ff.,  645,  the  plain- 
tiffs were  nephews  of  the  deceased,  and  had  emigrated  to  this 
country  some  years  before  the  death  of  their  uncle,  without 
property  or  means,  and  were  taken  into  his  employment, 
clothed  and  decently  supported  by  him.  They  assisted 
him  in  his  business,  one  for  twenty  years,  and  the  others 
for  six  and  eight.  It  was  held  that  the  estate  of  the 
deceased  was  not  liable.  In  Robinson  vs.  Guahman^  2 
Denio^  149,  the  plaintiff  was  sister  of  the  intestate,  lived 
with  him  nearly  fourteen  years,  and  assisted  him  in  the 
affairs  of  his  family.  A  sealed  note  was  found  among  his 
papere,  by  which  he  promised  to  pay  her  $2,000,  "for 
value  received,  and  justly  and  truly  due  her  for  services 
rendered  me  during  my  illness ;"  and  yet  the  court  held 
that  she  could  not  recover.  The  principle  applicable  to 
this  class  of  cases  cannot  be  better  stated  than  in  the  lan- 
guage of  the  "court  in  Williams  vs.  Hutchinson  (3  Coms.y 
312).  "Under  certain  circumstances,  when  one  man 
labors  for  another,  a  presumption  of  fact  will  arise,  that 
the  person  for  whom  he  labors  is  to  pay  him  the  value  of  /' 
liis  services.  It  is  a  conclusion  to  which  the  mind  readily  V^ 
comes  from  a  knowledge  of  the  circumstances  of  the  parti-  / 
cular  case,  and  the  ordinary  dealings  between  man  and 
22 
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man ;  but  where  the  services  are  rendered  between  mem- 
L  bers  of  the  same  family,  no  such  presumption  will  arise. 
/    We  find  other  motives  than  the  desire  of  gain,  which  may 

/  prompt  the  exchange  of  mutual  benefits  between  them; 
\  and  hence,  no  right  of  action  will  accrue  to  either  party, 
/  although  the  services  or  benefits  received  may  be  very 
\     valuable.    And  this  does  not  so  much  depend  on  an 

/  implied  contract  that  the  services  are  to  b*e  gratuitous,  as 
upon  the  absence  of  any  contract  or  promise  that  a  reward 

^       should  be  paid."  (See  S.  (7.,  5  Bari.  S.  C.  R.  122 ;  Andrus  vs. 

'  Foster^  17  Verm.  R.^  656 ;  Fitch  vs.  Peckham,  16  Id.^  150 ; 
Swires  vs.  Pa/rsouB^  5  Watts  <&  Serg.y  357 ;  Ca/ndar^s  Ap- 
peal, lb.,  613  ;  4  (7.  cfe  P.,  93).  The  language  of  the  cases 
is  very  decided,  and  the  justice  of  the  reasoning  against 
such  claims  commands  conviction.  In  the  present  instance, 
the  petitioner  was  taken  into  the  family  of  his  brother, 
before  attaining  full  age.  He  was  boarded,  lodged,  and 
clothed.  There  was  no  contract  of  hiring — ^no  demand  for 
wages  made  before  the  relation  terminated  ;  there  were  no 
accounts  kept ;  and  there  is  no  proof  of  an  expectation  on 
either  side  to  pay  or  be  paid  ;  and  not  a  word  is  heard  of  a 
demand,  sufficient  to  sweep  away  half  of  the  little  estate 
left  his  widow  and  children,  until  it  starts  into  existence 
nearly  two  years  after  Francis  Bowen's  decease.  I  have 
no  hesitation  in  rejecting  such  a  claim.  To  support  it,  the 
petitioner  would  have  to  produce  very  clear  and  reliable 
evidence  of  an  express  contract;  'and  there  not  being 
shown  a  single  fact  tending  to  that  point,  he  has  entirely 
failed  in  establishin    any  debt  against  the  estate. 
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Bloomeb  ve.  Bloomeb. 
In  the  matter  of  the  Estate  of  Thomas  Bloomer,  deceased. 

The  will  of  the  decedent  having  been  proven  in  the  county  of  New  York, 
and  letters  testamentary  issued ;  on  the  final  accounting  of  the  ex- 
ecutrix, it  appearing  that  the  testator,  at  the  time  of  his  death,  was 
domiciled  in  the  State  of  Connecticut, — Held,  that  the  law  of  the 
domicil  governs  as  to  the  question  of  testacy  or  intestacy,  in  respect  to 
personal  estate;  and  the  proper  tribunal  of  the  domicil  having  ad- 
judged the  will  revoked  by  the  subsequent  birth  of  a  child  to  the 
deceased,  it  was  incumbent  upon  this  court  to  hold  the  will  invalid 
as  a  will  of  personalty. 

The  invalidity  of  a  will  as  to  personalty  does  not,  of  necessity,  render  it  in- 
valid as  to  realty,  as  real  estate  is  governed  by  the  lex  loeL  The  will 
in  question  being  valid  as  to  real  estate  in  New  York,  and  containing 
a  direction  for  the  sale  of  the  real  estate,  and  the  distribution  of  the 
proceeds, — under  which  direction  the  lands  were  sold, — Held,  that 
the  Surrogate  had  jurisdiction  to  order  distribution.  Held,  also, 
that  the  personalty  was  distributable,  as  in  case  of  intestacy,  according 
to  the  laws  of  Connecticut ;  and  that  the  disposition  of  the  proceeds 
of  the  realty  must  be  regulated  by  the  laws  of  New  York,  which  give 
to  a  post-testamentary  child  the  same  portion  as  would  have  descended 
had  the  parent  died  intestate. 

The  whole  real  and  personal  estate  having,  by  the  terms  of  the  will,  been 
tlirown  into  one  fund,  applicable  to  the  dischaige  of  the  various  be- 
quests ;  and  two  legatees  having,  in  consequence  of  the  revocation  of 
the  will  as  to  the  personal  estate,  been  left  to  the  proceeds  of  the  real 
estate  alone  for  payment, — Held,  that  the  other  legatees,  who  were 
next  of  kin,  should  be  put  to  their  election  to  take  under  the  wiU  or 
against  it. 

As  a  general  rule,  the  competency  of  evidence  is  governed  by  the  lezfort^ 
and  not  the  lex  domicilii. 

By  the  civil  law,  the  birth  of  a  child,  which  the  testator  did  not  foresee, 
revoked  the  whole  testament,  but  did  not  revoke  a  codicil,  where 
there  was  no  testament 

By  the  common  law,  the  birth  of  a  child,  in  connection  with  other  circum- 
stances, might  be  sufficient  to  establish  an  implied  revocation.  This 
rule  has  been  adopted  in  this  country,  either  to  the  extent  of  revoking 
the  will  entirely,  or  pro  tanto,  so  as  to  let  in  the  children  bom  after  the 
making  of  the  will. 


Digitized  by 


Google 


840  CASES  IN  THE  SURROGATE'S  COURT. 

BLOOMER  VS.  BLOOMEE. 

MThether,  at  common  law,  a  will  of  penonaltj,  not  disposing  of  the  whole 
estate,  wonld  be  revoked  by  the  birth  of  a  child,  and  an  alteration  of 
circumstances, — Qucere  f 

Whether,  at  common  law,  a  donatio  eau%a  mortis,  not  disposing  of  the  whole 
estate,  would  be  revoked  by  the  birth  of  a  child, — Qtuaref 

Gifts  caus/i  moriie  are  of  a  mixed  nature,  resembling  gifts  inter  vivot,  in  the 
essential  requisite  of  delivery,  and  resembling  legacies  in  being  subject 
to  the  debts  of  the  deceased,  and  in  being  ambulatory  or  revocable, 
and  contingent  on  death. 

By  the  law  of  Connecticut  a  will,  whether  making  a  total  or  partial  disposi- 
tion, is  revoked  by  the  subsequent  birth  of  a  chOd,  if  no  provision  has 
been  made  in  the  instrument  for  that  contingency;  and  where  a  will 
would  be  revoked  by  such  a  circumstance, — Seldf  that  a  donatio  eauaa 
mortis  would  likewise  be  revoked. 

An  executrix,  after  letters  issued  and  before  the  will  was  adjudged  to  have 
been  revoked,  having,  under  the  testamentary  directions,  paid  out  of 
the  personal  estate  a  mortgage  on  the  realty, — ffeldf  that  having  acted 
in  good  faith,  the  payment  must  be  allowed,  leaving  the  legatees  and 
next  of  kin  to  their  claim  against  the  land  for  the  sum  so  paid. 

Chableb  Judson,  for  Executrix, 

I.  A  nuncupative  will,  at  common  law,  was  a  full  right 
to  will  all  personal  property  without  writing. 

The  statute  law  of  England,  and  of  many  of  the  United 
States,  has  abridged  and  restricted  the  right.  (4  Kent  Com. 
517.  1  ^.  Z.,  1813,  y.  367,  «€C.  14.)  The  Revised  Statutes, 
except  in  case  of  soldiers  and  seamen  (2  B.  8.^p.  60,  sec.  22), 
make  such  a  will  void. 

Mr.  Minor  testified  that,  at  common  law,  such  a  will 
was  good  in  Connecticut,  if  made  in  the  last  illness  and  in 
view  of  approaching  death. 

Upon  the  law  as  proved,  and  upon  Mr.  Minor's  testi- 
mony, the  gift  of  the  $2,300  is  a  valid  will. 

n.  The  proceeds  of  the  real  estate  in  the  city  of  New 
York,  are  not  real  estate.  As  to  personal  estate,  there  is 
no  will.  The  proceeds  must,  of  necessity,  be  treated  as 
real  estate.  What  was  personal  when  Mr.  Bloomer  died, 
must  be  divided  by  the  laws  of  Connecticut.    As  to  the 
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real  estate  and  the  power  of  sale,  the  will  is  good,  no  mat- 
ter where  made  or  where  Mr.  Bloomer  died.  He  died 
intestate  as  to  his  personal  property,  but  not  as  to  his  real 
estate  in  this  State. 

This  court  mnst  enforce  the  will  in  this  State,  as  far  as 
it  is  a  will.  If,  by  the  laws  of  another  State,  a  part  of  the 
property  is  detached  and  taken  away,  that  does  not  vitiate 
the  will  as  to  real  estate  here. 

The  investment  of  $9,500  should  be  made. 

m.  Mrs.  Bloomer,  the  executrix,  is  to  be  protected  for 
all  her  acts  until  she  was  ousted  as  executrix.  (2  R.  S,,p. 
79,  se/!.  47.) 

Under  the  will  she  would  be  entitled,  for  the  support  of 
herself  and  family,  to  the  income  on  $31,000,  exclusive  of 
the  house  in  Connecticut. 

She  has  maintained  all  the  children  except  two ;  and 
as  to  Mrs.  Way  and  Thomas,  payments  were  made  on  ac- 
count of  their  supposed  legacies. 

IV.  As  to  the  household  furniture,  Mr.  Minor's  evidence 
is  that,  by  the  Connecticut  law,  she  is  entitled  to  it. 

V.  She  is  of  course  entitled  to  one-third  part  of  all  per- 
sonal property  of  which  she  is  not  entitled  to  the  whole. 

YI.  Mrs.  Bloomer  is  entitled  to  be  allowed  one-third  of 
the  $3,110  paid  to  take  up  the  Connecticut  mortgage.    (1 

She  is  also  entitled  to  be  allowed  one-third  of  the 
amoimt  she  expended  on  the  Connecticut  house. 

EL  H.  OwBN  and  John  E.  BuBRiL,/or  Legatee*  and  Kext  of  Kin, 

The  Subrogate.  The  will  of  the  deceased  was  proved 
before  me,  and  letters  testamentary  were  granted  to  his 
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widow,  the  executrix.  It  now  appears  that  the  testator 
was  domiciled,  at  the  time  of  his  death,  at  Greenwich,  in 
the  State  of  Connecticut ;  and  by  the  law  of  that  State, 
when,  after  the  death  of  the  testator,  he  shall  hare  a 
child  bom  for  whom  no  provision  has  been  made  in  the  will, 
the  will  is  revoked.  There  is  no  doubt  that,  in  regard  to 
personalty,  the  law  of  the  domicil  of  the  deceased  governs 
as  to  the  question  of  testacy  or  intestacy,  and  the  distribu- 
tion of  the  estate.  (Story* 8  Conflict  of  Laws^  §  473).  Mr. 
Bloomer's  will  has  been  declared  void  by  the  proper  pro- 
bate judge  in  Connecticut,  in  consequence  of  the  birth  of 
a  posthumous  child,  and  letters  of  administration  were 
granted  to  his  widow.  The  great  bulk  of  the  property  of 
the  deceased,  was,  at  the  time  of  his  death,  in  the  State  of 
New  York ;  and  now,  on  the  accounting  of  the  executrix 
before  me,  several  interesting  points  require  to  be  settled. 
1.  The  invalidity  of  the  instrument  as  a  will  of  personal 
estate  by  the  law  of  the  testator's  domicil,  does  not  of  ne- 
cessity render  it  invalid  as  a  will  of  real  estate.  Eeal 
estate  is  governed  by  the  lex  loci.  But  whenever,  for  any 
reason,  a  portion  of  a  will  fails,  it  may  become  a  question 
whether  the  general  scheme  and  plan  of  the  instrument 
viewed  as  a  whole,  have  been  so  deranged — ^whether  the 
purpose  and  intention  of  the  testator  have  been  so  ma- 
terially defeated — as  to  render  the  entire  disposition  in- 
valid. This  is  a  question  of  construction  respecting  the 
realty  which  does  not  fall  within  my  jurisdiction,  unless 
under  the  clause  of  the  will  which  directs  the  real  estate  to 
be  sold  and  the  proceeds  invested  for  the  benefit  of 
legatees.  The  will  being  valid  as  to  that  power,  and  the 
power  having  been  exercised,  and  the  real  estate  hav- 
ing been  converted  into  personalty,  it  only  remains  for  the 
Surrogate  to  direct  the  distribution  of  the  estate.  The 
personal  estate  will,  of  course,  be  divided  as  in  case  of  in- 
testacy, according  to  the  laws  of  Connecticut ;  one-third  to 
the  widow,  and  the  remainder  equally  among  all  the 
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children.  As  to  the  disposition  of  the  proceeds  of  the  real 
estate  situate  in  New  York,  that  must  be  regulated  by  our 
law,  which  gives  to  a  post-testamentary  child  the  same 
portion  as  would  have  descended  if  the  father  had  died  in- 
testate. (2  Ji.  aS.j  p.  65,  §  49  ;  Mitchell  vs.  £lain,  5  Paige, 
588.)  So  far,  there  seems  no  difSculty.  But  the  will 
throws  the  whole  real  and  personal  estate  into  one  fund, 
applicable  to  the  discharge  of  the  various  bequests ;  and  as 
there  are  two  legatees  who,  in  consequence  of  the  revoc- 
ation of  the  will  as  to  personalty  by  the  laws  of  Connecti- 
cut, are  left  to  the  proceeds  of  the  real  estate  alone  for 
payment,  I  think  the  other  legatees  who  are  next  of  kin, 
should  be  put  to  their  election.  {Hawley  vs.  James,  16 
Wendell,  142  ;  and  cases  cited,  1  Ja/rman,  386.)  If  they 
claim  under  the  will,  it  will  stand  entire,  except  as  to  the 
interest  of  the  posthumous  child ;  if  they  claim  against 
the  will,  the  two  legatees  who  are  not  related  to  the 
deceased  wiU  take  under  the  will,  and  the  proceeds  of  the 
real  estate  will  be  sufficient  to  discharge  their  legacies. 

2.  The  widow  of  the  deceased  claims  that  her  husband, 
in  view  of  his  approaching  death,  gave  her  the  simi  of  two 
thousand  three  hundred  dollars.  She  produces  no  evid- 
ence of  this,  except  her  own  deposition,  voluntarily  made, 
and  not  called  for  by  the  other  parties.  It  appears,  that 
by  the  laws  of  Connecticut,  such  evidence  is  competent. — 
{Revised  Statutes  of  Conn.,  1849,  p.  86,  §  141).  But  as  a 
general  rule,  the  competency  of  evidence  depends  upon 
the  l^fori,  and  not  upon  the  lex  domicilii;  and  although 
great  effort  has  been  made  to  give  a  larger  latitude  to  the 
law  of  the  domicil,  I  am  not  aware  that  courts  have  gone 
so  far  as  to  allow  the  law  of  the  domicil  to  regulate  the 
question  whether  or  not  a  witness  is  competent  to  testify. 
{Story* s  Conflict  of  Laws,  §  630,  b).  Independently  of  this 
difficulty,  I  think  the  validity  of  the  gift  as  an  effectual 
donation,  supposing  it  well  established  by  the  proofs,  de- 
pends upon  another  point.     The  birth  of  the  testator's 
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posthumous  child,  by  the  law  of  Connecticut,  revoked  his 
will.  This  rule  was  adopted  from  the  civil  law.  The 
power  of  disposing  of  property  by  will,  as  originally  estab- 
lished by  Solon,  at  Athens,  was  limited  to  the  case  where 
the  testator  had  no  children ;  and  as  this  law  was  trans- 
ferred by  the  Decemviri  to  Eome,  the  authority  of  the 
parent  to  give  his  estate  and  disinherit  his  issue,  was  also 
greatly  restrained.  It  is  somewhat  curious  to  trace  the  in- 
fluence of  these  early  principles,  through  the  current  of 
the  civil  law  as  adopted  and  recognized  in  the  various 
countries  of  Europe.  It  was  the  peculiar  oflSce  of  the  Eo- 
man  testament,  to  institute  an  heir;  and  the  person  so 
instituted,  took  the  heritage  as  heir  and  not  as  purchaser. 
Children  might  be  exheredated  by  testament,  if  a  just 
cause,  such  as  ingratitude,  were  assigned  in  the  instru- 
ment ;  and  the  quefrela  inofficiosi  te^tamentij  was  an  action 
allowed  in  favor  of  children  for  rescinding  testaments 
made  to  their  prejudice,  in  which  no  cause  or  an  unjust 
cause  of  exheredation  was  assigned.  The  birth  of  a  child 
which  the  testator  did  not  foresee,  revoked  the  whole  test- 
ament {Diff*y  Zih.y  28  Tit,  3,  §  3),  as  well  the  legacies,  as  the 
institution  of  an  heir;  for,  as  justly  observed  by  Domat, 
"  if  the  testator  had  foreseen  the  birth  of  this  child,  he 
would  have  burdened  the  succession  with  fewer  legacies, 
or  perhaps  would  have  left  none  at  all."  {Domat,  §  3132). 
For  the  same  reason,  the  birth  of  a  child  revoked  a  codicil, 
where  there  was  both  a  testament  and  a  codicil ;  and  yet 
it  seems  that  when  there  was  only  a  codicil  and  not  a  test- 
ament, the  birth  of  a  child  did  not  annul  it,  because  dying 
without  a  testament,  the  deceased  intended  to  leave  his 
succession  to  his  heir-at-law,  whoever  he  might  be,  bur- 
dened with  the  codicil.  Domat  questions  the  equity  of  this 
rule,  instancing,  as  illustrative  of  its  injustice,  the  case  of 
an  unmarried  man  making  a  codicil  disposing  of  the 
greatest  part  of  his  estate,  and  willing  to  leave  the  small 
remslinder  to  a  collateral  heir,  and  afterwards  marrying. 
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having  children,  and  dying  without  revoking  the  codicil, 
either  through  forgetfulness  or  because  surprised  by  death. 

On  examining  how  far  these  doctrines  of  implied  revoc- 
ation were  recognized  in  England,  we  find  that  the  ecclesi- 
astical courts  very  early  adopted  the  rule  that  marriage 
and  the  birth  of  a  child  revoked  a  will  of  personalty ;  and 
the  same  principle  was  ultimately,  but  not  without  a 
struggle,  applied  to  devises  of  real  estate.  Finally,  it  was 
held  that  it  was  not  necessary  that  a  subsequent  marriage 
and  birth  of  a  child,  should  both  concur,  but  that  the  birth 
of  a  child  alone,  in  connection  with  other  circumstances, 
might  be  sufficient  to  raise  an  implied  revocation.  {John- 
ston vs.  Johnston^  1  PhiU,^  447 ;  Ma/raton  vs.  Fox^  8  Ad. 
<&  JS.j  14.)  There  is  so  much  sound  wisdom  and  natural 
equity  in  this  conclusion,  that  it  has  been  received  very 
generally,  and  with  various  modifications  been  adopted  in 
the  statutes  of  nearly  all  the  States,  either  to  the  extent  of 
revoking  the  will  entirely,  or  pro  tantOy  so  as  to  let  in  the 
children  bom  after  the  will  was  made. 

Lord  Mansfield  {Kend>d  vs.  Scfrafton^  2  East^  641; 
Brady  vs.  OvhiMy  Dcug.^  31) ;  and  Lord  EUenborough  con- 
sidered the  revocation  as  operating  only  when  there  was  a 
total  disposition  of  the  estate ;  the  nomination  of  an  exec- 
utor being  taken,  in  analogy  to  the  Eoman  law,  as  consti- 
tuting such  a  total  disposition  so  far  as  relates  to  personalty. 
But  a  win  disposing  only  of  personalty,  and  leaving  the 
real  estate  to  descend  to  the  heir-at-law,  would  be  revoked 
by  marriage  and  the  birth  of  children ;  and  a  will  giving  a 
few  legacies,  appointing  an  executor,  and  leaving  the  bulk 
of  the  personalty  undisposed  of,  would  also  be  revoked  by 
the  same  events ;  and  yet  in  each  case  there  would  be 
property  descending  to  the  heir  or  next  of  kin,  as  in  case 
of  intestacy.  The  rule  originally  prevailed  in  the  ecclesi- 
astical courts,  by  adopting  the  doctrine  of  the  civil  law, 
that  the  institution  of  an  heir  or  executor  was  a  total  dis- 
position ;  but  as  the  executor  is  now  bound  to  distribute 
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the  residne  remaining  after  the  payment  of  debts  and 
legacies,  among  the  widow  and  next  of  kin,  a  will  appoint- 
ing an  executor  does  not  in  reality  dispose  of  the  whole 
estate ;  and  yet  such  a  will  would  be  revoked  by  marriage 
and  the  birth  of  children,  according  to  the  common-law 
rule.  A  will  containing  partial  dispositions,  therefore,  may 
be  revoked  by  such  circumstances,  provided  an  executor  be 
nominated.  May  it  not  be  justly  asked,  then,  whether  the 
question  of  revocation  must  depend  upon  a  rule  now  en- 
tirely artificial — upon  a  mere  form  which  has  been  stripped 
of  its  original  quality,  the  total  disposition  of  the  estate, 
and  now  has  no  other  force  than  to  constitute  a  trustee  for 
the  benefit  of  those  entitled  to  the  succession  ? 

There  might  be  cases  where  so  small  a  portion  of  the 
estate  was  disposed  of  by  legacy  or  devise,  that  it  would 
be  unreasonable  to  imply  an  intention  to  revoke  in  case  of 
the  subsequent  birth  of  children  ;  and  again,  there  may  be 
cases  where  the  whole  estate  is  so  nearly,  but  not  entirely, 
given  away,  that  the  implication  of  intention  to  revoke  in 
case  of  the  birth  of  children,  would  be  very  strong.  This 
question  might  become  important  under  the  laws  of  this 
State,  which  have  let  in  a  posthumous  child  to  a  share  of 
the  parent's  estate,  whether  the  disposition  by  will  was 
partial  or  total ;  but  not  having  subjected  a  donatio  eauad 
mortis  to  the  operation  of  the  same  provision,  a  man  might 
marry,  have  no  children,  and  make  large  dispositions  by 
gifts  cawM  mortis,  perhaps  exhausting  his  property,  and 
yet  a  posthumous  child  be  without  remedy,  unless  on  the 
doctrine  of  an  implied  revocation. 

Gifts  ccmsd  morUs  are  of  a  mixed  nature :  they  partake 
of  the  character  of  gifts  inter  vi/oosy  from  delivery,  which 
is  essential  to  their  validity ;  and  yet  this  single  feature, 
assimilating  them  to  ordinary  donations,  merely  character- 
izes the  mode  of  the  thing,  and  not  its  type  and  quality. — 
Though  in  form  they  are  gifts, — so  in  fact  are  leg- 
acies ;  the  difference  being  that  in  the  former  case  there 
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must  be  delivery,  and  though  the  gift  may  be  resumed 
by  the  donor  taking  possession,  it  cannot  be  revoked 
by  a  will,  bnt  is  claimed  against,  and  not  through,  the 
executor  or  administrator.  The  truth  is,  a  will  under 
our  laws,  is  substantially  a  donatio  mortis  catcsdj  that  is, 
a  gift  to  take  effect  on  death,  the  donation  being  com- 
pleted by  the  act  of  the  executor  or  administrator.  A  real 
donatio  causd  mortis  is  made,  by  the  donor  being  his  own 
executor.  There  is  no  difference  in  the  naiure  of  these 
things,  but  only  in  the  incidents  flowing  from  the  method 
of  giving  title.  A  donatio  m^ortis  causd  has  the  substantial 
qualities  of  a  legacy  in  being  ambulatory  or  revocable. 
Its  completion  is  conditioned  or  contingent  upon  death.  It 
may  be  reclaimed  or  revoked  during  the  donor's  life.  It  is 
subject  to  the  debts  of  the  deceased,  and,  in  England,  has 
been  declared  by  statute  to  be  liable  to  legacy  duties. 
{Bnnn  vs.  Markkam^  7  Tatmt.^  231 ;  Drury  vs.  Smithy  1 
P.  Wms.,  406 ;  2  Vesey,  Sen.,  434 ;  Tate  vs.  HUberi,  2 
Vesey,  Jrni.,  120.)  In  one  of  the  earliest  cases,  Lord  Cow- 
per,  in  defining  this  gift,  says,  if  the  donor  "  dies,  it  shaU 
operate  as  a  legacy."  {Hedges  vs.  Hedges,  Prec.  CL,  269.) 
By  the  civil  law,  if  the  donee  died  before  the  donor,  the 
gift  lapsed  {Inst.,  Lib.  2,  Tit.  7,  §  1).  Before  the  time  of 
Justinian,  there  was  some  doubt  as  to  the  true  character  of 
these  donations,  some  classing  them  with  last  wills  and 
legacies,  others  with  donations  inter  vivos  /  and  to  resolve 
this,  it  was  determined  they  should  be  treated  as  legacies. 
HcB  mortis  causA  donationes  ad  exemplu^n  legatorum,  red- 
actm  sunt  per  omnia.  {Inst,  Lib.  2,  Tit.  7,  §  1 ;  Cod.,  Lib* 
8,  Tit.  57,  §4).  It  also  appears  that  by  the  civil  law,  don- 
ations inier  vivos  were  revoked  if  the  donor  had  no  children, 
and  happened  to  have  children  bom  to  him  afterwards. 
{Cod.,  Lib.  8,  Tit.  56,  §  8 ;  DomM,  §  8  ;  2  Burge,  Com.,  147.) 
By  the  French  code,  ordinary  donations  are  absolutely 
revoked  by  the  birth  of  children.  (2  Burge,  205.)  In  the 
State  of  Connecticut,  by  the  law  of  which  State  this  ques- 
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tion  must  bo  determined,  the  statute  has  adopted  the 
broad  rule,  that  "  a  will "  is  revoked  by  the  birth  of  a 
child  if  no  provision  is  made  in  the  will  for  that  contin- 
gencj.  It  is  not  necessary  that  the  will  shall  dispose  of  the 
whole  estate.  All  wills  are  revoked  by  the  birth  of  a  child 
— all  legacies — ^all  testamentary  dispositions,  total  or  par- 
tial. {Revised  Statu;tes  of  Connectieut^  1849,  Title  xiv,  Ch. 
1,  §  6.)  Having  recognized  this  rule  in  relation  to  written 
bequests,  the  same  principle  may  justly  be  applied  to  don- 
ations cattsA  mortis^  a  form  of  gift  in  view  of  death,  by  no 
means  of  so  solemn  and  deliberate  a  character  as  a  wiU. — 
In  the  nature  and  reason  of  things,  there  seems  no  substan- 
tial ground  for  not  applying  the  same  principle  to  imwrit- 
ten  as  to  written  legacies,  so  far  as  relates  to  an  implied 
revocation  by  the  birth  of  a  child.  Having  attained  the 
point  that  by  the  law  of  the  testator's  domicil,  a  total  dis- 
position is  not  essential  for  the  application  of  the  doctrine 
of  implied  revocation,  there  is  nothing  in  the  way  of  apply- 
ing that  rule  alike  to  gifts  in  view  of  death,  by  parole  and 
delivery,  or  by  written  instrument.  I  am  of  opinion, 
therefore,  that  the  claim  made  on  the  ground  of  this  alleged 
donatio  mortis  causA^  should  be  rejected. 

It  appears  that,  before  the  will  was  denied  probate  in 
the  State  of  Connecticut,  the  executrix,  acting  under 
the  directions  contained  in  the  will,  paid  out  of  the  per- 
sonal estate,  a  mortgage  on  some  lands  at  Greenwich. 
This  payment  having  been  made  in  good  faith  (2  R.  S.j  p. 
63,  §38,^.  78,  §46,^.  79  §47),  must  be  allowed,  and  the 
legatees  and  next  of  kin  wiU  have  their  claim  against  the 
land,  for  the  sum  so  paid. 
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Habbing  V9.  Coles. 
In  the  matter  of  the  gtuxrdianship  of  Hknbt  Coles. 

A  TK8TAT0B  gave  his  property  equally  among  his  ohildren,  directing  that 
the  shares  of  his  daughters  should  be  invested  independently  of  any 
control  of  their  husbands,  but  "  the  same  shall  be  and  accrue,  solely 
and  exclusively,  to  the  benefit  of  my  said  daughters  and  their  lawful 
issue."  One  x>f  the  daughters  having  died,  leaving  six  children  surviv- 
ing, Htld  that  on  the  subsequent  decease  of  one  of  the  six,  intestate, 
leaving  no  descendant  or  yidow,  the  father,  after  administration,  was 
entitled  to  her  share. 

Where  the  father  was  guardian  of  his  children,  and,  possessing  limited 
means;  was  compelled  to  labor  for  their  support,  and  in  consequence  of 
the  decease  of  their  mother  was  put  to  increased  expense,  Held^  that 
it  was  reasonable  under  the  circumstances,  to  charge  a  portion  of  the 
expense  for  their  maintenance  upon  the  income  or  interest  of  the  shares 
of  his  wards. 

W.  A.  SsBLr,/or  Petitioner, 

S.  W,  JuDBON,  for  Ouardian. 

I.  Henry  Coles,  as  sole  surviving  parent  of  Henrietta 
Coles,  deceased,  is  entitled  to  the  whole  of  her  share  of  her 
mother's  estate.  (2  R.  S,^p.  160,  Zd  ed.  {marg.  p.  97),  §  79, 
svb.  7. 

1.  A  guardian  has  a  right  to  appropriate  the  whole  in- 
come of  his  ward  towards  her  support,  maintenance,  edu- 
cation, &c.,  and  this  for  past  as  well  as  present  and  future 
maintenance.  {In  the  matter  of  Bostwick^  4  John.y  Ch.  R,^ 
100  ;  WUkes  vs.  Rogers^  cfec,  6  Johns,  i?.,  666 ;  DePeys- 
ter  vs.  Clarksony  2  Wend.^  77 ;  ITopL^  424 ;  In  the  Tnatter  of 
Dav{^07iy  6  Paige^  136 ;  Bradley  vs.  Amidon^  10  Paige^ 
236, 240, 242,  243  ;  In  the  maUer  of  Ryder ^  11  Paige,  186, 
187,  188 ;  In  the  matter  of  Kane,  2  Barbour,  p.  375 ; 
My  era  vs.  Wade,  6  Ra/ndolpKe  R.,  444  (Fa.);  Forema/n 
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VS.  Murray^  7  Leigh.^  412  (  Va) ;  Dame  vs.  HcurkneM^  1 
Oilman^  173  {Jll^\  Anderson  vs.  Thompson^  11  Leigh.^ 
439  ( Va.) ;  Jackson  vs.  Jackson^  1  Grattan^  143  (  Fa.) ; 
Hooper  vs.  Royster^  1  Munford^  119  (  Fa.) ;  Zew^  vs.  iT^^r- 
com,  2  IredelVs  Ch.  i?.,  354  (iV^.  (?.) ;  WhUledge  vs.  Ciiiiw, 
2  «/. «/".  Marshall^  403  (^Ey.) ;  ChapUne  vs.  Morse^  7  Jfon- 
ro^,  150  (jSy.)5  -Z?«^**  vs.  Roberts^  1  Smedes  cfe  Marshy 
Ch.  R:,  543  (JTy.) 

2.  The  principal  may  also  be  appropriated  towards 
support  and  maintenance ;  but  in  general,  application  to 
the  court  is  necessary  for  this  purpose,  except  under  extra- 
ordinary circumstances,  as  will  appear  from  the  foregoing 
cases. 

In  the  present  case,  the  guardian  has  not  expended  the 
principal,  and  does  not  claim  it. 

3.  A  Court  of  Chancery  has  no  power  to  order  or  com- 
pel a  parent  to  support  his  child.  {Matter  of  Ryder ^  11 
Paige,  185.) 

n.  A  common-law  liability  of  a  father  to  support  his 
infant  children,  is  recognized  generally  in  the  cases  upon 
the  subject;  but  this  liability  is  usually  limited  or  re- 
stricted to  a  necessary  maintenance  only  ;  and  in  all  cases 
an  allowance  out  of  the  separate  estate  of  the  infant,  is 
granted,  unless  the  father  has  ample  and  unquestionable 
means  for  such  support :  such  allowance  is  made,  as  a  mat- 
ter of  course,  out  of  the  income  of  the  infant's  estate,  but 
not  out  of  the  principal  without  application  to  the  court. 

The  following  cases  will  show  the  general  rule  of  law 
upon  the  subject  of  a  person  who  stands  in  the  relationship 
oi  father  and  guardian  to  his  infant  children.  (2  Ken£s 
Com,,  1th  ed,  p.  181,  182,  marg.  p.  190,  191,  2,  notes  d., 
c&c.  <&c.\  Newport  vs.  Cook,  2  Ashmead,  332.)  The 
nile  as  to  the  father's  obligation  to  support  his  child,  has 
become  considerably  relaxed.  (2  Kent.,  181,  190,  2  Ashr 
mead,  332,  339,  340,  as  above),  2  Barb.  Ch.  R.,  375,  377, 
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879,  380y  In  the  matter  of  Kcvne.  In  this  case,  the  father 
was  of  sufficient  ability,  worth  $25,000,  resided  in  the 
country ;  yearly  income,  $500,  and  besides  this,  allowed 
annually  by  his  mother,  $2,000, — ^amount  $2,500  ;  only  2 
children,  pages  375,  76 ;  decided  father  entitled  to  9cme 
(Mawancey  &c.,  p.  381.  {Addison  vs.  Bowicy  2  Bland!% 
Md.  Ch.E.,  606.)  Wm.  Bowie's  estate,  worth  $22,433.33, 
p.  613 ;  had  thi'ee  or  four  children,  pages  608-9,  613  ; 
principal  decision,  p.  627.  {Cvmtmghmnv^.  Cunningham^ 
Virginia^  4  Orattan^  43.)  This  was  the  case  of  a 
mother.  Allowance  made,  although  accounts  not  regularly 
kept,  &c.    Seasonable  allowance. 

1.  The  guardian,  H.  Coles,  expended  $1,200,  principal, 
of  his  own  property,  over  and  above  all  his  income,  for  the 
maintenance  of  his  wards.  And  he  has  contributed  to- 
wards the  maintenance  of  the  said  Sarah  B.  Coles,  now 
Sarah  B.  Harring,  out  of  his  own  estate  and  income,  in  the 
ratio  of  $71 14  to  $53  86. 

2.  There  having  been  so  many  wards,  in  the  relation ' 
also  of  children,  namely  six,  and  five  living,  is  a  fact  to  be 
taken  into  consideration  before  imposing  upon  one  surviv- 
ing parent,  of  very  moderate  and  limited  means,  the  whole 
maintenance. 

3.  The  deceased  wife  of  Henry  Coles,  never  having  en- 
joyed or  derived  any  income  from  her  father's  estate,  it  is 
but  just  and  reasonable  upon  principles  of  equity,  that  the 
income  therefrom,  after  her  decease,  should  be  appropri- 
ated towards  the  support,  &c.,  of  her  minor  children  and 
heirs-at-law,  of  whom  the  said  Sarah  B.  Harring  is  one. 

4.  As  to  Commissions,  see  RapaJje  vs.  Noraworthy^  1 
Sandf.  Ch.  J?.,  399 ;  Vanderheyden  vs.  Vwnderheyden^  2 
Paige^  287. 

Thb  Subbooate.  Upon  the  settlement  of  the  account 
of  the  guardian,  some  charges  were  objected  to  as  im- 
proper.   The  guardian  is  the  father  of  the  ward,  and  sup- 
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ported  and  maintained  her  from  the  date  of  his  appoint- 
ment, October  29,  1842,  to  the  time  of  her  marriage. 
The  entire  estate  of  the  daughter  consisted  of  one-sixth  of 
the  sum  of  $4,937  76,  that  being  the  amount  of  the  inter- 
est of  Mr.  Coles's  deceased  wife  in  the  estate  of  her  father, 
and  which  on  her  decease  passed  to  her  six  children.  The 
share  of  each  child,  then,  was  $822  96,  and  the  interest  on 
this  about  fifty-seven  dollars  a  year.  Four  thousand  five 
hundred  dollars  of  the  entire  amount  were  secured  by 
mortgage,  given  by  Mr.  Coles  in  the  lifetime  of  his  wife,  to 
the  executors  of  her  father's  estate. 

1.  One  of  the  children  having  died  intestate,  underage, 
and  without  issue,  it  is  now  insisted  that  her  share  fell  to 
her  brothers  and  sisters.  The  will  of  William  Bell,  from 
whom  this  property  was  derived,  directed  the  sale  of  his 
property,  and  the  equal  division  of  the  proceeds  among  all 
his  children.  Then  followed  this  clause :  "  It  is  however, 
my  further  will  that  the  share  of  each  of  my  said  daugh- 
ters be  invested  by  my  executors,  in  safe  securities,  for  the 
benefit  of  my  said  daughters.  It  being  my  express  inten- 
tion that  neither  of  the  husbands  of  my  said  daughters 
shall  have  or  exercise  any  control  over  their  said  respec- 
tive shares,  but  that  the  same  shall  be  and  enure  solely 
and  exclusively  to  the  benefit  of  my  said  daughters,  and 
their  lawful  issue.  And  I  do  hereby  constitute  and  ap- 
point my  said' executors  to  be  the  trustees  of  the  shares  of 
my  said  daughters."  On  the  supposition  that  it  was  de- 
signed by  this  provision  to  limit  the  estate  of  Mrs.  Coles 
to  a  life  interest,  and  give  the  fund  on  her  decease  to  her 
issue,  it  is  obvious  that  when  she  died  each  of  her  six 
children  became  entitled  to  one-sixth  of  the  fund.  On  the 
decease  of  any  one  of  the  children  intestate,  his  or  her 
share  would  become  the  subject  of  administration;  and 
then,  under  the  statute  of  distributions,  if  the  deceased  left 
a  father  and  no  descendant  or  widow  the  father  would 
take  the  whole.    Where  the  intestate  has  an  absolute 
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vested  interest  in  a  legacy,  rights  of  succession  regulated 
by  law  cannot  be  defeated  by  general  expressions  of  a 
wish  or  intention,  which  the  testator  has  neglected  to  carry 
out  by  force  of  legal  limitation.  In  the  present  instance, 
the  share  of  a  grandchild  dying  intestate,  under  age,  and 
without  issue,  might  have  been  limited  over  to  the  brothers 
and  sisters.  This  has  not  been  done,  and  the  share  must 
therefore  abide  tlie  course  of  distribution  provided  by  law. 
But  besides  this,  I  think,  on  a  fair  construction,  this  clause  of 
the  will  is  not  indicative  of  any  intention  to  control  the 
shares  of  the  children,  but  its  only  design  was  to  protect 
the  interests  of  Mrs.  Coles  against  marital  interference. 

2.  Mr.  Coles  asks  that  an  allowance  be  made  to  him 
for  the  maintenance  of  his  children,  by  way  of  offset 
against  the  charge  of  interest.  Under  the  circumstances  I 
think  it  just  to  allow  it.  His  means  were  moderate ;  he 
was  compelled  to  labor  for  his  livelihood,  and  for  the  sup- 
port of  a  family  of  six  children,  deprived  of  a  mother's 
care,  and  requiring  on  that  account  more  of  his  time,  and 
calliDg  for  a  larger  degree  of  expense.  It  appears  that  he 
reared,  clothed,  and  educated  his  children  in  a  suitable 
manner ;  and  I  do  not  think  it  at  all  unreasonable  to  allow 
a  portion  of  the  expense  of  their  maintenance,  unless  there 
be  some  insuperable  legal  objection.  The  interest  of  the 
sum  belonging  to  his  children,  was  not  sufficient  for  their 
support ;  and  tlie  expense  of  a  good  education  alone,  was 
enough  to  consume  nearly  the  whole  income  of  the  fund, 
after  the  children  had  arrived  at  tlie  proper  age  for  at- 
tending school.  Whether  or  not  an  allowance  should  be 
made,  must  depend  upon  a  just  consideration  of  all  the  cir- 
cumstances, having  reference  primarily  to  the  father's 
ability,  and  the  extent  of  liis  fortune.  {In  the  matter  of 
JTane,  2  Baii.^  C.  li.,  375.)  I  am  satisfied  that,  except 
during  the  last  two  years  of  his  guardianship,  it  is  just  that 
Mr.  Coles  should  have  the  interest  on  the  share  of  Mrs. 
Harring,  for  her  maintenance, — his  ability  previous  to  that 
23 
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period,  to  support  his  family,  being,  to  say  the  least, 
doubtful.  He  must  therefore  be  directed  to  pay  the  prin- 
cipal sum,  with  interest  from  July,  1848,  less  the  sums 
proved  to  have  been  paid  directly  on  account  of  his  ward, 
as  testified  to  by  her  husband.  Costs  are  not  to  be  allowed 
to  either  party. 


"Waters  vs.  Cullen. 

In  th4i  matter  of  provmg  the  last  Will  and  Testament  of 
Bridget  CinLLEN,  deceased. 

•  Mabbied  women,  by  the  act  of  1849,  are  competent  to  devifle  and  beqneath 

real  and  personal  property  in  the  same  manner  and  with  the  like 

eifect  as  if  they  were  nnmarried. 
The  operation  or  effect  of  the  will,  on  the  estate  or  rights  of  the  hnsband 

in  the  property  of  the  wife,  cannot  be  considered  on  the  probate. 
It  is  the  duty  of  the  Surrogate,  on  proof  of  due  execution,  to  admit  the  will  to 

probate,  leaving  the  question  as  to  what  passes  under  the  instrument^ 

for  future  construction. 
The  power  to  make  a  will  relates  to  the  personal  capacity  and  the  probate  : 

the  right  to  dispose  of  certain  property  relates  to  the  effect  of  the 

instrument  when  proved,  and  its  construction. 
An  unequal  will,  made  by  a  decedent  who  for  some  time  before  her  death 

had  been  subject  to  attacks  of  delirium  tremetu,  and  at  the  time  of 

making  the  will  was  under  delusions  likely  to  affect  her  testamentary 

prov  isions — ^rejected. 

W.  C.  FREKMAN,/or  executors. 

J.  B.  ScoLifl,  for  next  of  kin. 

I.  The  testatrix  was  not  of  sound  and  disposing  mind 
and  memory,  at  the  time  of  the  execution  of  the  will. 
{DewrCs  Med.  Juris,^  p,  563.) 

II.  Tlie  will  is  not  entitled  to  any  favor.  It  makes 
an  unfair  and  unnatural  distinction  between  her  children, 
and  entirely  cuts  off  those  who  most  need  the  small  pit- 
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tance  that  would  come  to  each  child  upon  an  equal  divi- 
sion of  her  property, — ^the  youngest  infants. 

III.  The  property  devised  was  purchased  by  the  testa- 
trix when  a  widow.  It  did  not  come  to  her  from  her  former 
husband. 

IV.  Bridget  CuUen  was  legally  incompetent  to  make 
a  will,  she  being  a  married  woman,  and  having  intermar- 
ried with  Dominick  CuUen,  on  the  24th  April,  1847. 

By  the  laws  in  existence  at  the  time  of  the  marriage,  a 
married  woman  could  not  make  a  will,  and  tlie  absence  of 
this  power  on  her  part,  vested  the  husband  with  certain 
rights  in  case  of  survivorship  ;  that  of  administering  upon 
her  estate,  &c. 

These  rights  Dominick  Cullen  acquired  on  tlie  24th  of 
April,  1847,  by  his  intermarriage  with  Bridget  Cullen, 
then  Bridget  Briody. 

Could  the  Legislature  by  a  law  passed  in  1849,  divest 
him  of  those  rights,  by  granting  to  his  wife  the  right  to 
make  a  will  ? 

We  insist  that  the  third  section  of  the  act  of  April  11th, 
1849,  \&  prospective  in  its  operations  : 

1st.  It  is  a  fundamental  principle,  tliat  all  statutes  are 
so  to  be  construed,  if  possible.  Tliey  are  never  to  hav^  a 
retrospective  operation,  imless  any  other  construction  would 
violate  their  letter  and  spirit.  {Da/nks  vs.  Quackenbushy  1, 
Denio,  128 ;  and  3  DeniOy  594,  affirmed  in  Court  of 
Errors.) 

2nd.  Whenever  it  is  intended  that  "  women  now  mar- 
ried" shall  be  aflTected  by  the  provisionsof  any  section,  it  is 
expressly  stated  in  such  section. 

3rd.  It  cannot  be  construed  otherwise  than  prospect- 
ively, without  aflTecting  existing  rights.  To  construe  the 
statute  so  as  to  give  women  then  married  the  right  to 
make  a  will,  would  be  to  aflTect  rights  which  the  husband 
acquired  by  the  marriage  contract,  and  thus  make  this 
section  of  the  statute  retrospective  in  its  operation. 
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If  no  other  than  a  retrospective  operation  could  be 
given  to  this  section  of  the  statute,,  it  would  be  unconstitu- 
tional and  void,  so  far  as  it  undertook  to  interfere  with  the 
existing  rights  of  the  husband. 

Tliis  view  has  been  taken  of  the  statute  in  question  by 
several  of  our  judges.  We  refer  to  the  following  cases : — 
{Sfiyder  vs.  Snyder,  per  Harris,  «/".,  3  Barbour,  621, 
Holmes  vs.  Holmes,  per  Barcvlo,  J,,  4  Ibid,  296,  White 
vs.  White, per  Mason,  J.,  4  Howard  Pract.  li.,  103,) 

The  Surrogate.  The  decedent  was  a  married  woman, 
and  as  her  marriage  took  place  before  the  passage  of  the  act 
of  April  11, 1849,  her  competency  to  make  a  will  is  denied 
on  the  ground  that  the  act  in  question  is  prospective  in  its 
operation,  was  not  designed  to  give  the  power  of  devising  to 
women  then  married,  and  that  if  so  designed  it  was  uncon- 
stitutional and  void,  so  far  as  the  rights  of  her  husband 
were  concerned.  Tlie  language  of  the  statute  is  certainly 
very  broad : — "  any  married  woman  .  .  .  may  devise 
real  and  personal  property  ...  in  the  same  manner 
and  with  like  effect  as  if  she  were  unmarried."  On  the 
supposition  that  marriage  is  such  a  contract  as  makes  all 
the  laws  relating  to  the  property  of  husband  and  wife,  ex- 
isting at  the  time,  a  part  of  the  contract,  so  that  the  Legis- 
lature cannot  repeal  or  modify  them  even  in  respect  to 
property  to  be  acquired  after  such  change  of  the  law — even 
on  that  hypothesis,  I  cannot  see  that  that  operation  or 
effect  of  the  instrument  on  the  rights  of  the  husband  can 
be  set  up  against  the  proof  of  the  will.  For  example,  the 
will  may  not  touch  the  supposed  rights  of  the  husband  at 
all — ^but  may  only  give  what  the  wife  has  an  undoubted 
right  to  give,  such  as  an  estate  in  fee  in  lands,  of  which  tlie 
husband  is  an  acknowledged  tenant  by  the  curtesy.  It  is 
obvious  that  the  bearing  of  the  will  upon  the  rights  of  the 
husband  is  a  question  of  construction.  As  the  law  now 
stands,  all  married  women  have  the  capacity  to  make  a 
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will;  they  are  clothed  by  the  statute  with  testamentary 
power ;  and  it  is  the  duty  of  the  Surrogate,  on  proof  of  the 
due  execution  of  the  instrument  to  admit  it  to  probate. 
What  real  or  personal  property  passes  by  the  will,  and 
what  does  not,  is  clearly  a  matter  which  has  nothing  to  do 
with  the  probate  in  this  class  of  cases,  more  than  in  any 
other.  As  it  would  be  an  extraordinary  and  novel  objec- 
tion to  make  to  the  proof  of  a  will  of  a  male,  that  it  under- 
took to  give  property  not  belonging  to  the  testator,  so,  it 
is  quite  as  incongruous  to  urge,  as  an  objection  against  the 
proof  of  the  will  of  a  married  woman,  that  it  disposes  of 
property  belonging  to  her  husband  by  virtue  of  his  marital 
right.  The  power  to  make  a  will  is  one  thing,  and  the 
power  to  dispose  of  certain  property  anotlier.  The  former 
relates  to  the  personal  capacity  and  the  probate — the  latter 
to  the  effect  of  the  instrument,  when  proved,  and  its 
construction. 

Tlie  will  now  under  consideration  is  contested  on  an- 
other ground,  which  I  think  fatal. — ^The  decedent  died  of 
delirium  tremens^  to  which  disease  she  had  been  subject 
more  or  less  for  some  time  before  her  decease.  She  gave 
her  property,  consisting  of  a  house  and  lot  in  this  city,  to 
her  children  by  her  first  husband,  and  left  her  children  by 
her  last  husband  penniless.  It  appears  that  she  advanced 
as  a  reason  for  this,  that  the  property  in  question  came 
from  the  estate  of  her  first  husband.  It  is  also  shown 
that  at  the  time  the  will  was  executed,  she  believed  that 
she  had  been  poisoned  by  the  father  of  the  children  she 
left  unprovided  for.  Delusions  of  this  kind  are  common  in 
cases  of  delirium  tremens,*  and  there  is  nothing  in  proof,  to 
show  in  the  present  instance  that  there  was  any  possible 
ground  for  the  suspicion  she  entertained.  Nor  has  any 
evidence  been  offered  to  establish  the  derivation  of  the 
property  she  devised,  from  the  estate  of  her  first  husband. 
These  delusions  were  material ;  for  a  person  resting  under 
them  might  possibly  be  led  to  give  the  estate  to  one  set  of 
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children  to  the  exclusion  of  the  other.  It  is  necessary,  indeed, 
to  search  for  some  such  reason,  in  order  to  comprehend 
how  a  dying  mother  could  leave  offspring  of  a  tender  age 
entirely  destitute,  and  prefer  children  more  advanced  in 
years  and  better  able  to  sustain  themselves.  It  is  true  the 
subscribing  witnesses,  both  of  whom  were  competent 
judges  to  the  extent  of  their  means  of  observation,  were  of 
opinion  that  her  mind  was  sound ;  but  they  had  never  seen 
her  before  the  instrument  was  executed,  and  had  but  a 
limited  opportunity  of  ascertaining  the  state  of  her  mind. 
Her  attending  physician  thinks  he  was  present  the  evening 
the  will  was  said  to  have  been  executed,  between  11  and 
12  o'clock ;  but  the  subscribing  witnesses  did  not  see  him ; 
and  he  is  probably  mistaken  as  to  the  time,  for  the  will  is 
dated  the  20th  of  December,  she  died  on  the  8th  of  Jan- 
uary, nineteen  days  after,  and  yet  he  thinks  the  will  was 
executed  two  or  three  days  before  her  death.  The  doctor, 
however,  testifies  very  explicitly  that  the  state  of  her  mental 
faculties  varied  from  time  to  time, — "sometimes  very 
clouded,  and  at  other  times  she  would  be  perfectly  pos- 
sessed of  them."  .  .  .  "Very  variable  throughout 
the  whole  time." 

Mr.  McKieman,  who  called  in  the  lawyer  to  make  her 
will,  without  the  directions  of  the  deceased,  gave  some 
particulars  of  the  symptoms  of  her  disease.  He  expresses 
the  opinion  that  slie  was  insane.  He  states  that  for  a 
month  before  the  execution  of  the  will  she  would  at  times 
shew  signs  of  mental  aberration,  saying  her  husband  had 
poisoned  her — shouting  out  for  the  doctor — ^running  out 
undressed  into  the  entry — exclaiming  that  there  were  people 
in  her  room — that  there  was  something  in  her  throat — wish- 
ing a  quill  to  be  put  down  to  remove  it — and  fancying  that 
there  were  devils  coming  down  out  of  the  ceiling.  The 
afternoon  of  the  day  the  will  was  made,  she  was  out  in  the 
entry  undressed,  crying  out  for  a  doctor ;  and  when  he 
returned  with  the  will  in  the  evening,  she  was  calling  for 
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the  doctor,  and  talking  about  the  place  in  her  throat.  Her 
daughter  went  to  her  bed-side  to  quiet  her,  saying  "  that 
the  lawyer  was  there  with  the  will ;"  and  McKieman  did  the 
same.  It  is  observable  that  McKiernan  first  observed  her 
mental  disorder,  when  she  told  him  she  had  been  poisoned 
by  her  husband.  And  it  appears  from  the  evidence  of  the 
subscribing  witnesses,  that  at  the  time  of  the  execution  of 
the  will,  her  countenance  was  flushed  and  bloated, — she 
wanted  her  doctor,  was  vomiting  and  retching,  and  had 
evidently  been  taking  liquor ;  so  that  Mr.  Martine  says  that 
if  she  had  not  stated  that  she  had  been  poisoned  by  her 
husband,  he  would  have  supposed  her  sickness  had  been 
produced  by  liquor.  Tlie  facts  observed  by  the  subscribing 
witnesses  were  not  sufficient  to  authorise  their  entertaining 
the  belief  that  she  was  intoxicated,  or  under  the  influence  of 
numia  a  potu.  But  with  the  additional  circumstances  now 
brought  to  light — ^the  evidence  of  the  physician  as  to  the 
character  of  her  disease,  and  that  of  McKiernan  as  to  distinct 
acts  of  wildness  of  conduct  and  speech — ^the  fact  that  on 
that  very  afternoon  she  had  left  her  bed  and  gone  into  the 
entry — ^that  at  the  very  time  of  the  execution,  she  was  call- 
ing for  the  doctor,  talking  about  her  throat,  and  accusing 
her  husband  of  poisoning  her, — with  all  these  additional 
circumstances  it  is  impossible  not  to  conclude  that  she  waa 
not  in  a  fit  mental  condition  to  make  a  will.  There  is  de* 
cided  evidence  of  delusion;  and  although  from  the  peculiar 
character  of  her  disease  this  did  not  shew  itself  on  points 
likely  to  attract  the  attention  of  the  subscribing  witnesses, 
yet  with  the  proofs  now  aflbrded  the  Court,  it  is  manifefit 
these  delusions  were  symptomatic  of  the  species  of  mania 
with  which  she  had,  at  intervals,  been  afflicted  for  a  consi- 
derable length  of  time.  I  am  of  opinion,  therefore,  that  the 
will  should  be  refused  probate. 
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Maverick  vs.  Eeykold8. 

Ifh  the  matter  of  jproving  the  last  will  and  testament  of 
Bebecca  Maverick,  deceased. 

The  testatrix,  at  the  time  of  making  her  will,  was  ninety  years  of  ago ;  and 
the  probate  was  contested  on  the  ground  of  testamentary  incompetency, 
and  undue  influence.  It  being  shown  the  decedent  was  of  sound  mind ; 
that  the  will  was  executed  with  publicity ;  that  it  was  in  harmony 
with  an  instrument  made  six  years  before,  when  her  capacity  was  un- 
questioned; and  likewise  consistent  with  her  intentions,  often  expressed 
before  and  after  it  was  executed ;  that  its  provisions  were  reasonable ; 
that  when  made  it  was  carefully  read  and  explained ;  and  there  being 
no  trace  of  concealment^  influence,  or  deception, — the  will  was  admitted 
to  probate. 

Great  age  alone  does  not  constitute  testamentary  disqualification ;  on  the 
contrary,  it  calls  for  protection  and  aid  to  further  it«  wishes,  when  a 
mind  capable  of  acting  rationally,  and  a  memory  sufficient  in  essentials, 
are  shown  to  have  existed;  and  the  last  will  is  in  consonance  with  de- 
finite and  long-settled  intentions,  is  not  unreasonable  in  its  provisions^ 
and  has  been  executed  with  fairness. 

D.  T.  "Walden,  Jun., /or  Contestants, 

There  are  two  questions  in  this  case. 

L  "Whether  the  deceased,  at  the  time  of  the  execution 
of  the  will,  had  a  disposing  mind,  and  memory  sufficient  to 
know  her  property,  her  kindred,  and  their  claims  on  her 
bounty  ?  {Sijoinbume^  p.  72,  77.  6  Cb.,  23,  in  Marquis  of 
.  Winchesters  Case,  Harnhler  vs.  Tryon^  7  Serg.  cfe  jff.,  95. 
1  Peter's  i?.,  164.) 

II.  Was  any  undue  influence  brought  to  operate  on  de- 
cedent, to  produce  this  will  in  favor  of  one  set  of  her  grand- 
children to  the  exclusion  of  others  ? 
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1.  Ab  to  capacity.  There  is  a  great  mass  of  evidence, 
pro  and  con. 

{a)  The  contestants  produce  Mrs.  Townsend,  Mrs.  Os- 
born,  Catherine  Braman,  Angelica  Maverick,  Dr.  Pratt, 
Mrs.  Johnson,  Mr.  and  Mrs.  Warner. 

(1.)  These  prove,  during  a  period  between  1847  and 
1850,  loss  of  memory,  childishness,  and  iucapacity  to  attend 
to  her  business  aflFairs,  although  at  times  she  may  have 
spoken  and  conversed  rationally. 

(2.)  Three  of  these,  Mrs.  Osbom,  Catherine  Braman 
and  Angelica  Maverick,  prove  her  statement  to  the 
effect  that  she  would  provide  by  her  property  for  her  other 
grand  or  great-grandchildren. 

(J)  The  executor  has  examined  Dr,  Berrian,  Dr.  Max- 
well, James  Stokes,  Mr.  Wykoff,  Mr.  Dugan,  Mr.  Nexsen, 
Maria  and  Margaret  Johnson,  James  T.  Griswold,  Ann 
Maria  Griswold,  and  Mrs.  Torboss. 

(1.)  These  prove  the  character  of  the  decedent's  mind 
and  memory  up  to  1848,  when  she  left  Liberty  Street ;  but 
know  nothing  of  it  since,  except  Mrs.  Torboss,  who  swears 
to  two  instances,  one  in  1848,  and  the  other  in  1850. 

(2.)  The  witnesses  who  speak  of  her  since  1847,  or 
February,  1848,  are  Joel  M.  Johnson  and  Ellen  Conklin, 
who  met  her  at  Godwinville,  New  Jersey,  one  for  about 
ten  days,  and  the  other  for  about  five  or  six  days ;  Dr. 
and  Mrs.  Ililton,  Mr.  and  Mrs.  Burke,  Mrs.  Everett, 
Mrs.  Wheeler,  Tliomas  Townsend,  Mrs.  Nellis, — and  Mr. 
Dewey,  and  Miss  Phillips,  the  witnesses  to  the  will. 

While  the  opinion  of  witnesses  on  facts  stated  is  com- 
petent evidence,  still  their  force  and  value  depend  on  the 
general  intelligence  of  the  witness, — ^the  grounds  upon  which 
the  opinion  is  based, — the  opportunities  for  accurate  or  full 
observation, — and  on  his  entire  freedom  from  interest  or 
bias,  or  prejudiced  state  of  mind.  {Clark  vs.  Fisher^  1 
Paige^  171,  173,  Culvtr  vs.  Uadam^  7  Barh.  S,  C,  H.^ 
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314,  325,  per  Willard,  J.  De  Witt  vs.  Barley,  6  Law 
Reporter,  U.  S.,p.  33,  May  No.,  1853.) 

"We  desire  that  the  evidence  of  the  witnesses  shall  be 
thus  tested : 

1st.  Dr.  and  Mrs.  Hilton,  Mr.  and  Mrs.  Burke,  Mrs. 
Everett,  Mrs.  Wheeler,  and  Mrs.  Phillips,  are  all  near  rel- 
atives and  connections  of  Mr.  Reynolds,  the  executor,  and 
of  the  devisees  under  the  will, — biased  and  prejudiced  to 
shield  the  one  and  assist  the  others. 

Mr.  Dewey  is  a  law  associate ;  Thomas  Townsend,  ope- 
rated upon  by  some  interest — the  hope  of  favor  from  the 
executor's  position  in  other  matters. 

2d.  Tlie  opportunities  for  accurate  and  full  observation. 

Where  were  there  better,  than  of  those  with  whom  the 
testatrix  lived,  and  who  were  in  daily  intercourse  and  asso- 
ciation with  her  ?  How  much  greater  the  opportunity,  than 
of  those  who  saw  her  but  occasionally — at  long  intervals — 
and  then  but  for  a  short  period  of  time  ! 

Take,  for  instance,  the  testimony  of  Mrs.  Torboss,  Mr. 
Nexsen,  Mr.  Dugan — ^how  is  their  evidence  as  to  capacity 
after  February,  1848,  to  be  viewed  in  comparison  with  that 
of  Dr.  Pratt,  Mrs.  Townsend,  and  Miss  Maverick  ? 

((?)  While  old  age  may  not  in  itself  incapacitate  the  test- 
atrix, still,  when  taken  in  connection  with  severe  sickness 
just  previous,  and  the  other  facts  in  the  case,  it  strengthens 
the  testimony  of  the  contestants.  {Tumei*  vs.  Turner^  1 
LitteU  H.,  102.) 

{d)  There  are  other  facts  which,  as  evidence  produced 
by  the  executor,  prove  that  tliere  was  want  of  capacity  of 
deceased  to  attend  to  her  own  affairs,  to  contract  for  her 
own  board,  to  pay  her  own  bills,  or  even  to  receive  her 
own  money. 

Where  a  person  is  under  guardianship  as  non  compos^ 
the  presumption  is  that  he  is  incapable  of  making  a  wilL 
{Breed  vs.  PraU,  18  Pick.,  115.) 

(1.)  The  power  of  attorney  executed  March,  1848,  is  in 
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eflfect  letters  of  guardianship  to  Mr.  Reynolds,  of  the  estate 
of  the  deceased. 

(2.)  The  receipts  show  that  Mr.  Reynolds  paid  her  bills, 
managed  her  affairs,  and  held  her  estate  in  his  hands. 

(3.)  The  testimony  of  executor's  witnesses  shows  that  she 
would  make  no  change  in  her  boarding-place,  or  control 
her  own  person,  without  Mr.  Reynolds'  consent. 

(e)  The  reason  given  by  some  of  the  executor's  witnesses, 
as  coming  from  deceased,  why  she  intended  to  exclude  the 
children  of  Samuel's  first  wife,  is  inconsistent  with  the  idea 
that  this  same  intention  was  held  by  deceased  in  1842,  be- 
fore any  provision  was  made  by  Mr.  Aaron  Howell. 

That  will  was  more  reasonable  than  the  one  now  offered 
for  probate,  because  her  son  was  then  living ;  yet  even  that 
may  show  the  hand  of  the  executor,  Philip  Reynolds,  and 
may  have  been  produced  by  the  same  influence  as  this. 

(/)  The  statements  of  executor's  witnesses  as  to  declara- 
tions of  deceased  in  regard  to  the  disposition  of  her  prop- 
erty, are  in  many  respects  conflicting.  In  one  or  two  in- 
stances, it  is  said  that  she  intended  to  equalize  the  property 
among  the  children.  Mr.  and  Mrs.  Burke  contradict  each 
other ;  one  says  it  was  in  the  summer  of  1849,  the  other 
sometime  in  November. 

(g)  The  children  of  Samuel's  first  wife  received  about 
$1,000  each ;  this  was  all  their  children  had, — many  of  the 
contestants  are  great  grandchildren  of  deceased. 

The  children  of  Clara  received  their  mother's  property. 

II.  As  to  the  influence  in  producing  the  will. 

(a)  The  will  was  drawn  by  Mr.  Reynolds. 

(J)  He  was  her  legal  adviser,  and  in  effect  the  guardian 
of  her  person  and  estate ;  and  she  trusted  and  confided  en- 
tirely in  him. 

The  law  looks  with  great  jealousy  upon  devises  obtained 
in  this  way,  and  will  not  sustain  them  without  the  clearest 
evidence  of  free  will  in  the  disposition  that  is  made. 
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{CnapeU  vs.  Dubois ^  4  Barb,  S.  C.  JS.^  393,  Barry  vs. 
BuUin,  1  CuTteis  Ecc,  R.,  637 ;  2  PhiU.,  323.) 

{c)  The  will  was  executed  in  the  presence  of  the  sister 
of  the  executor's  wife,  and  his  law-clerk.  The  pr^ence  of 
other  persons  in  an  adjoining  room  cannot  add  strength 
to  the  will,  as  at  the  time  of  execution  decedent  was 
excluded  from  them,  and  only  in  the  presence  of  her 
guardian,  his  relative,  and  his  associate. 

{d)  The  person  who  drew  the  will  had  control  of  her 
property,  is  the  executor  under  it,  and  the  devisees  are  his 
nephews. 

(e)  There  is  no  evidence  of  instructions  to  draw  this 
will. 

(/)  The  evidence  that  the  deceased  understood  the  will 
when  read  to  her  is  doubtful ;  at  least  lier  asking  questions 
at  the  time  is  evidence  that  she  did  not  understand  it 

Tliere  is  a  conflict  between  the  attesting  witnesses,  as 
to  how  often  the  will  was  read,  and  what  the  deceased  said 
at  the  time.  Miss  Phillips  says,  that  she  asked  Mr.  Rey- 
nolds if  it  was  right. 

(^)  This  is  sustained,  by  the  evidence  that  she  after- 
wards declared  her  ignorance  as  to  what  was  in  the  paper 
she  had  signed. 

m.  If  the  contestants  shall  have  failed  to  prove  either 
sufficient  want  of  capacity  or  sufficient  undue  influence, 
when  standing  alone,  yet  the  combination,  in  a  less  degree, 
may  be  sufficient  to  invalidate  the  will,  and  induce  this 
court  to  pronounce  against  it.  {Butler  vs.  Benson^  1  Barb. 
S.  a  Ji.y  538.  Sears  vs.  Shafer,  lb,,  p.  412,  ^\Z,per  Bar- 
ado,  J.) 
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P.  RrrKOLDB,  UxfctUoTf  in  Person. 
Wm.  C.  Frkkman,  for  BxMutor, 

L  The  paper  offered  for  probate  was  executed  as 
required  by  the  statute. 

n.  The  decedent,  at  the  time  of  executing  the  will,  was 
of  sound  and  disposing  mind  and  memory,  and  in  all  re- 
spects legally  capable  of  making  a  will. 

Tlie  law  presumes,  that  the  testatrix  at  the  time  of 
executing  the  will  was  sane.  Insanity  must  be  proved. 
{Peters,  C.  C  li.,  162.) 

Old  age  raises  no  presumption  against  the  capacity 
of  the  testatrix.  Incapacity  must  be  proved.  {Swinhinw^ 
PaH  2d,  §  5,  Van  Aht  vs.  Ilunter,  5  John.  CL  li.,  148 ; 
Bleecker  vs.  Lynch,  1  Bradford,  458;  Lessee  of  Iloge  vs. 
Fisher,  Peters,  C.  C.  R.,  163.) 

The  testimony  on  the  part  of  the  executor,  shows  cajya- 
city  before,  and  at  the  time,  and  after  mal'in^fht  will ;  and 
the  contestants  have  failed  to  destroy  or  weaken  this  testi- 
mony. Tlie  mere  fact  of  being  unlearned  or  illiterate  does 
not  incapacitate  a  person  from  making  a  will.  (5  John.  C. 
£.,  148  ;  26  We^id.,  255.) 

Physical  suffering  of  itself  is  no  evidence  of  incapacity ; 
unsoundness  of  mind  and  memory  must  be  connected  with 
it,  to  create  a  legal  incapacity.  (  Voets^  Covi,  on  Pandects, 
lib.  28,  title  1,  §  36.) 

Imbecility  of  mind,  apart  from  idiocy  or  lunacy,  is  no 
evidence  of  incapacity.  (3  Denio,  37:  21  Wend.,  142;  24 
lb.,  85.) 

Defect  of  memory,  unless  total,  or  it  appertains  to 
things  essential,  will  not  establish  incapacity.  {Bleecker 
vs.  Lynch,  1  Brad.,  458  ;  Martin  Silbers'  Will,  2  lb.,  133 ; 
Stevens  and  Wife  vs.  Yancleve,  4  Wash.  C.  C.  li.,  262.) 

in.  The  testimony  does  not  show  that  undue  influence 
or  clandestinity  was  used  to  procure  the  making  or  execu- 
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tion  of  the  will.  Facts  and  circumstances  must  be  proved, 
showing  undue  influence,  to  raise  or  warrant  a  presump- 
tion of  unfairness  in  the  transaction.  (1  Brad,^  458;  3 
Dmio,  37;  22  Wend,,  526.) 

lY.  Tlie  provisions  of  the  will  are  consistent  with 
natural  affection,  and  in  conformity  with  the  intentions  of 
the  decedent. 

The  Surrogate.  Mrs.  Maverick,  at  the  time  of  making 
the  will  ofl*ered  for  proof,  was  90  years  of  age ;  and  the 
probate  is  contested  on  the  ground  of  testamentary  incom- 
petency, and  undue  influence. 

She  had  one  son,  Samuel  Maverick,  who  died  in  1845. 
Samuel's  first  wife  was  Mary  Howell ;  and  his  second  wife 
Clara  Eeynolds,  a  niece  of  the  decedent.  The  will  gives 
all  the  estate  of  Mrs.  Maverick  to  the  four  children  of  Clara, 
to  the  exclusion  of  the  children  and  grandchildren  of  Mary 
Howell.  Samuel's  children  by  his  first  wife  received  from 
their  grandfather  Howell,  about  $1,000  apiece.  The  four 
children  by  the  second  wife  receive  by  this  will  of  their 
grandmother  Maverick,  one-seventh  of  the  House  Xo.  85 
Liberty  Street,  in  the  city  of  Xew  York. 

This  old  lady  had  resided  with  her  son  and  her  daughtei^ 
in-law,  many  years,  at  No.  85  Liberty  Street. 

On  the  decease  of  Clara,  Feb.  22,  1848,  the  establish- 
ment was  broken  up,  and  she  removed  to  Troy  Street, 
where  she  boarded  with  Mrs.  Townsend. 

Li  June,  1842,  she  made  a  will,  wherein,  after  giving  a 
few  trifling  legacies,  the  largest  of  which  was  fifty  dollars, 
to  her  granddaughters  by  Samuel's  first  wife,  she  devised 
the  bulk  of  her  estate  to  her  son  Samuel,  and  in  the  event 
of  his  death  previous  to  her  decease,  to  his  wife  Clara. 
As  this  will  provided  for  tlie  contingency  of  Samuel's  death, 
it  does  not  appear  to  have  been  disturbed  when  that  event 
happened.    Clara's  decease,  however,  rendered  it  almost 
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entirely  nugatory.  Accordingly,  another  will  was  executed 
within  four  months, — giving  the  estate  which  would  have 
passed  to  Clara,  under  the  previous  will,  if  she  had  lived, 
to  her  children. 

The  decay  of  the  human  faculties,  frequently  consequent 
upon  old  age,  is  usually  gradual,  and  oflen  so  imperceptible 
that  it  becomes  necessary  to  select  certain  intervals  or  dis- 
tances of  time  as  points  of  observation,  in  order  to  mark 
its  progress  with  accuracy.  Where  there  are  no  marked 
stages  of  mental  failure,  the  beginning  cannot  be  traced ; 
though,  as  infirmities  increase,  the  indications  of  a  broken 
and  enfeebled  intellect  become  manifest  and  decided.  It 
is  especially  in  such  cases  of  gradual  decline,  we  should 
guard  against  a  common  tendency  of  the  memory  to  carry 
its  present  or  recent  impressions,  derived  from  continued 
habitual  observation,  to  an  undefined  period  of  time ;  and 
thus  to  judge  rather  from  present  opinions  than  from 
recollected  facts.  Tlie  witness  for  the  contestants,  who 
enjoyed  the  best  opportunities,  during  the  last  years  of  the 
life  of  this  old  lady,  of  observing  the  state  and  condition  of 
her  mental  faculties,  was  Mrs.  Townsend,  with  whom  she 
boarded.  There  being  no  doubt  that,  before  her  death, 
Mrs.  Maverick's  memory  became  seriously  impaired,  it  is 
important  to  ascertain,  with  reasonable  precision,  whether 
Mrs.  Townsend  can  specify  with  certainty  any  positive 
indications  of  mental  infirmity  previous  to  the  execution  of 
the  will.  Tlie  testimony  of  this  witness  opened  with  a  gen- 
eral statement,  which,  upon  more  critical  inquiry,  became 
much  modified.  She  expressed  broadly  the  opinion,  that  the 
old  lady  was  very  imbecile— quite  a  child  in  every  respect — 
when  the  will  was  executed.  Mrs.  Maverick  came  to  live 
with  her  in  March,  1848,  and  the  will  was  executed  in 
June  following,  about  three  months  after.  She  pays,"  Iler 
mind  was  much  clearer  when  she  first  came  than  after- 
wards, but  still  I  don't  think  she  had  much  mind."  . 
"  I  think  the  faculty  mainly  impaired  was  her  memory." 
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Upon  further  inquiry,  Mrs.  Townsend  admits  that  her  mem- 
ory was  not  all  gone,  and  that  in  regard  to  events  which 
occurred  in  early  life,  she  spoke  with  clearness  and  intelli- 
gence. Finally,  the  only  point  she  was  able  to  specify  as 
indicative  of  loss  of  memory  prior  to  the  execution  of  the 
will,  was  that  she  forgot  the  decease  of  her  son,  Samuel, 
and  his  wife,  Clara.  "  She  never  from  the  first  appeared 
to  remember  that  her  children  were  dead."  "  With  this 
exception,  I  don't  think  I  recollect  any  other  circumstance 
indicating  childishness,  loss  of  memory,  or  imbecility,  be- 
fore the  execution  of  the  will."  It  is  not  at  all  improbable 
that  Mrs.  Townsend,  after  the  lapse  of  several  years,  may  be 
mistaken  as  to  the  time  when  this  circumstance  occurred, 
especially  as  there  was  no  connecting  fact  to  fix  the  date. 
The  memory  of  the  witness  failed  in  other  particulars 
quite  as  likely  to  be  impressed  on  the  mind ;  one  occurring 
shortly  before,  and  the  other  shortly  after  the  execution  of 
the  will.  She  forgot  that  she  was  the  subscribing  witn^s 
to  a  power  of  attorney  executed  by  the  decedent  in  March, 
1848;  and  she  post-dated,  a  whole  year,  a  visit  made 
by  ]Mr8.  Maverick  to  Kew  Jersey,  in  July,  1848.  On 
the  other  hand,  Mrs.  Townsend  states  circumstances  tend- 
ing to  show  that  the  old  lady  was  not  an  utter  imbecile. 
She  says  that  she  would  often  speak  about  her  house  in 
Liberty  Street,  and  inquire  in  respect  to  the  collection  of 
the  rents,  and  the  alterations  then  being  made  in  the 
premises.  In  April,  after  her  sickness,  and  not  before  as 
Mrs.  Townsend  supposed,  when  Mr.  Reynolds  accounted 
with  her  for  the  sales  of  her  furniture,  she  missed  several 
articles,  and  called  his  attention  to  them.  She  often  went 
out  alone  to  see  her  friends.  She  went  to  the  part  of  the 
city  where  she  had  formerly  lived,  and  found  her  way 
around  alone.  She  went  to  Mr.  Reynolds'  office  alone, 
three  or  four  times  in  the  first  year.  She  did  her  own 
mending,  for  a  year.  She  made  some  quilts.  She  gener- 
ally made  her  own  purchases.     Her  sight  was  defective, 
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though  good  for  her  years.  Her  hearing  was  not  at  all 
affected.  She  was  fond  of  hearing  fictions  and  the  news- 
papers read  to  her,  and  the  Bible.  She  attended  church 
once  a  day  on  Sundays.  She  did  not  forget  Mrs.  Town- 
send,  or  Mr.  Eeynolds,  or  any  member  of  their  families. 

Mr.  Ellsworth  testified  that,  eight  or  nine  years  since, 
the  deceased  was  run  over  in  the  street,  and  since  that  he 
thought  she  had  become  childish  and  simple  in  her  con- 
yeisation ;  he  was  unable,  however,  to  recall  any  circum- 
stance justifying  this  opinion. 

Mrs.  Osbom,  who  saw  Mrs.  Maverick  frequently  from 
1837  to  1840,  stated  as  instances  of  her  bad  memory  at 
that  time,  that  she  forgot  to  pay  her  a  dollar  she  had  bor- 
rowed ;  was  in  the  habit  of  making  statements,  and  after- 
wards denying  that  she  had  made  them.  This  witness 
considered  the  old  lady  childish ;  but  this  seemed  to  be 
her  way  of  generalizing  about  aged  people,  for  she  says, 
"  She  was  like  all  other  old  people,  eighty  years  old ;  we 
consider  them  childish.''  She  met  the  decedent  eight  years 
ago  in  the  street,  and  she  told  the  witness  who,  though  not 
recognized,  addressed  her,  that  she  had  lost  her  way.  With 
the  exception  of  this  single  interview,  the  witness  had  not 
seen  her  for  over  eleven  years. 

Catharine  Braman  also  thought  the  decedent  childish. 
She  had  seen  her  but  three  times  in  eleven  years.  She 
stated  the  circumstances  which  occurred  at  the  first  two 
interviews ;  but  I  think  them  immaterial.  The  last  inter- 
view was  eighteen  months  after  the  execution  of  the  will, 
and  is  therefore  unimportant 

Mrs.  Johnson  thought  her  memory  "  very  poor,"  though 
'^her  conversation  was  very  good."  Her  acquaintance 
with  the  decedent  commenced  in  1848,  and  she  only  met 
her  casually ;  and  it  was  not  at  all  remarkable  that  Mrs. 
Maverick  ^^  could  not  remember  her  from  one  week  to  an- 
other." 

Mr.  and  Mrs.  Warner  saw  the  decedent  in  the  summer 
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of  1848,  and  were  of  opinion  that  her  mind  and  memory 
were  failing,  because  she  repeated  the  same  questions  after 
they  had  been  answered. 

Angelica  Maverick,  Mrs.  Townsend's  sister,  testified 
to  many  circumstances  showing  mental  imbecility.  For 
example,  she  states  that  in  1848,  the  decedent  spoke  of 
having  been  run  over,  a  fortnight  before.  She  also  says 
Mrs.  Maverick  could  not  distinguish  between  her  husband, 
son,  and  step-son ;  would  frequently  inquire  whether  her 
husband  was  living,  and  speak  of  her  son  as  though  he 
were  her  husband,  forget  he  was  dead,  or  ask  if  he  was  liv- 
ing. It  does  not  appear  with  precision  when  these  facts 
occurred.  On  the  other  hand,  the  witness  states  that  the 
decedent  in  1848  made  some  purchases,  generally  went 
alone  to  Mary  Maverick's,  in  Carmine  street,  and  sometimes 
alone  to  church.  She  spoke  of  her  house,  in  Liberty  street, 
and  the  rents ;  and  in  the  fall  of  1848,  the  witness  thought 
she  had  mind  enough  to  make  a  gift  of  $20  to  Mary  Maver- 
ick. The  witness  was  present  at  the  execution  of  the  will, 
and  says  it  was  read  in  such  a  hurried  manner,  she  could 
not  understand  it.  The  subscribing  witnesses  testify  that 
it  was  read  with  deliberation.  She  also  stated  that  the 
fire  at  Mary  Maverick's  house,  in  Carmine  street,  occurred, 
she  thought,  in  1849,  but  did  not  recollect ;  could  not  say  at 
what  period  of  the  year,  whether  it  was  before  or  after  the 
will  was  made,  though  she  thought  it  was  about  that  time. 
She  had  forgotten  that  in  1849  Mr.  Reynolds  paid  money 
to  the  decedent  in  her  presence,  though  on  being  shown 
the  receipts  of  two  payments  she  admitted  she  had  signed 
them. 

Dr.  Pratt,  the  medical  attendant  of  Mrs.  Maverick  for 
the  last  ten  years,  testified  to  various  circumstances  show- 
ing decay  of  mind  and  memory ;  but  he  was  quite  clear 
she  had  sufficient  capacity  to  make  a  will  prior  to  a  sick- 
ness at  which  he  dates  a  decided  failure  in  her  mental 
powers.    On  his  first  examination  he  mentioned  only  an 
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attack  in  the  spring  of  1848,  from  which  he  thought  she 
recovered  so  as  to  get  ont  the  last  of  April  or  in  May. 
After  consulting  his  diary,  and  on  his  second  examination,  it 
appeared  that  in  1850  he  was  called  in  to  see  the  decedent 
on  the  20th  of  March,  and  visited  her  daily  to  the  29th 
inclusive ;  and  also  on  the  8d  and  15th  of  April.  In  1848, 
he  visited  her  nine  consecutive  days,  and  he  states  her  dis- 
ease was  inflammation  of  the  lungs.  In  1850,  he  made 
twelve  visits,  extending  over  a  period  of  26  days,  and  yet 
had  entirely  forgotten  it ;  and,  though  not  certain,  thought 
she  had  a  disease  of  the  bowels.  The  doctor  also  forgot 
that  he  had  been  paid  a  bill  for  attending  Clara  Maverick, 
and  that  he  had  been  paid  a  bill  for  attending  the  deced- 
ent, in  1850.  He  admits  likewise,  '^  when  asked  about 
matters  of  four  years'  date,  I  am  sometimes  staggered  about 
dates,  unless  I  consult  books.'' 

On  the  other  hand,  the  doctor  stated  that  the  deceased 
always  knew  him,  to  the  day  of  her  death,  and  that  he  never 
discovered  any  idiocy,  but  only  the  loss  or  failure  of  mem- 
ory, till  the  last  stages  of  her  life.  8he  often  spoke  to  him 
of  her  house,  the  rents,  and  the  loss  of  money  by  one  Eirk, 
in  1848  or  1849.  He  met  her  alone  in  the  street,  in  1849, 
going  to  see  Mrs.  Torboss ;  also  in  1850 ;  on  both  of  which 
occasions  she  spoke  to  and  recognized  him.  He  says  that 
prior  to  his  first  examination  he  called  on  Mrs.  Townsend, 
to  refresh  his  memory  and  get  dates,  to  save  himself  the 
trouble  of  examining  his  books.  It  may  as  well  be  stated  in 
this  connection  that  Mrs.  Townsend  testifies  that  the  disease 
of  Mrs.  Maverick  in  1848  was  a  violent  cold  and  cough, 
and  that  she  was  confined  to  the  house  three  or  four 
weeks.  . 

Mrs.  Malcom,  who  was  in  the  habit  of  seeing  the 
decedent  frequently,  testified  that  she  had  not  ^^  heard  her 
make  use  of  a  sensible  remark  in  seven  years,  if  not 
longer."  .       ^^  As  long  as  I  can  bring  my  memory 

to  bear,  she  has  been  childish,  but  not  as  much  so  formerly 
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as  during  the  last  seven  years.  .  .  In  my  opinion,  she 
was  childish  twenty-five  years  ago.  Her  actions  were 
generally  childish.  She  would  sing  childish  and  foolish 
songs,  and  tell  foolish  stories  which  I  considered  unbecom- 
ing  for  a  woman  of  her  years,  and  the  people  would  all 
langh  at  it.  I  recollect  the  subject  of  one  of  these  songs ; 
that  was  22  or  28  years  ago.  .  .  Her  memory  was 
entirely  gone.  .  •  Her  conversatioii  was  childish, 
weak,  simple,  and  unconnected.  At  the  end  she  would 
not  be  conscious  of  what  she  was  saying,  and  would  repeat 
it.  8he  would  talk  sometimes  of  getting  married,  of  hav- 
ing a  beau,  that  she  was  a  young  woman  of  thirty-two. 
years  of  age,  just  ready  to  be  married.  Sometimes  she 
would  &ncy  die  was  making  ready  to  be  married.'*  . 
^'She  forgot  she  had  paid  for  purchases ;  and  in  two  min- 
utes after,  you  could  make  her  pay  over  again ;  you  could 
make  her  believe  she  had  paid  and  had  not  paid.  I  hardly 
think  that  in  seven  years  she  was  conscious  of  what  she 
was  doing.  She  would  not  know  where  she  was  going.  If 
you  would  send  her  out,  she  would  lose  her  way.  She 
was  generally  accompanied  by  one  of  her  grandchildren* 
I  have  taken  her  home,  and  by  the  time  I  got  there  she 
would  not  know  who  I  was,  would  think  I  was  a  stranger ; 
once  I  asked  her  to  lend  me  an  umbrella  to  return  with, 
aud  she  said  she  did  not  know  me,  and  she  would  lose 
her  umbrella,''  &c*  Without  stating  more  minutely,  it  is 
sufficient  to  say  that  the  statements  and  opinions  of  this 
witness,  if  uncontroverted,  are  quite  enough  to  show  great 
imbecility.  On  inquiring  into  the  dates  of  some  of  these 
circumstances,  however,  it  appears  that  the  refusal  to  lend 
the  umbrella  occurred  within  the  last  three  years;  an- 
other in  respect  to  buying  two  new  bonnets,  within  two  or 
three  years,  and  another  in  the  fall  of  1848.  On  her 
direct  examination  this  witness  stated,  that  the  decedent 
"wore  caps,  with  red,  pink,  and  blue  ribbons."  On  her 
cross-examination  she  said  "  she  did  not,  but  could  be  peiv 
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8uaded  to."  She  said,  ''her  hand  shook  so  she  could  not 
flew."  Mrs.  Townsend  proves  the  reverse.  She  gave  the 
idea  that  the  decedent  lost  her  way  whenever  she  went  out 
alone«  This  is  contradicted  b  j  many  witnesses.  She  says 
**she  did  not  know  where  she  was  living,  whether  in  Troy 
street  or  Liberty  street ;  more  than  half  the  time,  could 
not  tell  the  lady's  name  she  was  living  with."  Other  wit- 
nesses show  she  knew  well  with  whom  she  was  residing. 
She  says,  ^'  she  would  not  know  her  children  or  her  grand- 
children." She  had  no  children,  and  it  is  proved  she  did 
know  her  grandchildren.  She  says,  "  you  could  not  make 
her  sensible,  her  son  and  grandson  were  dead."  It  is 
shown  that  as  late  as  1849,  she  did  know  her  son  was 
dead.  She  says  that  in  February,  1848,  after  Clara  died, 
she  asked  her  where  she  was.  Several  witnesses  prove 
she  was  quite  sensible  of  the  loss  of  her  daughter-in-law, 
and  made  it  the  subject  of  conversation. 

I  wiU  now  consider  the  evidence  in  favor  of  the  testa- 
mentary capacity  of  the  decedent.  Mrs.  Malcolm  was  the 
only  witness  who  undertook  with  any  decision  to  question 
it,  prior  to  the  death  of  Clara  Maverick,  in  February, 
1848;  but  as  her  opinion  respecting  the  childishness  of 
the  decedent  previous  to  that  time  was  quite  as  confidently 
expressed  as  in  regard  to  her  mental  condition  subse- 
quently, it  is  of  consequence,  in  judging  of  her  correctness 
as  to  the  latter  period,  to  see  how  far  the  evidence  in  the 
case  sustains  her  as  to  the  former  period. 

The  Bev.  Dr.  Berrian,  whose  church  she  attended 
before  her  removal  to  Troy  street,  states  that  he  generally 
visited  her  once  a  year,  and  that  he  saw  her  during  her 
sickness  in  1842.  Her  conversation  then,  was  devout  and 
pertinent.  He  never  observed  any  mental  decay,  but  on 
the  contrary,  thought  she  was  rather  a  remarkable  person 
for  her  age. 

Dr.  Maxwell,  who  attended  as  a  physician  in  Sam- 
uel and  Clara  Maverick's  family  from  1844  to  1847,  test- 
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ified  that  hd -never  observed  any  indication  of  weak  or 
unflonnd  mind.  He  thought  her  about  seventy  years  old, 
and  on  hearing  her  age,  considered  her  a  remarkable 
woman  at  that  time. 

Mr.  Stokes,  a  neighbor  for  many  years,  thought  she 
was  a  wonderful  woman  for  her  age.  He  left  the  neigh- 
borhood fifteen  years  ago,  and  since  then  has  only  seen  her 
in  the  street.    He  had  not  met  her  for  the  last  ten  years. 

Mr.  Wyckoff  knew  her,  from  1818  till  she  left  Lib- 
erty street.  He  was  frequently  in  the  house,  and  conversed 
with  her  previous  to  Samuel's  death.  He  thought  her 
mind  very  good,  and  never  discerned  any  failure. 

Mr.  Dugan  knew  the  decedent  over  twenty  years; 
was  intimate  in  Samuel  Maverick's  family,  and  conversed 
with  the  old  lady  very  frequently.  He  says,  "  I  thought 
she  was  a  remarkable,  intelligent,  smart  woman.  During 
the  time  I  knew  her,  I  discovered  no  change  of  intellect 
Her  memory  was  remarkably  clear,  and  I  considered  her 
very  smart  for  a  woman  of  her  ago.  My  opinion  was 
founded  on  general  conversation,  as  well  in  regard  to  pres- 
ent as  to  former  occurrences,  and  I  never  discovered  any 
change  in  her  intellect,  from  my  first  to  my  last  acquaint- 
ance with  her."  His  conversations  with  her,  do  not  appear 
to  have  continued  later  than  two  years  prior  to  Clara's 
death,  though  he  saw  her  subsequently. 

Mr.  Freeman,  who  saw  the  decedent  occasionally  at 
Mr.  Eeynolds'  office,  from  1840  to  1842,  and  three  or  four 
times  since,  prior  to  Clara's  death,  expresses  the  opinion 
that  she  was  a  clear-headed  old  lady. 

Mr.  Nexsen  boarded  at  86  Liberty  street,  for  a  year, 
about  1841,  and  was  very  intimate  in  the  family,  to  .the 
time  of  Claim's  death.  He  went  up  into  the  old  lady's 
room  when  he  called.  He  says,  "  I  considered  Mrs.  Ee- 
becca  Maverick  a  very  remarkable  woman  for  her  age,  in 
respect  to  her  mental  capacity  and  everything.  Li  respect 
to  liveliness,  she  was  almost  like  a  young  woman.    I  never 
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saw  an  old  lady  of  her  age,  who  went  around  the  house 
and  about  the  street,  as  she  did  alone."  .  .  "  I  never  dis- 
covered any  decay  of  intellect,  or  any  change  in  her,  dur- 
ing all  my  acquaintance.  I  spoke  to  her  at  Maria's 
funeral  (April,  1848),  and  she  remarked  to  me  that  her 
children  were  all  going  before  her." 

Maria  and  Margaret  Johnson,  who  boarded  at  85  Liberty 
street,  in  1847,  from  June  to  October  or  November  saw 
and  conversed  with  Mrs.  Maverick,  frequently.  They 
thought  her  very  sensible ;  observed  no  failure  of  memory. 
She  sewed,  made  her  own  bed,  sometimes  went  out  alone, 
spoke  about  her  son  Samuel,  collected  her  own  rents. 
Margaret  Johnson  spent  nearly  an  hour  with  her  the  day 
before  Clara  died,  and  discovered  no  change  of  mind. 

Mr.  Griswold  visited  at  the  house  frequently;  and 
the  latter  part  of  1847,  and  the  first  of  1848,  to  the  time  of 
Clara's  death,  very  often.  He  thought  her  "  an  extraor- 
dinary woman,  physically  and  mentally,"  and  "never 
discovered  any  failure  of  memory."  Mrs.  Griswold  was  also 
a  frequent  visitor;  and  shortly  before  Clara's  death,  she 
was  at  the  house  very  often — at  all  times  of  the  day  and 
evening.  When  Clara  died,  the  old  lady  told  her  she  had 
lost  her  best  friend.  She  says,  "  In  respect  to  her  capacity, 
during  all  my  acquaintance  with  the  decedent,  I  thought 
her  very  remarkable.  I  never  discovered  any  weakness  of 
mind  in  her.  I  do  not  remember  discovering  any  failure  of 
memory."  She  also  states  that  she  frequently  saw  the  de- 
ceased go  out  alone.  Mrs.  Nellis,  an  old  acquaintance  of 
Mrs.  Maverick,  stayed  a  couple  of  days  with  her  at  the 
house  in  Liberty  street,  after  Clara's  funeral.  She  slept 
with  her.  She  said,  "that  when  Samuel  died,  she  had 
Clara  left  to  take  care  of  her ;  but  now  she  is  gone,  I  have 
nobody."  This  witness  says  her  mind  was  good,  and  she 
never  noticed  any  failure  of  memory. 

Mrs.  Torbofis,  for  many  years  a  neighbor  of  Mrs.  Mave- 
rick, states  that  up  to  the  time  of  Clara's  death,  "  her  mind 
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and  memory  were  very  good."  She  called  at  the  house  of  the 
witness  that  summer  (1848),  and  said  she  was  going  to  see 
her  grandchildren  in  New  Jersey.  They  had  considerable 
conversation  together,  and  the  witness  discovered  no  change 
of  mind  or  memory.  She  saw  her  again  in  1850,  and  then 
perceived  her  mind  had  failed. 

Mr.  Johnson,  of  Godwinville,  New  Jersey,  testified  that, 
in  July  and  August,  1848,  the  decedent  stayed  some  weeks 
with  Dr.  and  Mrs.  Hilton,  who  lived  in  the  same  house 
with  the  witness,  at  that  place.  He  conversed  with  her 
frequently  and  at  length,  and  mentions  several  of  the  sub- 
jects of  conversation.  He  says,  "  She  related  a  number  of 
transactions  that  had  occurred,  with  more  accuracy  than  I 
had  derived  them  from  history.'^  "  I  thought  at  the  time 
she  was  a  woman  of  remarkably  strong  mental  powers,  and 
that  her  physical  developments  were  in  a  good  state."  "I 
did  not  discover  the  least  appearance  of  decay  of  mind.  I 
observed  there  was  no  incoherence  in  expression  and  lan- 
guage. She  seemed  to  be  very  clear  in  her  ideas  and 
views,  and  I  thought  very  distinctly  clear  in  her  expression 
of  them.  I  don't  think  I  discovered  any  failure  of  memory, 
in  any  of  our  conversations."  "  Philip  and  Clarkson  Ma- 
verick, whom  I  understood  to  be  her  grandchildren,  were 
boarding  with  Dr.  Hilton  at  the  time.  She  acted  as  if  she 
knew  them,  and  she  took  a  particular  interest  in  them. 
She  gave  me  quite  a  full  account  of  the  pedigree  and  family 
connection ;  but  I  have  no  recollection  of  the  matter,  from 
the  fact  that  it  was  so  mixed  up,  I  could  not  keep  account 
of  it."  "  She  never  told  me  the  same  story  over  again, 
without  my  calling  up  the  subject.  I  don't  remember  her 
showing  anything  of  that  kind.  She  seemed  to  recollect 
distinctly  what  she  had  said — ^the  conversation  that  had 
transpired."  Mr.  Johnson  states  that  he  thinks  she  re- 
turned to  the  city  by  railroad,  alone  ;  that  she  was  fond  of 
hearing  the  papers  read,  and  interested  in  the  news ;  that 
she  spoke  of  the  Pilgrim's  Progress,  and  its  style;  alluded 
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to  the  improvements  in  New  York — ^the  Oroton  virater,  and 
its  advantages — ^the  University,  and  the  facilities  for  edu- 
cation— ^Trinity  Church,  its  wealth,  and  the  litigation  as  to 
its  property — ^the  loss  of  the  steamer  Atlantic,  then  a  recent 
occurrence ;  and  that  she  was  as  ready  as  he  to  lead  off  on 
all  topics,  and  expressed  herself  with  fluency. 

Mrs.  Ooncklin,  who  was  staying  at  Mr.  Johnson's  house 
at  the  time  of  the  decedent's  visit,  states  that  she  came 
alone  with  a  driver  from  Paterson.  She  saw  her  fre- 
quently, and  thought  her  "  a  very  smart  woman  for  her 
age.  I  saw  no  sign  of  forgetfdlness  about  her.  I  did  not 
notice  her  telling  the  same  story  over  again.  ...  I 
did  not  hear  her  repeat  any  question  she  had  asked.  She 
recognized  me  whenever  she  saw  me.  When  she  asked 
after  Mrs.  Johnson,  she  would  call  her  by  name." 

Thomas  B.  Townsend,  a  son  of  Mrs.  Cornelia  Townsend, 
who  lived  with  his  mother  while  Mrs.  Maverick  resided 
with  her,  states,  in  the  most  unqualified  manner,  that 
during  the  first  year  she  lived  in  Troy  street,  "  her  mind 
and  memory  were  good.  They  appeared  to  be  always 
good  during  that  year.  I  never  noticed  anything  to  the 
contrary.  I  make  the  same  statement  as  to  the  year  1849. 
I  think  her  memory  was  very  good  both  years.  It  fSailed 
somewhat  after  we  moved  to  Greenwich  avenue.  May, 
1850,  but  not  so  much  as  during  the  last  year  of  her  life. 
It  was  scarcely  to  be  noticed  during  1850."  Mr.  Townsend 
says  that  he  talked  with  the  old  lady  more  than  any  other 
member  of  the  family ;  he  accompanied  her  very  frequently 
when  she  went  out ;  and  was  in  the  habit  of  reading  news- 
papers and  books  to  her.  He  says, "  Her  conversation  was 
sensible  for  the  first  two  or  three  years  after  she  came  to 
our  house.  Her  conversation  was  not  silly  or  childish 
until  the  last  year  of  her  life.  The^  principal  thing,  even 
then,  was  loss  of  memory,  or  partial  loss.  I  can't  recollect 
any  the  least  failure  of  memory  in  1848  or  1849."  "  I 
never  observed  that  she  failed  to  recognize  any  person  in 
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1848  or  1849 ;  or  that  she  forgot  tho  names  of  any  persons ; 
or  that  she  repeated  questions  that  had  been  answered.  I 
can't  recollect  that  she  ever  repeated  the  same  story  with- 
out being  asked." 

In  addition  to  this  eyidence,  diere  is  the  testimony 
of  the  two  subscribing  witnesses  to  the  will,  and  of  Mrs. 
Everett,  Dr.  and  Mrs.  Hilton,  Mr.  and  Mrs.  Burke,  and 
Mrs.  Wheeler.  As  all  these — except  one  of  the  subscribing 
witnesses,  Mr.  Dewey — are  connections  of  Mr.  Iteynolds, 
the  executor,  and  of  Uie  children  who  are  the  beneficiaries 
under  the  will,  I  do  not  propose  to  examine  their  opinions 
in  detail ;  not  from  any  doubt  as  to  their  correctness,  but 
because  the  proof  is  sufficient  without  them.  They  state  a 
series  of  facts,  however,  that  are  important. 

Mr.  Burke  testifies,  that  in  September,  1850,  Mrs.  Ma- 
verick came  alone  to  No.  86  Liberty  street,  saying  she  had 
called  to  look  at  the  house.  She  examined  it,  saw  that  the 
rear  was  cracked,  and  observed  that  it  had  been  so  for 
some  years.  He  accompanied  her  to  the  residence  of  Mrs. 
Torboss,  and  afterwards  called  and  saw  her  into  a  stage. 
She  told  him  the  line  of  stages,  and  how  to  mark  them. 

Mrs.  Hilton  states,  that  in  the  summer  of  1848,  at  Qod- 
winville,  the  decedent  packed  and  unpacked  her  trunk, 
when  she  came  and  left.  She  dressed  and  undressed  herself. 
She  knew  Samuel  and  Clara  were  dead  ;  was  perfectly 
aware  she  was  boarding  with  Mrs.  Townsend.  That  in  1849, 
when  the  witness  lived  at  the  Dispensary,  she  came  to  the 
house  alone,  twice.  That  she  never  knew  her  to  fail  in  rec- 
ognizing any  one ;  and  that  on  her  death-bed  she  recog- 
nized her.  Dr.  Hilton  says  she  knew  him  always,  even  to 
the  last.  Mrs.  Everett  states  that  to  the  time  of  Clara's 
death,  she  rented  tlie  house  and  collected  the  rents  herself. 
That  in  June  or  July,  1848,  the  decedent  visited  her  house; 
and  at  that  time  spoke  of  the  death  of  Clara  and  Samuel. 
Mrs.  Wheeler  testified  she  saw  the  deceased  at  the  funeral 
of  Maria  Louisa  Maverick  (April  20, 1848),  and  that  "  she 
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spoke  of  the  change  in  the  family  in  a  few  years,  and  that 
she  had  lived  to  bnry  them  all."  Mrs.  Burke  states  that  in 
Febmallry,  1849,  at  a  dinner  party  at  her  house,  the  de- 
ceased spoke  of  the  death  of  Samnel  and  Clara ;  and  on 
the  ensuing  day,  she  accompanied  her  to  the  house  of  Mrs. 
Mary  Mayerick.  She  told  the  witness,  who  did  not  know 
the  locality,  it  was  in  Carmine  street,  and  went  there  with 
her,  and  identified  the  house  without  any  difficulty.  Mr. 
Dewey  testified  that,  in.l848  or  1849,  the  decedent  called 
at  the  office  in  relation  to  a  claim  she  had  against  an  old 
tenant ;  told  him  where  she  had  heard  he  lived ;  and  that 
she  afterwards  came  again  on  the  same  business.  In  June, 
1848,  she  also  called  at  the  office  alone,  in  regard  to  the 
alterations  made  by  Mr.  Eathbone,  on  the  rear  of  the  prem- 
ises in  Liberty  street.  Mr.  Dewey  and  Mrs.  Phillips  were 
the  subscribing  witnesses  to  the  will.  The  latter  says, 
though  she  observed  some  signs  of  forgetfulness  in  the 
deceased  before  the  execution  of  the  will,  she  thought  her 
mind  sound  and  her  memory  pretty  good.  The  former, 
who  had  lived  in  the  same  house  with  Mrs.  Maverick  for  a 
year,  says  her  mind  was  sound ;  and  though  in  regard  to 
recent  events  in  which  she  had  no  interest,  her  memory 
was  defective,  yet  as  to  recent  events  in  which  she  had  an 
interest  it  "  was  remarkably  good." 

In  respect  to  her  testamentary  intentions,  I  think  the 
evidence  very  conclusive.  Catherine  Braman  relates  that, 
eleven  years  ago,  she  heard  the  decedent  speak  of  leaving 
property  to  Howell  Maverick  and  his  children.  Mrs.  Os- 
bom  testifies  that,  twelve  years  before  her  decease,  she  told 
her  granddaughter,  Mrs.  Harris,  she  would  not  forget  her 
and  her  children ;  they  should  never  want  anything  whilst 
she  had  a  dollar ;  that  Clara  had  not  treated  her  well,  and 
she  would  not  leave  her  children  anything.  This  is  the  only 
trace  of  any  difficulty  ever  existing  between  the  deceased 
and  her  daughter-in-law ;  and  if  there  was  any  in  fact,  the 
evidence  shows  it  must  have  been  soon  obliterated.    The 
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proof  is  very  full  that  she  was  tenderly  attached  to  Glara 
and  her  children,  the  former  of  whom  was  nnited  to  her  by 
the  double  tie  of  niece  and  daughter-in-law ;  and  with  all 
of  whom,  for  many  years,  she  had  resided  in  the  same 
house.  It  is  possible  that  at  the  period  spoken  of  by 
Mrs.  Osbom  and  Mrs.  Braman,  she  may  have  designed  dis- 
tributing her  property  among  all  her  grandchildren ;  but 
it  must  be  remembered  that  her  son  was  then  alive ;  and 
that  in  1843  she  made  a  will  giving  him  all  her  estate,  and 
in  case  of  his  decease  devising  it  to  Clara.  If  she  ever 
had  a  contrary  intention,  then,  it  could  not  have  existed 
long  before  it  was  changed.  Mrs.  Townsend  testified  that 
the  morning  after  the  will  of  June,  1848,  was  made,  she 
asked  her  what  the  paper  was  she  had  signed,  and  she  said 
she  did  not  remember,  only  she  was  told  by  Mr.  Eeynolds 
it  was  her  last  will  and  testament.  At  Mrs.  Townsend's 
suggestion,  she  subsequently  spoke  to  Mr.  Beynolds  repeat- 
edly on  the  subject,  until  finally  he  stated  what  it  was ;  and 
then  she  was  satisfied.  It  is  very  evident  that  Mrs.  Town- 
send  was  unable  to  give  the  correct  purport  of  Mr.  Rey- 
nolds' statement,  or  that  he  gave  an  absurd  answer ;  and  I 
see  no  reason  to  suppose  the  latter.  Angelica  Maverick 
also  says  that  she  asked  the  decedent  what  she  had  been 
signing,  and  she  said  Mr;  Eeynolds  told  her  it  was  her  will, 
but  she  knew  nothing  further  about  it.  On  being  asked  if 
he  "  had  willed  away  her  money  to  Clara's  children  ?  she 
replied  that  if  he  had,  it  should  not  stand  so ;  she  would  go 
immediately  down  to  his  office  and  have  it  rectified."  It 
does  not  appear  that  she  ever  did;  and  yet  it  is  plain 
enough  she  knew  it  was  her  will. 

On  the  other  hand,  Mrs.  Nellis  states  that  when  she 
stayed  with  Mrs.  Maverick  after  Clara's  funeral,  she  said, 
^^I  am  getting  old,  and  I  cannot  keep  house  any  more,  and 
I  am  too  old  to  bring  up  these  children."  The  witness  said 
Mr.  Beynolds  would  see  to  that,  and  she  answered,  ^^  Yes ; 
and  he  shall  have  all  I  have  to  take  care  of  them."    Mrs. 
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Kellis  ako  testified  that  after  the  death  of  Mr.  Howell,  Mrs. 
Maverick  said,  ^<  Mr.  Howell  has  left  each  of  his  grand- 
children  a  thousand  dollars  apiece,  and  when  I  die,  Clara's 
children  shall  have  all  I  hare." 

Mrs.  Townsend  says  she  often  heard  the  decedent  say 
she  intended  to  give  her  property  to  her  grandson  Philip 
(one  of  the  devisees),  before  and  after  she  executed  her  will. 

Mr.  Burke  states  that  in  1849,  she  told  him  ^^  that  inas- 
much as  the  first  children  of  her  son  Samuel,  by  his  first 
wife,  had  had  something  from  their  grandfather  Howell — 
somewhere  about  a  thousand  dollars  apiece — she  thought 
it  no  more  than  right  that  Clara's  children  should  receive 
as  much,  so  as  to  equalize."  He  asked  her  whether  she 
had  made  a  will ;  she  replied  she  had ;  Mr.  Beynolds  had 
drawn  it,  and  had  it  in  his  possession.  He  adds,  ^^  She  did 
not  say  how  she  had  made  the  will ;  she  was  a  woman  who 
I  do  not  think  would  have  told."  Mrs.  Burke  corroborates 
this  statement  substantially,  though  she  says  the  decedent 
said,  "  she  had  left  her  property  to  Clara's  children." 

Mrs.  Everett  testifies  she  often  heard  the  decedent,  when 
Philip  and  Clarkson  asked  her  for  money,  say  she  intended 
to  keep  it  for  them  till  she  was  dead,  and  then  they  would 
have  the  benefit  of  it 

Mr.  Dewey,  a  subscribing  witness,  states  that  at  the 
time  the  will  was  executed,  and  Mr.  Beynolds  asked  her  if 
she  wished  any  alterations,  she  replied  in  the  negative, 
adding,  ^^  It  gives  the  property  to  Mrs.  Maverick's  (Clara's) 
boys ;  and  I  want  them  to  have  it,  because  the  girls  have 
been  provided  for." 

Finally,  Thomas  B.  Townsend  testifies  that  before  the 
execution  of  the  will,  she  spoke  of  her  intention  to  leave 
her  property  to  these  children,  and  after  the  will  was 
made,  she  said  she  had  given  or  willed  it  all  to  them. 

The  circumstances  attending  the  execution  of  the  will 
are  worthy  of  consideration.  It  was  done  at  the  house  of 
the  executor,  Mr.  Beynolds,  in  the  presence  of  the  subscrib* 
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ing  witnesses,  and  Mrs.  Townsend,  Mrs.  Beynolds,  and  Miss 
Maverick.  The  witnesses  were  called  into  the  back  parlor 
by  Mr.  Eeynolds  ;  the  will  was  read  audibly  and  deliber- 
ately ;  questions  were  asked,  and  explanations  made ;  and 
it  was  duly  executed.  There  was  not  only  no  clandestinity , 
but  unusual  publicity. 

Under  all  the  circumstances,  I  can  see  no  reason  why 
this  instrument  should  be  denied  probate.  The  evidence 
very  clearly  shows  that  the  decedent  was  sound  in  mind 
and  memory,  and  with  faculties  unimpaired,  at  the  decease 
of  her  daughter-in-law  in  February,  1848.  The  will  was 
executed  within  four  months  after — a  period  not  sufficient 
in  the  ordinary  course  of  nature  for  any  material  and  de- 
cided decay  of  mental  power,  unless  on  the  supervention 
of  some  extraordinary  circumstance.  A  serious  attack  of 
sickness  might  have  hastened  such  an  issue ;  and  if  Dr. 
Pratt  were  not  mistaken  in  dating  his  observation  of  her 
failing  memory  at  the  illness  in  April,  1848,  that  fact 
would  be  very  material  in  reaching  a  just  conclusion.  That 
he  may  be  in  error  in  this  respect,  is  manifest  from  his 
having  altogether  forgotten  a  longer,  and  as  Mr.  Town- 
send  states  more  severe  sickness,  at  about  the  same  period 
of  the  year  in  1650.  He  recollected  only  one  sickness,  and 
had  an  interview  with  Mrs.  Townsend  as  to  the  time,  and 
finding  it  had  occurred  in  1848,  that  circumstance  together 
with  his  forgetfulness  as  to  the  sickness  of  1850,  must  have 
had  some  influence  in  leading  his  mind  to  the  conclusion 
he  came  to.  In  1848,  he  first  visited  Mrs.  Maverick, 
April  1st,  and  he  thought  she  was  out  the  last  of  April, 
or  some  time  in  May.  It  is  in  proof  that  she  attended  the 
funeral  of  her  granddaughter,  Maria  Louisa  Maverick,  in 
Bobinson  street,  on  the  20th  of  April.  I  have  no  doubt  at 
all,  that  Dr.  Pratt  is  correct  in  his  statement  that  he  ob- 
served a  failure  in  the  capacity  of  the  decedent  as  a  conse- 
quent upon  an  attack  of  sickness ;  but  as  the  general  tenor 
of  the  testimony  tends  to  show  that  her  mental  powers 
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remained  in  a  fair  state  of  preservation  nntil  1850,  and  the 
observation  of  many  witnesses  placed  the  decline  of  her 
memory  in  that  year,  I  cannot  but  think  that  the  attack 
in  1850  must  have  been  the  sickness  after  which  he  noticed 
her  mind  failing,  and  not  that  of  1848.  This  is  the  only 
way  of  reconciling  his  statements  with  other  circumstan- 
ces well  established ;  and  upon  any  other  hypothesis,  the 
weight  of  evidence  is  against  him. 

It  is  true,  the  decedent  was  a  very  aged  lady.  Bnt,  with 
a  physical  constitution  of  unusual  vigor,  her  mind  up  to 
the  year  1848  had  also  maintained  remarkably  its  strength 
and  tone.  One  witness  testified  that  she  was  childish  twenty- 
five  years  ago,  but  among  all  the  witnesses  she  stood  alone 
in  this  opinion.  She  speaks  of  light  and  frivolous  remarks 
made  by  the  old  lady ;  but  it  is  easy  to  misconstrue  or  mis- 
Tmderstand  pleasantry  and  vivacity.  This  venerable  lady 
was  baptized  by  the  Eev.  Dr.  Berrian  in  1831,  at  the  age 
of  seventy-three,  and  appears  to  have  continued  a  faithful 
attendant  on  the  ministrations  of  the  church.  Nothing  has 
£Edlen  from  any  of  the  witnesses,  except  this  one,  indicating 
unbecoming  deportment.  It  is  worthy  of  remark  that  per- 
sons attaining  great  age  often  possess  a  large  degree  of  that 
cheerful  and  lively  manner  which  characterises  youth,  and 
which  probably  in  them  contributes  greatly  to  a  green  old 
age,  when  others  not  so  old  and  possessing  less  of  this 
sprightliness  and  vivacity  appear  more  decrepid  and 
stricken  in  years.  It  is  not  difficult  to  misconceive  these 
qualities,  and  to  characterize  them  as  childish ;  and  as 
there  is  great  danger  of  being  censorious  and  captious  in 
such  a  judgment,  the  mere  opinion  of  a  single  witness  on 
such  a  point  cannot  be  very  material,  especially  when  no 
one  is  foimd  to  agree  with  her. 

There  is  satisfactory  evidence,  then,  of  the  testamentary 
capacity  of  Mrs.  Maverick  in  June,  1848.  Six  years  before, 
she  had  made  a  will  giving  her  estate  to  the  mother  of 
these  children,  in  case  of   their  father's  decease.     The 
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small  legacies  to  the  other  children,  judging  from  her  state- 
ment, had  probably  been  paid.  The  wiU  of  1848  is  in 
harmony  with  this  previous  devise,  and  in  furtherance 
of  the  same  purpose.  It  accords  with  her  intentions 
as  expressed  to  a  number  of  persons  before  and  after  it 
was  executed.  In  view  of  her  other  grandchildren,  who 
were  adults,  having  received  some  provision  from  their 
grandfather,  it  was  not  unreasonable  she  should  desire 
to  place  these  minors  on  an  equality.  She  gives  them  one 
seventh  of  the  house  where  she  had  resided,  and  where 
they  had  been  brought  up.  Their  mother  was  dead,  and  they 
were  left  to  her  care :  she  expressed  and  doubtless  fdt 
for  them  great  affection  and  solicitude.  The  will  contain- 
ing her  wishes  was  executed  in  the  most  open  manner, — it 
was  read  aloud  and  explained,  and  there  is  no  sign  of  con- 
cealment, influence,  or  deception.  If,  as  stated  by  two  of 
the  witnesses,  the  old  lady  forgot  the  contents,  ahnost  im- 
mediately, I  am  satisfied  she  had  the  mind  to  understand 
the  purport  of  the  instrument  at  the  time,  and  did  under- 
stand it,  and  the  will  accorded  with  her  wishes.  It  was 
her  will.  Besides,  it  appears  very  clearly  that  long  after, 
she  knew  what  she  had  done  very  well,  and  spake  of  it  to 
those  who  were  friendly  to  the  children ;  while  it  is  veiy 
likely  that  to  escape  importunity  from  others,  she  may 
have  put  them  off  as  best  she  cotdd.  She  died  leaving  this 
instrument  undisturbed. 

Great  age  alone  does  not  constitute  testamentary  dis- 
qualification ;  but,  on  the  contrary  it  calls  for  protection 
and  aid  to  further  its  wishes,  when  a  mind  capable  of  act- 
ing rationally,  and  a  memory  sufficient  in  essentials,  are 
shown  to  have  existed,  and  the  last  will  is  in  consonance 
with  definite  and  long-settled  intentions,  is  not  unreasoor 
able  in  its  provisions,  and  has  been  executed  with  fisumess. 
The  weight  of  proof  is  in  favor  of  the  will  on  these  points^ 
and  sentence  of  probate  must  therefore  be  decreed. 
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Meehan  vs.  Bourks. 

In  the  matter  of  proving  the  last  WiU  and  Testament  of 
Elizabeth  Macdonald,  deceased. 

When  a  snbBoribing  witness  made  her  mark,  opposite  her  name  written  by 
the  oUier  witness,  and  she  "acknowledged  it  to  be  her  mark  and  sig- 
nature," Bisid,  that  the  mode  of  attestation  was  a  suffieient  compliance 
with  the  statute  requiring  the  witness  to  "  ngn  his  name." 

A  witness  who  has  written  the  testator's  name,  at  his  request,  must  write 
hia  own  name;  bat  other  witnesses  may  iign  their  names,  either  by 
writing  or  by  placing  a  mark  opposite  to  the  name  when  written  by 
another. 

A  will  contested  on  the  ground  of  testamentary  incapacity,  admitted  to 
proof.  \ 

T.  J.  GLOvn,/or  ExeeuitoTB. 

H.  a  BA2nu,/or  Next  of  Kin. 

I.  The  will  is  improperly  attested.  Witnesses  mnBt 
^^sign  their  namesP  Stat.  29,  Ch.  IL,  requires  testator  to 
sign,  and  witnesses  to  ^^  attest  and  subscribe."  In  JETarrison 
Ts.  JETarrisonj  8  Vesej/j  185,  and  referred  to  in  8  Addiphv^ 
<£  EUAs^  94,  the  Chancellor  decided  a  mmk  a  good  attesta- 
tion, because  the  ^^  the  word  sign  did  not  apply  to  witness.^^ 
The  case  in  5  Johnson^  p.  144,  was  attested  by  initials. 
Jarman  regards  it,  even  tinder  the  English  statute,  at  least 
improper,  in  the  advanced  state  of  education.  (1  Jarmany 
78.) 

n.  The  language  of  the  J&aMe  29,  Ch.  n.,  has  been 

adopted  in  many  States  veriatim,  as  it  has  been  on  some 

points  in  this  State ;  but  on  the  attestation  of  wills,  it 

directly  departs.    If  the  intention  of  the  firamers  of  the 
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law  must  govern,  when  the  law  is  not  explicit,  what  are 
we  to  infer  from  the  variance? 

in.  A  mark  cannot  be  proven.  (4  JSandolphy  825. 
4  Yates  J  846.  1  Haywood^  19.  Cowen^a  Hfotea  on  Ph, 
Eo^  1306.)  Therefore,  if  both  were  marksmen,  and  no 
witnesses  to  prove  the  fact  of  a  mark  being  made,  the 
death  or  absence  of  the  witnesses  wonld  leave  the  will  with- 
out attestation. 

IV.  The  mark,  or  the  fact  of  its  having  been  made,  can- 
not be  proven  by  the  associate  witness ;  because  it  would 
sabvert  the  intent  of  the  statute,  which  provides  two  wit- 
nesses, to  gtbard  from  frauds  and  the  whole  execution 
would  depend  on  the  proof  of  one  witness. 

V.  K  the  witness  can  prove  the  attestation  of  his  asso- 
ciate by  mark,  other  circumstances  should  afford  incontesta- 
lie  proofs  and  the  witness  should  be  heyond  suspicion  /  vide 
conflict  of  testimony,  and  antedate  and  interlineation  of 
will  in  handwriting  of  Duggan. 

VL  It  is  not  proven  according  to  statute,  that  the  dece- 
dent requested  the  witnesses  to  sign  or  attest.  The  publica- 
tion of  a  will  must  be  unequivocal.  {Rviherford  vs.  Rvther- 
ford,  IstDenio,  83.) 

Vn.  The  absence  of  Eliza  Green  is  not  proven,  nor  are 
proper  efforts  to  procure  her  shown.  AU  the  cases  cited 
in  Coioen*s  NoteSy  Ph.  Ev.^  1294,  require  more  diligence 
than  is  here  shown ;  and  he  says,  "  K  the  absence  appears 
to  be  the  result  of  coUusion,  secondary  proof  will  not  be 
admitted."  The  evident  fraud  in  this  case  proves  collusion. 

Vin.  The  statute  requiring  that  he  who  writes  the  test- 
ator's name,  shaU  sign  his  own  as  a  witness  argues  that 
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it  is  contemplated  the  witnesses'  names  shall  be  written, 
and  is  simply  declaratory  as  to  the  fact  as  to  who  shall 
be  a  witness. 

IX.  The  evident  torpidity  of  the  mental  faculties  re- 
quires a  lucid  relapse  to  be  clearly  shown  by  undoubted 
evidence  (  Vid.  Opimouj  Case  of  Catherine  Kerr — Brad- 

fordj  Surrogate.)  "The  evidence  to  establish  the  fiw5t 
should  be  of  the  clearest  character." 

X.  Typhus  fever  in  the  stages  preceding  death,  incapa- 
citates the  mind.    (1  BecKsMed.  Jv/r,y  10th  ed.^p.  821.) 


The  Subrogate.  The  decedent  was  a  widow  woman,  be- 
tween fifty  and  sixty  years  of  age,  and  died  on  Thursday, 
February  5th,  1852,  at  the  house  of  Mrs.  Swift,  where  she 
had  been  boarding  for  nearly  two  years.  Her  disease  was 
typhus  fever,  with  which  she  was  attacked  eight  or  ten  days 
before  her  decease.  The  will  disposed  of  her  property  as 
follows: — To  her  sister  Susan,  $700;  to  Mrs.  Swift,  the 
wife  of  a  cousin,  $200,  in  addition  to  $200  acknowledged 
to  be  due  to  her ;  to  Catherine  Hagan,  a  second  cousin, 
$150 ;  Mary  Hagan,  $50 ;  Arthur  Hagan,  $100 ;  Bridget 
Hagan,  $30 ;  Patrick  Minor,  a  friend,  $50,  and  to  Anne, 
his  daughter,  $100;  Kose  Corcoran,  a  relative,  $100; 
Anne  Bourke,  a  niece,  $100 ;  and  the  Eev.  Thomas  Farrell, 
$100. 

The  will  was  drawn  by  Dr.  Duggan,  the  decedent's 
medical  attendant.  He  states  that  she  requested  him  at  a 
previous  visit,  the  evening  before  or  that  morning,  to 
draw  a  will  for  her ;  he  could  not  then  stay,  but  promised 
to  call  again.  "  Accordingly,''  he  says,  "  at  my  next  visit 
I  drew  it,  and  it  was  executed.  I  can't  say  whether  it  was 
Monday  or  Tuesday,  or  what  day  of  the  week  it  was." 
Dr.  Duggan  also  testifies  that  the  will  was  executed  the 
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daj  it  bears  date,  Febrnary  2nd,  1852.  He  says  the  dece- 
dent dictated  the  entire  instrument ;  showed  where  her 
papers  were ;  gave  Mrs.  Swift  the  keys  of  the  drawer  to 
get  them  out ;  told  him  every  place  where  the  different 
sums  of  money  mentioned  in  the  will  were  deposited ;  and 
spoke  BO  as  to  make  him  understand  every  word  she  said^ 
Aough,  from  her  tongue  being  parched  and  dry,  her 
utterance  was  not  so  distinct  as  usual.  After  it  was  writ- 
ten, the  will  was  read  aloud  to  the  decedent,  in  the  pres- 
ence of  Eliza  Green,  and  was  then  executed.  He  also 
declares  in  the  broadest  terms,  that  her  mind  was  sound 
during  the  whole  course  of  her  sickness,  from  the  first  to 
the  last  visit,  and  that  she  was  never  in  a  stupor  till  the 
day  she  died. 

The  Eev.  Thomas  Farrell,  a  legatee  under  the  will  to 
the  extent  of  $100, — ^but  who,  on  releasing  his  legacy^ 
was  admitted  as  a  competent  witness, — states  that  he  at- 
tended the  decedent,  six  or  seven  times,  during  her  sick- 
ness ;  that  he  was  present  at  her  residence  when  her  will 
was  being  prepared,  and,  imderstanding  a  legacy  of  $100 
was  to  be  given  to  him,  went  into  the  decedent's  room  and 
remonstrated  with  her.  She  told  him  not  to  trouble  him- 
self about  it,  and  that  she  had  made  up  her  mind  for  some 
time  to  leave  him  something.  She  said  that  quite  dis- 
tinctly. The  doctor  then  came  in  to  draw  the  will,  and 
Mr.  Farrell  heard  her  tell  him  what  she  had  to  leave,  and 
where  it  was  deposited.  He  says,  "I  think  it  was  some 
kind  of  railroad  stock.  I  also  recollect  she  spoke  some- 
thing of  money  she  had  then  in  her  drawer,  and  requested 
somebody  to  look  for  it  and  get  it.  Search  was  made,  and 
they  could  not  find  it  for  some  time.  However,  by  her 
directions,  and  pointing  out  more  minutely  where  it  was^ 
they  got  it.  I  also  heard  her  say  she  had  as  much  money 
as  would  pay  her  funeral  expenses,  independent  of  what 
she  mentioned  in  her  will.  I  heard  her  mention  the  various 
persons  to  whom  she  was  leaving  something  in  her  wilL 
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8he  gave  all  these  directions  herself,  with  her  own  lips.  I 
remember,  she  mentioned  Mrs.  Swift  as  a  legatee  for  a 
certain  amonnt.  I  think  Mrs.  Swift,  if  not  remonstrating, 
at  least  told  her  to  consider  the  matter  well.  Br.  Dnggan 
was  writing  the  will,  in  her  bedroom,  while  she  was  giving 
these  instructions.  I  left  before  the  will  was  executed,  at 
least  I  think  I  did." 

Catherine  Leonard,  who  lived  in  the  same  house  with 
Mrs.  Macdonald,  states  that  she  saw  her  the  Monday  be- 
fore she  died,  and  she  talked  sensibly.  This  was  between 
8  and  9^A.  M.,  and  she  left  because  the  doctor  and  clergy- 
man came.  The  next  day  the  witness  thought  she  could 
not  speak  so  plainly.  On  the  preceding  Sunday,  she  testi- 
fies that  she  foimd  her  sitting  in  a  rocking-chair,  dressed. 

Daniel  Eiley  testifies,  that  on  the  Sunday  preceding 
her  decease,  he  called  to  see  Mrs.  Macdonald,  and  found 
her  sitting  in  a  rocking-chair,  in  her  sitting-room,  whilst 
her  bed  was  being  made  for  her.  He  had  some  conversa- 
tion with  her ;  and  while  he  was  there,  her  attendants  took 
her  under  the  arms  and  put  her  to  bed.  He  conmiunicated 
the  fact  of  her  sickness  to  Thomas  Bourke  about  half 
past  seven  o'clock  Monday  morning,  when  he  came  to 
the  shop  where  they  worked  together.  Thomas  Bourke, 
he  says,  got  ready,  and  went  up  immediately. 

Thomas  Bourke  states  that  he  went  to  the  house  between 
nine  and  ten,  and  staid  about  an  hour.  He  says  she 
could  not  speak  very  plainly.  She  asked  him  how  his  wife 
and  his  sister's  children  were.  ^^  She  said,  Margaret  and 
the  children,  how  are  they  ?  •  •  She  said  this  in  a  broken 
manner,  could  hardly  say  two  syllables  together ;  she  could 
not.''  Bourke  thought  he  went  there  again  that  even- 
ing, and  recollected  that  he  called  the  next  morning.  He 
testified  that  on  Tuesday  morning  she  tried  to  speak,  but 
was  unable.  He  could  not  understand  anything  she  said, 
or  tried  to  say. 

On  the  side  of  the  contestants,  Anne  Bourke,  the  niece 
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of  the  decedent,  states  that  she  first  saw  her  during  her  last 
sickness,  on  Monday ;  that  she  was  then  speechless,  and 
hardly  recognized  her.  This  was  about  eleven  or  twelve 
o'clock,  and  she  stayed  there  about  two  hours.  She  called 
again  the  next  day,  between  twelve  and  one,  and  remained 
till  her  aunt's  death. 

Mr.  Harrison  visited  her  on  business,  he  says,  on  Mon- 
day between  twelve  and  two.  He  asked  her  several  ques- 
tions, and  found  her  unable  to  speak.  He  came  again  the 
next  day,  not  far  from  noon,  spoke  to  her  and  got  no 
reply,  though  she  made  an  effort  to  speak. 

Peter  Blake  testified  that  on  the  29th  of  August  last,  he 
met  Dr.  Duggan  in  the  street,  and  said,  "Doctor,  you  never 
told  me  my  cousin,  Mrs.  Macdonald,  .was  sick."  He  adds, 
"I  asked  him  if  he  understood  about  Mrs.  Macdonald's 
will ;  and  he  said  it  was  no  good  at  all,  that  she  was  out 
of  her  mind  before  he  saw  her." 

The  will  bears  date,  February  2, 1852 ;  but  as  the  date 
is  written  at  the  head  and  at  the  foot  of  the  will,  in  such  a 
way  as  to  show  manifestly  that  it  was  added  after  the  rest 
of  the  instrument  was  written,  that  circumstance  might 
seem  suspicious.  But  Dr.  Duggan  says  positively,  it  was 
written  at  the  time  of  the  execution.  If  the  will  waa 
executed  on  Monday,  the  day  it  bears  date,  the  evidence 
shows  the  decedent  had  testamentary  capacity.  She  was 
able  to  sit  up  on  Sunday  night,  and  Thomas  Eourke  swears 
she  spoke  to  him,  Monday  morning. 

The  wUl  was  made  about  noon ;  and  yet,  if  made  on 
Tuesday,  how  is  this  possible  when  Harrison  swears  he  was 
there  at  that  time,  and  the  doctor  came  in  while  he  w^ 
there ;  and  Anne  Bourke  testifies  that  as  she  came  on  Tues* 
day  the  doctor  was  going  out  ?  So,  likewise,  if  Anne  was 
there  on  Monday  between  eleven  and  twelve,  how  was  it  she 
saw  neither  the  doctor,  nor  the  priest,  nor  the  will  ?  Kow, 
Anne  makes  two  visits :  she  states  certain  circumstances 
which  occurred  at  the  second,  among  which  is  a  visit  made 
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by  Mrs.  Van  Zandt,  a  ladj  with  whom  Mrs.  Macdonald  for- 
merly lived.  This,  she  says,  took  place  Taesday  afteilLoon. 
Mrs.  Yan  Zandt  proves  it  was  Wednesday  afternoon.  I 
think,  therefore,  that  Anne  made  her  first  visit  on  Taesday, 
and  her  second  on  Wednesday.  Again,  Mr.  Harrison 
thinks  his  first  visit  was  on  Monday,  for  the  reason 
that  he  paid  off  all  hands  on  Monday,  and  his  wife  sent 
Anne  to  look  for  a  girl  that  day ;  and  yet,  On  refiection,  he 
states  that  he  only  paid  Thomas  Bonrke  on  Monday,  because 
he  had  not  been  there  on  Saturday.  Thomas  Eonrke  testifies 
that  on  Taesday  Mrs.  Swift  sent  him  for  the  priest,  to  come 
and  make  the  will,  as  the  doctor  was  to  be  there  at  12 
o'clock.  The  Eev.  Mr.  Farrell,  however,  declares  that  he 
knew  nothing  about  a  will  till  he  arrived  at  the  house. 

.  Anne  Bourke  is  the  daughter  of  the  contestant :  Thomas 
Bourke  and  Mrs.  Harrison  are  half-brother  and  haK-sister 
of  the  contestant.  They  may  be  mistaken  as  to  time,  but 
there  can  be  no  mistake  in  respect  to  the  testimony  of  the 
physician  and  the  clergyman:  the  facts  they  swear  to  are 
minutely  stated,  and,  if  true,  show  that  the  paper  pro- 
pounded is  the  last  will  of  the  deceased,  made  and  dic- 
tated by  her.  If  they  are  untrue,  it  is  not  a  mistake  about 
a  date  or  a  day,  but  it  is  wilful  perjury.  The  case  is  still 
more  complicated  in  consequence  of  the  absence  of  Eliza 
Oreen,  one  of  the  subscribing  witnesses  to  the  will,  and  a 
niece  of^^Mrs.  Swift,  a  legatee — and  of  the  statement  of 
Peter  Blake,  who  says  the  doctor  told  him  the  decedent 
had  lost  her  mind  before  he  saw  her.  This  the  doctor 
denies ;  and  as  it  is  evident  the  fact  was  otherwise,  it  is 
yery  extraordinary  that  he  should  tell  Blake  an  untruth, 
in  order  to  destroy  a  will  he  himself  drew  and  witnessed. 

I  confess  much  embarrassment  in  finding  a  clue  to  guide 
me  to  a  solution  of  these  confiicting  statements.  I  must 
suppose  mistakes  as  to  dates  and  conversations,  on  the  one 
hand,  or,  on  the  other,  find  two  respectable  men,  having  no 
apparent  interest  in   the  transaction,  guilty  of  corrupt 
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swearing.  I  cannot  saj^there  is  stifficient  evidence  to  force 
the  l&tter  conclusion  upon  mj  mind,  and  have  therefore 
determined  to  admit  the  will  to  probate,  if  the  formaUties 
of  execution  were  properly  performed.  In  arriving  at  this 
resnlt  I  have  not  overlooked  the  medical  testimony,  to  the 
effect,  that  typhns-fever  is  generally  accompanied  with  stu- 
por and  mental  disturbance.  But  the  decedent  appears  to 
have  been  very  lightly  attacked  at  first — She  could  sit  np 
and  converse  on  Sunday,  she  recognised  and  spoke  with 
Thomas  Eourke  on  Monday,  and,  as  testified  to  by  the 
doctor  and  clergyman,  gave  particular  instructions  when 
the  will  was  made.  This  evidence  establishes  the  fact  of 
competency,  and  shows  either  an  exception  to  the  medical 
rule,  or  a  mistake  as  to  the  type  of  the  disease  at  that 


Eliza  Green,  one  of  the  witnesses,  attested  the  will  by 
making  a  mark.  The  doctor  wrote  her  name ;  she  made 
her  mark,  he  guiding  the  pen ;  and  then  she  acknowledged 
it  to  be  ^^her  mark  and  signature."  Before  the  Eevised  Stat- 
utes, a  witness  might  attest  a  will  by  mark.  The  statute 
of  1  Vic.^  0.  26,  requires  the  witnesses  to  ^^  attest "  and 
^^ subscribe"  the  will ;  and  this,  it  has  been  decided,  maybe 
done  by  signature  or  mark,  but  the  witness  must,  in  either 
case,  partake  in  the  physical  act  of  subscribing.  Our 
statute  requires  the  witness  to  ^^  sign  his  name ;"  and  where 
a  witness  has  subscribed  the  testator's  name  by  his  direc- 
tion, he  is  required  to  ^^tt)rite  his  own  name  as  a  witness 
to  the  will."  The  variance  in  the  phraseology  is  not  unim- 
portant. A  witness  who  has  written  the  testator's  name, 
must  lorite  his  own.  He  has  shown  he  can  write.  Other 
witnesses  may  ^^  sign  their  names."  Where  another  person 
writes  the  name  of  the  witness  and  then  the  witness 
acknowledges  the  signature — ^puts  his  mark  to  it,  his  sig- 
num — ^he  literally  signs  ;'  and  what  he  signs  is  his  name — 
i.  e.  he  signs  his  name — ^while  a  mark  alone  would  not  be 
sufiicient.    I  think  the  requisition  of  the  statute  sufficientiy 
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complied  with,  by  the  name  of  the  witness  being  written 
at  the  end  of  the  will,  and  the  witness  putting  his  mark 
thereto.  This  construction  meets  the  design  of  the  Legis- 
lature, in  having  the  name  of  the  witness,  and  excluding 
wills  attested  only  by  marks ;  and  does  not  shut  out  the 
attestation  of  wills  by  illiterate  persons,  when  a  penman 
can  be  found  to  record  the  transaction.  I  should  come  to 
any  other  conclusion  with  regret,  as  otherwise  I  should  be 
compelled  very  frequently  to  reject  wills  attested  by  marks- 
men, the  experience  of  this  office  showing  that  mode  of 
execution  to  be  very  common.  But,  aside  from  the  conse- 
quences, I  do  not  think  the  rule  contended  for  justified 
by  the  language  of  the  statute,  or  consistent  with  the  dis- 
tinction made  between  a  witness  writing  his  name,  when 
he  has  subscribed  the  testator's  name,  and  being  required 
in  all  other  cases,  only  to  ^^  sign  his  name."  There  must, 
then,  be  a  decree  declaring  the  will  in  this  case  duly 
proved. 
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Seabs  vs.  Maok's  Assignees. 
in  the  matter  of  the  estate  o/Wjuaau  Eenwick,  deceased. 

Tmt  aurplofl  of  the  proceeds  of  the  sale  of  the  real  estate  of  a  deceased  per- 
son, remaining  after  the  payment  of  his  debts,  is  distributable  among 
his  heirs,  or  the  persons  claiming  under  them. 

The  sale  and  convejance  by  the  administrator,  under  the  order  of  the  Sur- 
rogate, pass  all  the  estate,  right,  and  interest  of  the  deceased  in  the 
lands  at  the  time  of  his  death,  and  oust  the  title  of  the  heirs  and  all 
persons  claiming  under  them.  Bat  the  title  of  the  heirs  to  the  surplus 
of  the  proceeds^  is  recognized  by  the  statute. 

I(  at  the  time  of  the  sale,  there  are  liens  by  mortgage,  judgment^  or  decree^ 
against  the  portions  of  any  of  the  heira^  it  is  equitable  that  on  a  claim 
filed,  such  liens  should  be  admitted  as  a  valid  chaige  against  the  shares 
of  the  heirs  in  the  surplus. 

The  equity  of  general-lien  creditors,  is  regulated  by  the  priority  existing  at 
the  time  of  the  sale. 

An  amendment  of  a  docket  of  a  judgment  made  after  the  title  of  the  judg- 
ment debtor  has  been  divested  in  due  course  of  law,  does  not  operate 
to  give  a  lien  on  the  estate  so  sold  nn^er  a  prior  incumbrance. 

Where  a  judgment  was  correctly  docketed  in  every  respect  except  that  the 
time  when 'it  was  perfected  was  entered  as  of  1842,  instead  of  1841, 
JSieldf  that  the  error  was  not  substantial  as  against  a  junior  judgment 
creditor  claiming  priority  of  lien  in  consequence  of  such  mistake,  upon 
surplus  monies^ 

S.  M.  WooDBUVF,  for  Mdek't  Amgnees, 

I.  The  sale  had  on  the  8ih  day  of  January,  1851,  by 
order  of  the  Surrogate,  divests  the  lien  of  any  judgment 
creditor  of  Kobt.  J.  Eenwick. 

IL  The  sale  was  had  under  the  Surrogate's  order, 
within  the  existence  of  the  lien  of  the  Mack  judgments. 

m.  K  a  sale  had  been  made  imder  these  judgments, 
of  the  lots  sold  by  the  Surrogate's  order  prior  to  such  last 
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sale,  no  valid  title  coiild  have  been  made,  and  the  pur- 
chaser wonld  have  been  without  remedy, 

lY.  Judgments  are  liens  upon  surplus  proceeds  of  sale, 
according  to  their  priorities  at  the  time  of  commencement 
of  proceedings,  when  such  proceedings  necessarily  termin- 
ate in  a  sale. 

Y.  In  cases  of  foreclosure,  the  role  of  reference  is  to 
ascertain  liens  on  the  premises  sold  at  the  time  of  sale. 
(  Vide  Sup.  Court  Hide  51.) 

YI.  The  proceeds  to  be  distributed  are  in  the  nature 
of  personal  assets,  and  as  such,  liable  to  the  role  of  priority 
governing  executors.  {Vide  AinsUe  vs.  Hadd^j  7 
Faiffe^  439.) 

On  the  question  of  the  jurisdiction  of  the  judge  of  the 
County  Court,  to  make  amendment,  the  following  points 
are  oflfered : — 

I.  By  the  act  of  1844,  §7,  p.  92,  the  legislature  gave 
the  power  fo  the  Courts  of  Com.  Fleas,  to  amend  all  their 
records  rnmo  ^pro  tunc. 

n.  The  yith  art.,  §14,  of  the  constitution,  provides 
that  the  Coimty  Court  shall  have  such  jurisdiction  in  special 
cases  as  the  Legislature  may  prescribe. 

IIL  By  sects.  29  and  36,  of  the  judiciary  act,  pro- 
vision is  made  for  the  Coimty  Court  to  have  the  same  juris- 
diction aa  Com.  Fleas  Courts — not  inconsistent  with  the 
constitution.  (  Vide  Imos  of  1847,  p.  830.  Vide  p.  856, 
§55,^.  336,  §68.) 

lY.    The  proceedings  provided  to  be  had  by  the  above 
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flections  of  the  judiciary  act,  are  legislatiye  constmctioiis 
of  the  constitutioii  on  the  points  in  question.  (  Vide  6th 
Bar.  Sup.  Ckmrt  Refp.^  p.  169.) 

V.  In  the  case  of  Buoha/n,  vs.  Sumner j  3  Barbour  Oh. 
Rep.  165y  there  was  no  docketting  of  the  judgment  which 
could  by  any  possibility  give  notice  to  others,  it  being 
docketed  against  Mr.  Sunmer^  and  not  Mr.  Palmer^  the 
debtor. 

In  the  case  of  Renmckj  the  docket  gave  as  full  notice 
as  if  it  were  in  all  respects  correct. 

The  only  mistake  was  putting  1842  in  place  of  1841,  as 
the  year  of  recovery :  the  county,  the  amount,  the  month 
and  day  of  the  month,  were  all  correct ;  and  Mr.  Sears  had 
as  much  notice  of  the  judgment  when  he  recovered  his,  and 
five  years  before,  as  if  the  error  had  not  been  made.  It 
was  of  no  importance  to  him. 

1.  In  BticJum  vs.  Su/rrmer^  the  Superior  Court,  which 
made  the  order  to  amend,  expressly  reserved  the  rights  of 
the  subsequent  judgment  creditors,  from  which  order  there 
was  no  appeal. 

Here  the  order  of  the  Coimty  Court  is  otherwise ;  it 
directs  the  amendment  nv/ncpro  ttmcy  without  such  reser- 
vation ;  so  that  the  docket  is  now,  as  if  there  had  been  no 
error  in  it  On  this  point  Mr.  Sears  was  heard  before  that 
Court,  and  it  is  resjtcdioata. 

3.  In  Buchoffi  vs.  Su/nrner^  the  rights  of  the  subsequent 
judgment  creditor,  whatever  they  were,  were  fixed  hefare 
the  act  of  ISU. 

That  was  the  principal  ground  on  which  the  Mount 
Vernon  Bank  relied  (j>.  174)  and  on  which  the  Superior 
Court  reserved  their  priority  {p.  176.) 

Here,  Mr.  Sears' judgment  was  long  (ifter  the /act  of 
1844. 

3.  The  Chancellor's  opinion  does  not  indicate  that,  in  a 
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cage  like  the  present,  he  would  haye  given  priority  to  the 
gabsequent  judgment 

That  the  land  had  been  sold  and  converted  into  money, 
could  make  no  difference. 

The  case  of  Stmt  vb.  Grcmt^  19  Wend.^  91,  exhibits  the 
correct  rule :  to  wit.,  that  the  amendment,  in  a  case  like 
the  present,  is  to  be  made  as  against  subsequent  judgment 
creditors,  unless  it  is  shown  they  have  been  misled  by 
the  error,  and  acted  upon  it.  In  that  case  the  cmiount  was 
changed  from  $3,000  to  $30,000 ;  much  more  important 
than  the  date. 


O.  G.  QoDDAiDy/or  MacV%  A$tiffneei, 

I.  Stephen  Mack,  a  judgment  creditor  of  Bobert  J. 
Benwick,  one  of  the  heirs  of  William  Benwick,  is  entitled 
to  receive  the  proceeds  of  the  sale  which  fall  to  Bobert's 
share. 

1.  The  lands  sold  descended  to  the  heirs,  and  the 
judgments  against  Bobert  became  liens  on  his  undivided 
share  in  their  order  of  priority,  those  of  Mack  being  the 
first. 

•  2.  Mack's  judgments  were  liens  on  Bobert's  share 
down  to  the  time  of  the  sale  in  this  case ;  subject,  however, 
to  the  right  of  the  creditors  of  William  to  have  the  property 
sold  for  the  payment  of  his  debts. 

8.  The  sale  by  order  of  the  Surrogate,  though  subject 
by  statute  to  judgments  against  William,  if  there  were  any^ 
was  of  course  free  from  judgments  against  the  heirs.  All 
William's  right  was  sold,  and  his  right  was  not  affected  by 
judgments  against  his  heirs. 

4.  The  liens  on  Bobert's  share  being  divested  by  the 
sale,  and  the  property  vested  in  the  purchasers,  and  there 
being  a  surplus  from  the  sale;  it  must  be  distributed 
according  to  the  rights  of  parties  at  the  time  of  the  sale. 
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This  is  the  rnle  in  all  other  cases  of  the  sale  of  real 
estate  under  foreclosnre,  in  partition,  &c. :  the  proceeds 
are  paid  to  judgment  creditors  as  they  stood  at  the  time  of 
the  sale,  whether  ten  years  have  elapsed  at  the  time  of 
distribution  or  not. 

After  the  property  is  thus  sold,  a  judgment  creditor 
could  not,  by  scire  facias  or  action  of  debt,  revive  his  lien 
on  it. 

K  the  judgments  were  still  liens  on  the  land,  they  would 
be  enforced  against  it,  if  not  paid  from  the  sale. 

The  amount  due  on  Mack's  judgments  much  exceeds  the 
amount  coming  to  Robert.  He  has  no  other  security ;  if 
he  had,  then,  after  being  paid  in  full,  other  judgment  cred- 
itors might,  by  subrogation,  have  the  benefit  of  such  other 
security. 

n.  The  County  Cov/rt  had  power  to  make  the  order 
amending  the  docket. 

Act  of  1844,  chap.  104,  sec.  7,*^.  92,  gives  the  power 
to  the  CovHs  of  Common  Pleas. 

This  power  has  since  been  given  to  the  County  Courts. 

Constitution^  art.  6,  sec.  5.  The  Legislature  retains 
the  power  to  regulate  the  jurisdiction  and  proceedings  in 
law,  &c. 

Constitution^  art.  6,  sec.  14.  The  County  Court  has 
such  jurisdiction  in  special  cases^  as  the  Legislaimre  may 
prescribe. 

Judiciary  Act,  1847,  sec.  29,  p.  328.  County  Courts 
have  power,  to  hear  and  determine  all  matters,  specially 
conferred  hy  Statute  an  the  Courts  of  Common  Pleas. 

Judiciary  Act,  1847,  sec.  36.  All  laws  relating  to  the 
Common  PleaSy  their  powers,  duties,  and  proceedings,  are 
applicable  to  the  ComUy  Cou/rts,  so  far  as  consistent  with 
the  constitution. 

Code,  1851,    sec.  30,  subdivision  11.     County  Courts 
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are  to  exercise  all  powers  and  jurisdiction  conferred,  hf 
staiutej  on  the  Conrts  of  Common  Pleas. 

III.  The  lith  art  of  the  constiitUiony  sec.  5,  transferring 
ewiiB  pending  in  the  Oommon  Fleas  to  the  Supreme  Court, 
does  not  affect  this  question. 

1.  A  judgment  is  not  a  &mt  pending. 

2.  Amending  the  mistake  of  a  clerk  in  docketing  a 
judgment  is  not  a  proceeding  affecting  the  judgment,  like 
a  motion  for  new  trial,  alteration  of  the  record,  &c.,  no 
more  than  issuing^  and  of  course  regtAatmg^  execiUions  on 
judgments,  which  the  55th  sec.  of  the  judiciary  act  pro- 
vides for. 

The  case  8  Sow.  Prao,  Rep.^  175,  sustains  this,  and  only 
enlarges  the  ordinary  import  of  the  word  pending^  so  far  as 
to  embrace  any  proceeding  which  calls  in  question  the 
judgment  itself. 

IV.  The  Surrogate  will  not  deem  it  necessary  to 
inquire  how  the  docket,  of  which  a  transcript  is  now  pro- 
duced, was  entered  on  the  records  of  this  county,  any 
further  than  to  give  each  party  every  opportunity  to  seek 
his  remedy  elsewhere,  to  correct  it  if  it  is  wrong — ^if  the 
alleged  error  will  work  injustice. 

.  Had  the  clerk  of  the  county  amended  the  record  with- 
out any  order ^  the  Surrogate  would  probably  not  look 
beyond  the  docket  as  amended,  except  to  give  the  com- 
plaining party  such  opportunity.  So  if  it  was  alleged  that 
the  court  who  rendered  the  jitdgment  had  no  jvrisdiciiony 
the  Surrogate  would  not  collaterally  investigate  the  ques- 
tion. K  the  Surrogate  looks  beyond  the  docket  as  it  isj  to 
what  it  should  hsy  that  is,  to  make  it  conform  to  the  truth 
and  the  facty  he  then  finds  that  Mack's  judgments  were 
obtained,  and  were  docketed  in  this  county,  before  that  of 
Mr.  Sears. 

Y.  Amending  the  docket  of  a  judgment,  by  correcting 
the  error  of  a  clerk,  nwM  pro  tuncy  is  a  matter  of  course, 
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and  a  subeequent  judgment  creditor  cannot  object.  (3 
Hev.  S.J  p.  424,  §§  7  and  8.)  The  power  also  existed  at 
common  law.  This  is  not  repealed.  (3  Prao.  JRep^  305 ; 
Sunt  VB.  Chant  <&  Towbridgej  19  Wendell^  90 ;  Seaman  yb. 
BraJoBj  1  Comes;  Close  vs.  OiUesfpeyj  3  Johnny  518.) 
J.0^  of  1844,^.  92,  gives  this  power  in  terms. 


Wx.  S.  Skabs,  \npw%on. 

I.  If,  for  the  purpose  of  this  argument  we  consider  the 
judgments  held  by  Gordon  Bumham  as  regularly  docketed 
in  the  office  of  the  Clerk  of  the  County  of  New  York,  the 
lien  of  the  judgments  was  lost  before  tiie  sale  of  the  prop- 
erty on  16th  and  17th  streets  was  made  and  confirmed,  for 
the  following  reasons : — 

1st.  The  judgments  were  docketed  on  the  15th  March^ 
1841. 

2d.  They  continued  a  lien  for  ten  years,  only  as  against 
purchasers  in  good  faith,  mortgagees,  and  judgment  cred* 
itors  or  otherwise.    (2  R.  S.y  4£h  ed.yp.  606,  §  6.) 

8d.  The  order  confirming  the  sale  of  these  parcels  of 
land  was  not  made  until  the  9th  of  May,  1852. 

4th.  The  sale  is  not  made,  nor  the  heirs  divested  of  the 
property,  until  the  order  confirming  the  sale  is  made.  (3 
B.  S.J  Uh  ed.y  p.  290.  §  34 ;  Rea  vs.  McEachran^  13  Wen- 
deELj  p.  465 ;  AMm  et.  (A.  vs.  Baebwick^  20  WendeUy 
p.  241.) 

5th.  The  judgments  held  by  Bumham  must  be  consid- 
ered as  junior  judgments  to  the  judgment  held  by  Sears. 
{ExpoHe  The  Peru  Iron  Company^ 7  Cowen^p.MId},  Tufti 
Admimatrator  vs.  Jhijie^  18  Wendell^  p.  621.) 

6th.  The  distributive  share  of  Bobert  J.  Benwick,  of 
the  proceeds  of  the  sale  of  these  parcels,  must  be  applied  to 
the  payment  of  the  judgment  held  by  Sears,  it  being  the 
prior  lien. 
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IL  On  the  part  of  the  judgment  creditor  Sears,  it  is 
insisted  that  neither  of  the  judgments  recoyered  by  Stephen 
Mack  against  Bobert  I.  Benwick,  in  the  Court  of  Common 
Fleas  for  Tompkins  County,  and  now  claimed  by  Gordon 
Bumham,  ever  formed  a  lien  upon  the  real  estate  of  Bobert 
I.  Benwick,  sold  under  the  decree  of  the  Surrogate, — for 
the  reasons  hereafter  stated : 

1.  The  judgments  purport  to  have  been  docketed  in 
Tompkins  Coimty  Common  Pleas,  on  the  15th  day  of 
March,  in  the  year  1841,  and  docketed  in  the  office  of  the 
clerk  of  the  city  and  coimiy  of  New  York,  on  the  3d  day 
of  May  in  the  year  1842,  as  recovered  on  the  15th  day  of 
March,  in  the  year  1842. 

By  the  Act  of  May  14th,  1840  {See  Statutes  of  1840, 
p.  834,  §  25),  no  judgment  or  decree  which  shall  be  en- 
tered after  this  act  takes  effect,  shall  be  a  lien  upon  real 
estate,  unless  the  same  shall  be  docketed  in  books  to  be 
provided  and  kept  for  that  purpose  by  the  county  clerk  of 
the  counly  where  the  lands  are  situate. 

§  26.  After  this  act  takes  effect,  when  judgments  shall 
be  perfected  in  the  Supreme  Court,  or  at  any  time 
within  five  years  thereafter,  the  clerk,  on  request  and 
on  payment  of  the  fees  for  the  same,  shall  furnish  the 
party  with  one  or  more  certificates  or  transcripts  contain- 
ing all  the  facts  necessary  to  make  a  perfect  docket  of  the 
judgment ;  and  on  presenting  such  transcript  to  any  counly 
clerk,  he  shall  immediately  file  the  same,  and  docket  the 
judgment  in  the  manner  required  by  law,  specifying  the 
court  in  which  the  judgment  was  recovered,  the  day  or 
the  hour  on  which  it  was  perfected,  and  the  day  and  hour 
of  docketing  the  same. 

§  29.  The  judgments  of  the  Superior  Court  of  the 
city  of  New  York,  and  of  any  court  of  common  pleas, 
recovered  after  this  act  takes  effect,  may  be  docketed  in 
the  manner  above  mentioned  in  any  other  county  than 
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.  that  in  which  the  judgment  was  rendered,  with  the  like 
.  effeet  aa  is  aboye  provided  in  relation  to  judgments  in  the 
Bupreme  Court. 

2.  Over  the  judgments  so  docketed,  the  law  did  not 
give  either  of  the  courts  any  power  to  correct,  alter,  or 
amend  the  docket;  and  this  remained  so  until  the  year 
1844,  April  Ist  {See  laws  of  1844,  p.  92,  §  7),  when  the 
Legislature  gave  the  Superior  Court,  and  other  courts, 
power,  to  direct  the  amending  and  correcting  such  dockets, 
and  the  docketing  judgments  nimo  pro  Ume  with  said 
county,  clerks. 

It  clearly  appears  from  the  passage  of  this  act,  that  all 
the  jurisdiction  either  of  the  courts  had  over  their  judg- 
ments an4  the  dockets,  was  conferred  by  the  above  act, 
and  that  the  courts  did  not  previous  to  the  passage  of  that 
act  pretend  to  exercise  any  equitable  or  common-law  juris- 
diction over  these  judgments  or  the  dockets. 

S.  The  Courts  of  Common  Fleas  referred  to  in  that  act, 
have  been  all  abolished  by  the  constitution,  except  the 
Court  of  Common  Fleas  for  the  city  and  county  of  New 
York. 

The  constitution  which  took  effect  on  the  1st  day  of 
January  1847  {AHide  6,  §  14)  declares,  "The  County 
Court  shall  have  such  jurisdiction  in  cases  arising  in 
Justices'  Courts,  and  in  special  cases,  as  the  Legislature 
may  prescribe;  but  shall  have  no  original  jurisdiction 
except  in  such  special  cases." 

The  Legislature  may  confer  equity  jurisdiction  in  spe- 
cial cases  upon  the  County  Courts. 

Article  14,  §  5,  declares  that  jurisdiction  of  ^^all 
suits  and  proceedings  originally  commenced  and  then  pend- 
ing in  any  Court  of  Common  Fleas  (except  in  the  city 
and  county  of  New  York)  shall,"  on  the  first  Monday  of 
July,  1847,  "become  vested  in  the  Supreme  Court,  hereby 
established.  Froceedings  pending  in  courts  of  Common 
Fleas  and  in  suits  originally  commenced  in  Justices'  Courts, 
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flhall  be  transferred  to  the  Conntj  Courts  provided  for  in 
this  constitation." 

This  section  of  the  constitution  vested  in  the  Supreme 
Oourt  every  judgment  then  recovered  in  the  Common  Pleas 
courts,  except  those  included  in  the  exception,  viz.,  those 
judgments  which  originated  in  the  Justices'  Courts.  The 
term  "  pending''  used  in  this  section,  does  not  restrict  this 
section  to  causes  in  a  state  of  litigation,  but  means  all 
judgments  as  well  as  proceedings  upon  which  any  further 
udjudication  was  to  be  had.  This  is  the  only  view  of  the 
section  which  can  be  taken,  to  render  it  consistent  with  the 
constitution  and  the  judiciary  act.  This  construction  has 
been  put  upon  the  section  by  Judge  Welles  in  his  able 
opinion  in  O^Mdley  vs.  Ree%^  3  HcwarcPs  Practice  Heparts^ 
p.  IW. 

4.  The  jurisdiction  of  the  Courts  of  Common  Pleas,  in 
all  actions,  was  by  the  constitution  vested  in  the  Supreme 
Court,  except  such  as  originated  in  the  Justices'  Courts, 
which  are  reserved  by  the  above  section. 

The  judiciary  act  of  1847  (Lam%  of  1847,  i>.  328,  §  29- 
36,)  confers  jurisdiction  upon  tiie  County  Courts  in  certain 
cases. 

§  30.  The  County  Court  in  each  county  shall  have 
power  to  hear,  try,  and  determine  according  to  law, 
suits  and  proceedings  by  %€i/re  fadoB  to  revive  any  judg- 
ment in  said  Court,  or  that  shall  have  been  rendered  in  the 
present  Court  of  Common  Pleas  of  said  county,  or  to  have 
execution  of  judgment. 

The  only  construction  which  can  be  given  to  this  section 
to  make  it  consistent  with  the  constitution,  is  that  the 
County  Court  can  exercise  the  powers  enumerated  in  the 
section,  upon  the  judgments  remaining  in  the  county 
Courts  under  the  constitution.  This  is  the  section  which 
Chief  Justice  Bronson  considers  unconstitutional.  {See  4 
Cijmst.  J?.,  p.  681.,  Oriswdld  vs.  Sheldon.) 

5.  The  58th  section  of  the  judiciary  act  gives  the  8u- 
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preme  Court  power  to  revive  any  judgment  of  the  then 
Supreme  Court,  and  to  have  execution,  and  to  revive  any 
judgment  in  the  Court  of  Common  Pleas  whidi  shall  on 
that  day  become  vested  in  the  Supreme  Court  organized  by 
this  act. 

By  the  59th  section  of  the  same  act,  any  judgment  or 
decision  in  any  suit  or  proceeding  pending  in  any  Court 
of  Common  Pleas  on  the  first  Monday  of  July,  1847, 
which  shall  on  that  day  become  vested  in  the  Supreme 
Court  oi^nized  by  this  act,  may  be  revived,  and  other 
proceedings  had  thereon  by  writ  of  error,  certiorari^  or 
mcmdamus. 

This  is  shown  by  the  division  of  the  clauses  of  the  sen- 
tence.  The  relative  "  which "  must  be  refered  to  the 
principal  subject  of  the  sentence,  which  is  the  judgment  or 
decision.  ^ 

It  provides  for  bringing  a  writ  of  error  in  the  Supreme 
Court,  on  such  judgment.  If,  as  the  judge  of  the  County 
Court  supposes,  suits  before  judgment  only,  became  vest^ 
in  the  Supreme  Court,  and  not  judgments  abready  rendered 
in  the  Courts  of  Common  Pleas,  and.  this  section  means 
only  that  the  suite  or  proceedings  became  vested  in  the 
Supreme  Court,  and  not  the  judgments,  we  should  have 
the  anomaly  of  the  Legislature  providing  for  a  review  of 
judgments  rendered  in  the  Supreme  Court  (for,  the  suit 
being  vested  in  the  Supreme  Court  before  judgment,  the 
judgment  when  rendered,  must  necessarily  be  the  judgment 
of  that  Court)  by  the  same  Supreme  Court ;  and  there  is 
nothing  to  render  it  probable  that  the  Legislature  intended 
to  introduce  any  such  anomaly  as  that  of  a  Court  review- 
ing its  own  judgments  by  writ  of  error.  Whereas,  if  it  is 
the  judgment  or  decision  of  the  Common  Pleas,  that  be- 
comes vested  in  the  Supreme  Court ;  inasmuch  as  it  is  only 
the  judgment  of  the  Court  of  Common  Pleas,  there  is  no 
incongruity  in  its  being  reviewed  by  the  Supreme  Court  on 
writ  of  error. 
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The  last  sentence  of  Section  59  also  shows  that  it  is  the 
judgment  of  the  Common  Pleas  that  became  vested  in  the 
Supreme  Court ;  because  it  provides  for  a  class  of  decisions 
rendered  in  the  Common  Pleas,  which  did  not  become 
vested  in  the  Supreme  Court,  but  in  the  County  Courts. 
This  evidently  refers  to  decisions  in  suits  originally  com- 
menced in  Justices'  Courts,  which  by  Section  5  of  the  con- 
stitution, did  not  become  vested  in  the  Supreme  Court,  but 
were  transfered  to  the  County  Courts. 

6.  If  the  county  judge  is  right  in  his  opinion,  and  the 
judgment  in  this  case  still  remains  in  the  County  Court, 
still  no  power  exists  in  that  Court  to  grant  the  motion  to 
amend.  This  point,  which  is  left  untouched  by  the 
opinion  of  the  county  judge,  is  fatal  to  the  application  to 
amend. 

It  appears  from  the  preceding  acts  that  by  the  judiciary 
act  the  County  Court  had  no  jurisdiction  left  to  it  over  this 
judgment. 

7.  We  will  now  examine  the  jurisdiction  conferred  by 
the  Code  of  1848  upon  the  County  Courts. 

laws  of  1848,  p.  603,  §  33.  «  All .  statutes  now  in 
force  conferring  or  defining  the  jurisdiction,  of  the  County 
Courts  are  hereby  repealed,  and  those  Courts  shall  have  no 
other  jurisdiction  than  that  provided  in  next  section.  But 
the  repeal  contained  in  this  section  shall  not  affect  any 
proceeding  now  pending  in  those  Courts." 

The  38rd  Section  does  not  confer  any  jurisdiction  on 
the  County  Court  over  this  judgment. 

The  Code  of  1849.  {See  Zawe  of  1849,  p.  613-619,  §  29.) 
*'  All  statutes  now  in  force  conferring  or  defining  the  juris- 
diction of  the  County  Courts,  so  far  as  they  conflict  %oith  this 
act  are  repealed,  and  those  Courts  shall  have  no  other  ju- 
risdiction than  that  provided  in  the  next  section.  But  the 
repeal  contained  in  this  act  shall  not  affect  any  proceedings 
now  pending  in  those  Courts. 
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The  Code  of  1851,  p.  11,  see.  29,  is  the  same. 

Section  468  {page  704  of  laws  of  1849)  repeals  all 
statutory  provisioDs  inconsisteiit  with  this  act,  but  the 
repeal  shall  not  reviye  statutes  or  laws  which  have  been 
repealed. 

The  Amendments  to  the  Code^  ly  Act  of  the  Legidature 
^1851,  have  the  same  clause.  ( See  Laws  of  1851  [Oode']j 
jfHige  146,  sec.  468.) 

The  Statute  of  1844  (see  laws  of  1844,  ch.  104,  sec. 
7),  was  repealed  by  the  constitution,  by  the  judiciary  act, 
and  by  the  Code  of  1848, 1849,  and  1851. 

8.  The  judgments  in  question  never  formed  any  lien 
upon  the  real  estate  of  the  defendant  in  the  county  of  New 
York,  for  the  reason  that  they  were  not  docketed  as 
required  by  the  act  of  1840;  and  unless  docketed  as 
required  by  the  act,  the  docketing  in  that  clerk's  office 
had  no  more  force  or  validity  than  if  they  had  never  been 
docketed. 

In  the  case  of  jEb  parte  Becker^  4  HiXCs  i?.,  p.  613, 
Chief  Justice  Bronson  decided  that  a  judgment  recovered 
after  the  Act  of  1840  took  eflFect,  although  in  the  Supreme 
Court,  in  a  suit  commenced  before  the  act  was  passed, 
was  not  a  lien  upon  real  estate,  unless  docketed  in  the 
county  where  lands  are  situate. 

9.  We  will  now  suppose  that  the  County  Court  could 
have  amended  this  docket :  must  not  the  amendment  be- 
subject  to  the  rights  of  other  incumbrancers  and  judgment 
creditors? 

In  the  case  in  10  Wendell^  p.  642  {Ex  parte  BuOer  et 
oH.  vs.  Lewis  Common  Pleas)  in  which  all  the  previous 
cases  are  examined — Justice  Kelson  decided  that  judgment 
creditors  are  on  the  same  footing,  by  the  Bevised  Statutes^ 
that  purchasers  and  mortgagees  were  by  the  Eevised  Laws 
of  1813. 

The  case  in  8  Cowen^  p.  39,  Chichester  et  dl.  vs. 
Cande^  was  upon  the  principle,  1st:  That  the  junior  judg- 


Digitized  by 


Goo^q: 


NEW-YORK,  SEPTEMBER,  1853.  407 

SSABS  Vf.   mack's  assignees. 

ment  creditors  had  notice  of  the  previous  judgment^  and 
2nd:  That  the  preference  contended  for  was  upon  personal 
property.  At  page  68  of  that  casey  the  judge  says :  "  Here 
is  not  a  struggle  in  relation  to  freehold  estate,  the  disposi- 
tion of  which  might  be  controlled  by  the  priority  of  the 
judgments,  which  are  themselves  liens  upon  that  kind  of 
property."    (See  10  Wend. j p.  642.) 

In  those  cases  there  was  notice.  This  case  differs :  there 
is  not  any  notice. 

The  priority  sought  to  be  established  is  upon  real  estate. 

In  the  case  of  Taylor  vs.  Bcmney  et  oZ.,  4  HUl^  p.  619, 
where  the  real  estate  had  been  sold  by  junior  judgment, 
and  iiiefi.fa.  had  been  returned  satisfied  on  the  previous 
judgment,  on  application  to  correct  the  return  of  the^./flf., 
the  Court  reserved  the  rights  of  the  junior  judgment  cred- 
itors. 

10.  Uis  Honor,  Judge  Boardman,  erred  in  allowing  the 
amendment,  for  the  reason  that  the  County  Court  had  no 
jurisdiction  of  the  matter. 

The  jurisdiction  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  other  court  where 
the  proceedings  of  the  former  are  relied  upon,  and  brought 
before  the  latter  by  a  party  claiming  the  benefit  of  such 
judgment  or  proceedings.  (See  4  IToward's  Practice  Hep., 
p.  429  ;  Doty  vs.  Brown.) 

It  was  held  also,  in  the  same  case,  that  if  the  former 
court  acted  without  authority,  its  judgment  and  proceed- 
ings were  void,  and  formed  no  bar  to  a  remedy  brought  in 
opposition  to  them. 


The  Subbooate.  The  real  estate  of  the  intestate  having 
been  sold  for  the  payment  of  his  debts,  the  surplus  of  the 
proceeds  remaining  after  satisfying  all  claims,  was  distri- 
buted among  the  heirs  of  the  intestate,  except  the  share  of 
Eobert  J.  Eenwick,  which  was  reserved  for  further  direc- 
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tions.  The  statute  directs  the  payment  of  the  surplus  to 
the  heirs,  "  or  the  persons  claiming  under  them  "  (2  -ff.  &, 
p.  107,  §  43).  The  sale  and  conveyance  by  the  adminis- 
trator, under  the  order  of  the  Surrogate,  passed  all  the 
estate,  right,  and  interest  of  the  deceased  in  the  lands,  at 
the  time  of  his  death  (2  ^.  aSI,  p.  105,  §  31 ),  and  of  course 
ousted  the  title  of  the  heirs  and  all  persons  claiming  under 
them.  But  the  title  of  the  heirs  to  the  surplus,  remaining 
after  the  payment  of  the  debts,  is  recognised  by  the  statute ; 
and  if,  at  the  time  of  the  sale,  there  were  liens  by  mort- 
gage, judgment,  or  decree  against  the  portions  of  any  of  the 
heirs,  and  which  liens  have  been  cut  off  by  the  sale, — ^it 
would  seem  equitable  that,  on  a  claim  being  jBIed,  such 
liens  should  be  admitted  as  a  valid  charge  against  the 
shares  of  the  heirs  in  the  surplus.  Stephen  Mack's  as- 
signee, and  William  8.  Sears,  judgment  creditors  of  Eobert 
J.  Benwick,  one  of  the  heirs  of  the  intestate,  intervened  for 
the  protection  of  their  respective  interests,  at  an  early  stage 
of  the  proceedings  instituted  for  the  sale  of  the  real  es- 
tate ;  and,  on  the  distribution  of  the  surplus,  they  claimed 
payment  of  their  judgments  out  of  the  share  of  Robert.  Mack 
recovered  two  judgments  against  Robert  J.  Eenwick,  in 
the  Court  of  Common  Pleas  of  Tompkins  coimty,  on  the 
15th  of  March,  1841.  Transcripts  were  filed  in  the  oflSce  of 
the  clerk  of  the  county  of  New  York,  on  the  3rd  of  May, 
1842;  but  the  judgments  were  incorrectly  docketed  as 
perfected  on  15th  of  March,  1842,  instead  of  the  15th  of 
March,  1841. 

Mr.  Sears,  whose  judgment  was  recovered  in  the 
Supreme  Court,  on  the  llth  of  December,  1847,  and  was 
regularly  docketed  in  this  county,  claims  that  the  judg- 
ments of  Mack  were  not  prior  liens  on  Robert's  interest  in 
the  lands  in  question,  by  reason  of  the  defect  or  error  in 
the  dockets.  He  also  urges  that,  even  if  correctly  dock- 
eted, the  liens  had  expired  before  the  sale  ordered  by  the 
Surrogate  had  been  confirmed. 
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The  sale  was  made  the  8th  day  of  January,  1851 ;  the 
report  of  sale  was  filed  Jamiarj  25th,  and,  on  the  same 
day,  an  order  of  confirmation  was  entered.  On  the  Ist  of 
February  the  order  of  confirmation  was  modified  so  as 
to  except  therefrom  four  lots;  and,  on  the  9th  of  May, 
the  order  making  this  exception  was  vacated  as  to  three  of 
the  lots.  I  do  not  deem  it  necessary  to  discuss  the  effect 
of  these  several  orders,  being  satisfied  that  the  equity  of 
general  lien  creditors  is  regulated  by  the  time  of  the  sale. 
Though  the  title  is  not  divested  until  the  conveyance'  is 
made,  yet,  when  the  deed  is  executed,  the  equitable  rights 
of  the  purchaser  relate  back  to  the  time  of  sale.  The  rule 
in  equity  has  been  to  inquire  what  liens  existed  at  the 
time  of  sale,  and  to  make  distribution  accordingly.  If  the 
defect  or  error  in  the  dockets  of  the  Mack  judgments  was 
a  vital  one,  then  they  were  no  liens  at  die  time  of  the 
sale,  and  the  question  is  at  an  end.  It  is  urged,  however, 
that  the  error,  supposing  it  fatal,  was  capable  of  amend- 
ment ;  and  the  county  judge  of  Tompkins  county  having, 
on  the  9th  of  February,  1852,  made  an  order  directing  the 
county  clerk  to  correct  the  dockets,  ntmo  pro  tunCy  it  is 
insisted  that  the  effect  of  this  order  was  to  make  the  judg* 
ments  a  lien.  Without  inquiring  whether  the  county 
judge  was  the  proper  o£Scer  to  order  the  correction  of  the 
dockets,  it  is  manifest  that,  even  if  the  act  of.  1844,  ch. 
104,  §  7,  is  retrospective,  the  order  of  the  county  judge 
was  made  after  ten  years  since  the  recovery  of  the  judg- 
ments, and  of  course  at  a  period  when,  if  originally  dock- 
eted correctly,  they  would  have  ceased  to  become  a  lien. 
Before  his  order,  tiie  sale  of  the  lands  had  been  made,  the 
title  of  the  property  been  passed  by  the  conveyance,  the 
proceeds  been  paid  into  court,  and  the  relative  rights  of 
all  the  parties  been  fixed.  I  think  the  case  is  clearly 
brought  within  the  language  of  the  Chancellor  in  Btiehan 
vs.  Sumner^  2  Barb.  CA.,  -ff.  165,  where  he  says, "  The  rights 
of  the  parties  to  the  surplus  moneys  were   in   nowise 
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affected  hj  the  order  of  the  Superior  Court  to  amend  the 
docket  of  the  respondent's  judgment,  ntmcjpro  tunc.  Be- 
fore that  order  was  made,  the  mortgaged  premises  had 
been  sold  and  conveyed  hj  the  master,  and  the  surplus 
moneys  had  been  brought  into  this  Court ;  so  that,  if  the 
Superior  Court  had  the  power,  under  the  Act  of  April, 
1844,  to  order  a  judgment  to  be  docketed  ivune  pro  tuncj 
so  as  to  give  it  a  priority  as  a  lien  upon  real  estate  over 
an  intermediate  judgment,  it  could  not  give  a  lien  upon 
real  estate  which  had  been  sold  and  conveyed  under  a 
decree  upon  a  prior  incumbrance,  long  before  that  order 
was  made." 

It  is  clear,  in  the  present  case,  that  the  order  of  the 
county  judge  could  not  make  the  judgments  a  lien  on  the 
lands,  after  the  lapse  of  ten  years  since  the  recovery  of  the 
judgments,  and  after  the  lands  had  been  duly  sold  upon  a 
prior  lien.  The  force  and  effect  claimed  for  his  order,  then, 
are  no  less  than  that  it  made  the  judgments  a  lien  upon 
surplus  moneys — ^a  subject  over  which,  it  seems  to  me,  no 
jurisdiction  was  vested  in  him.  In  Btcchun  \&.  Sumner^ 
the  order  of  the  Superior  Court  amending  the  docket  was 
made  within  ten  years  from  the  recovery  of  the  judgment ; 
in  the  present  instance  it  was  made  after  the  expiration  of 
the  ten  years.  In  other  cases,  action  was  had  within  the 
ten  years-  (JSb  parte  BuOer  vs.  Lewis  Co.  C.  P.,  10 
Wend.y  642.  Both  vs.  Sclihes,  6  Barb.  308.)  In  Hunt  vs. 
Oranty  19  Wend.y  90,  the  order  was  made  two  years  after 
judgment  entered.  That  case  establishes  the  power  of  the 
court  to  make  the  amendment  in  a  material  point,  as 
against  subsequent  incumbrances;  but  it  may  well  be 
doubted,  if  the  relief  would  have  been  granted,  if  the  lien, 
as  against  subsequent  judgments,  had  expired  without  any 
proceedings  having  been  taken  to  enforce  it  The  largest 
effect  that  can  be  claimed  for  the  order  of  amendment  of 
the  county  judge  is,  that  it  would  have  effected  a  lien 
nunc  pro  tunc,  if  there  had  been  anything  for  it  to  act 
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upon.  And  though  I  cannot  perceive  how  the  making  the 
lien  now  as  good  as  it  might  have  been  then^  conld  have 
the  effect  of  extending  the  lien  beyond  ten  years,  as  against 
junior  judgments;  yet,  supposing  my  view  on  that  point 
erroneous,  it  seems  a  sufScient  answer  that  the  lands  were 
sold  and  conveyed,  and  the  power  to  amend  was  invoked 
too  late. 

The  question  then  is  narrowed  down  to  the  point, 
whether  tiie  dockets  of  the  judgments  made  on  the  3rd  day 
of  May,  1842,  were  so  defective  as  to  prevent  a  lien  attach- 
ing on  the  lands?  The  statute  declares  that  judgments  shall 
not  affect  lands,  unless  docketed  "  as  "herein  directed  "  (2 
B.  8.,  p.  860,  §11  [  §  12]) ;  and  provides  that  the  clerk  shall 
enter,  in  an  alphabetical  docket,  a  statement  of  such  judg- 
ment, containing  the  names  of  the  parties,  ^<  with  their 
places  of  abode,  titles,  trades,  or  professions,  if  any  such  are 
stated  in  such  record,"  the  amount  of  the  judgment  and 
costs,  and  ^'  the  hour  and  day  "  of  entering  such  docket. 
The  act  of  1840,  directing  judgments  to  be  docketed  in 
the  office  of  the  clerk  of  the  county  where  the  lands  are 
situated,  required  the  clerk  to  file  the  transcript  and  ^^  doc- 
ket the  judgment,  in  the  manner  required  by  law,  specify- 
ing the  court  in  which  the  judgment  was  recovered,  the  day 
and  the  hour  on  which  it  was  perfected,  and  the  day  and 
hour  of  docketing  the  same."  (  Laws  1840,  eh.  886,  §  26.) 
Supposing  "  day  "  to  mean  date ;  is  an  error  in  the  date,  of 
necessity  fatal  to  the  regularity  of  the  docket?  If  every- 
thing prescribed  to  make  a  perfect  docket  is  essential,  a 
mistake  in  the  hour,  the  day  of  the  month,  or  in  the  abode, 
title,  trade,  or  profession  of  the  parties,  would  be  fatal. 
And  yet,  that  can  hardly  be  contended.  What  terms  are 
mandatory  and  what  directory  in  a  statute,  has  often 
been  discussed.  Negative  words  make  a  statute  impera- 
tive ;  and  in  this  case  the  statute  uses  negative  words :  "  No 
judgment  shall  affect  any  lands,  &c.,  unless  the  record 
thereof  be  filed  and  docketed,  as  herein  directed."    These 
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are  imperative  words  {Dwarris  on  Staiutes^  T16 ) ;  but 
then,  do  thej  require  a  literal  complianee  in  every  precise 
particular,  or  a  substantial  compliance  ?  {Rex  vs.  JBirmr 
mgham^  8  £.  <&  G.^  29.)  A  substantial  compliance  would 
appear  to  be  8u£Elcient.  Form  may  be  of  essence,  but  even 
then  a  substantial  conformity  is  enough.  {Damson  vs.  6fiUy 

1  -Ew^.,  62.)  Time  may  be  of  essence,  but  the  precise  time, 
in  many  cases,  is  not.  {Bex  vs.  Zoaodaley  Burr^  447.)  In 
Braithwaite  vs.  WattSy  2  Crom.  8  Jerms^  318,  only  the 
issues  were  docketed,  and  not  the  judgments.  In  Sale  vs. 
Cronypton^  2  St/range^  1209,  there  was  a  material  error  in 
the  name.  In  Hunt  vs.  Chrant^  19  Wend.  90,  there  was  a 
mistake  in  the  amount.  In  Lamdon  vs.  Ferguson^  8  Ruse. 
Ch.  R.y  349,  the  judgments  had  not  been  docketed  at  all, 
through  the  fault  of  the  clerk.    In  Bi^han  vs.  Sumner^ 

2  Bart.  Ch.  R.  165,  the  docket  was  not  made  under  the 
surname,  but  the  Christian  name. 

An  error  in  the  date  of  the  judgment  may  be  material, 
as,  for  example,  where  the  judgment  is  described  as  per- 
fected at  an  earlier  period;  but  in  the  present  case  tiie 
mistake  was  in  placing  it  a  year  later — a  circumstance  in 
nowise  affecting  or  prejudicing  the  junior  judgment  cred- 
itor. The  judgment  was  docketed.  The  docket  stated  ex- 
actly the  names,  amount,  the  day  and  hour  when  perfected, 
but  erred  in  the  year,  making  it  1842  instead  of  1841. 
Though  liens  on  land  are  given  only  by  statute,  and  cannot 
be  extended  in  equity  {Mower  vs.  jK^,  6  Paige^  88;  6 
Ohio  R.  162),  yet  I  am  loth  to  hold  the  mistake  of  the 
docket  in  this  case  such  a  substantial  and  material  defect, 
as  to  prevent  the  lien  attaching;  and  must,  therefore, 
decree  payment  out  of  the  surplus  moneys,  first  to  the 
assignee  of  the  Mack  judgments. 
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In  the  matter  of  the  Estate  of  Bbkjamik  Lobd,  deceased. 

The  teetator  directed  his  ezeenton  to  take  poeeeeeion  of  his  estate,  real 
and  personal,  and  to  paj  to  M.  Y.  Y.  the  net  income  to  be  deriyed 
from  his  store  in  Cedar  Street.  The  premises  in  question  were  sold 
and  conveyed  bj  the  testator,  in  his  lifetime,  and  a  bond  and  mortgage 
taken  for  Uie  consideration  money, — ^Held,  that  the  devise  was  revoked 
by  the  conveyance. 

In  ease  of  a  devise  to  brothers  andaisters  surviving  at  the  testator's  decease 
and  the  descendant*  of  eadh  as  should  then  be  dead,  snch  deieendanU  to 
take  the  share  or  portion  which  would  have  otherwise  belonged  **  to  snch 
deceased  />aren^''-r-At  the  testator's  death  there  were  four  surviving 
sisters,— »and  descendants,  children  and  grand-children,  of  six  deceased 
brothers  and  sisters^— Held  that  the  four  sisters  each  took  one  tentli» 
and  the  descendants  of  each  deceased  brother  and  sister  took  one  tenth. 

The  term  descendants  properly  includes  every  person  descended  from  the 
stock  referred  ta  A  devise  to  descendants  equally  to  be  divided  be- 
tween them,  embraces  all  the  descendants  of  every  degree,  per  capita. 

Whether  descendants  are  to  take  per  capita  or  per  sUrpet  is,  however,  a 
question  of  intention,  to  be  judged  of  by  the  will.  A  devise  to  descend- 
ants of  the  share  of  their  deceased  parent,  in  connection  with  other  por- 
tions of  the  will  tending  to  show  that  the  testator  looked  to  the  princi- 
ple of  representation,  may  restrain  the  import  of  the  term  descendants 
to  chfldren  and  the  descendants  of  children,  so  that  they  take  per  etirpee, 
and  not  per  ctgtita. 

R  G.  Bknxdict,  /or  Execwtor. 

Chas.  a.  Pkabodt,  Joseph  Dani^  G.  W.  Woodxak,  for  Legateee. 


The  Surrogate.  The  testator,  after  directing  the  pay- 
ment of  his  debts,  disposed  of  his  estate  as  follows :  ^^  Second, 
it  is  mj  will  that  my  execntors,  hereinafter  named,  or  the 
survivors  or  snrvivor  of  them,  or  such  of  them  as  shall  act  for 
the  time  being,  shall  take  possession  of  all  my  present  and 
hereaftier  to  be  acquired  estate,  real  and  personal,  and  receive 
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allrents,  interest,  dividends,  and  income  thereof;  and  out  of 
the  same  keep  the  said  real  estate  in  repair,  and  paj  the 
charges  thereon ;  and  keep  the  personal  estate  invested,  and 
call  in  and  re-invest  the  same  from  time  to  time,  as  thej 
shall,  in  their  judgment,  think  most  for  the  interest  of  mj 
estate ;  and  distribute,  divide,  and  pay  over  the  said  nett 
income  as  follows :  To  Mary  Yan  Yeghten,    ...    the 
nett  income  to  be  derived  from  my  store,  number  one  hun- 
dred and  forty-seven  Cedar  Street,  in  the  city  of  New 
York    .    .    .    out  of  the  residue  and  remainder  of  said 
nett  income  of  my  said  estate,  pay  to  Sarah  Louisa  Beed  . 
.    .    the  sum  of  two  thousand  dollars  a  year,  during  her 
natural  life ;  all  the  rest,  residue  and  remainder  of  the  nett 
income  of  my  estate  pay  over  to,  and  distribute  and  divide 
among  my  brothers  and  sisters  who  shall  be  then  surviving, 
and  the  descendants  of  such  as  shall  then  be  dead,  and  my 
brother-in-law,  Caleb  Knapp,  of  North  Stamford,  in  the 
State  of  Connecticut,  equally.    That  is  to  say,  if  any  of  my 
brothers  and  sisters  shall  be  dead,  leaving  them  surviving 
any  descendant  or  descendants,  then,  such  descendant  or 
descendants  shall  take  the  share  or  portion  which  would 
otherwise  have  belonged  to  such  deceased  parent.    And  . 
in  case  the  said  Caleb  Enapp  shall  be  then  dead,  leaving 
him  surviving  his  wife  Lavinia,  then  such  share  to  be  paid 
to  her,  and  if  she  be  dead,  then  to  her  descendants. 
2%ird,  upon  the  death  of  Mary  Yan  Yeghten  aforesaid,  it 
is  my  wiU  that  my  store,  No.  147  Cedar  St;,  be  sold,  and 
the  proceeds  thereof  and  arising  therefrom  be  equally 
divided  among  my  brothers  and  sisters  and  Lavinia  Sinapp, 
wife  of  the  said  Caleb  Knapp,  in  the  same  manner  as  if 
the  said  Lavinia  was  my  own  sister  and  I  had  died  intes- 
tate ;  and,  in  case  either  of  my  brothers  or  sisters,  or  the 
said  Lavinia  Enapp,  shall  then  be  dead,  leaving  surviving 
any  descendant  or  descendants,  that  then  and  in  such  case 
such  descendant  or  descendants  shall  take  the  share  or 
portion  which  would  otherwise  have  belonged  to  such 
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parent,  the  share  of  the  said  Lavinia  Enapp  being  subject 
to  the  life  interest  of  the  said  Caleb  Enapp  therein.  The 
income  alone  of  the  said  share  of  Lavinia  Enapp  shall  be 
paid  to  her  said  husband  during  his  natural  life,  and  after 
his  death  to  the  said  Lavinia  Enapp,  and  after  her  death 
her  share  to  be  divided  among  her  heirs.  Jfburth^  upon 
the  death  of  the  said  Sarah  Louisa  Eeed,  it  is  my  will  tiiat 
the  whole  of  the  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  be  equally  divided  among  the  same 
persons  and  in  the  same  manner  as  directed  in  the  n^xt 
preceding  article  of  this  my  will." 

The  executors  were  authorized  to  sell  the  real  estate,  if, 
in  their  judgment  necessary  ^<  in  order  to  distribute  and 
divide  the  same." 

The  store  in  Cedar  Street,  the  income  of  which  was 
given  by  the  second  article  of  the  will  to  Mary  Van  Vegh- 
ten,  was  sold  by  the  testator  in  his  lifetime,  and  a  bond  and 
mortgage  were  taken  for  the  consideration  money.  This  con* 
veyance  effected  a  revocation  of  all  the  devises  and  pro- 
visions contained  in  the  will  relative  to  that  lot.  This  was 
the  rale  at  common  law,  audit  ife^|  jbognized  by  the  Re- 
vised Statutes.  {Adams YS.Winne,TPaige^ 97;  5iIi.S.j 
p.  65,  §  40  [48],  41  [49],  1  Jarmin,  130).  The  title  of  the 
testator  was  wholly  divested,  by  his  own  act ;  by  the  con- 
veyance, he  parted  with  the  property;  and  there  is  nothing 
for  the  devise  to  act  upon.  If  there  had  been  no  will, 
nothing  would  have  descended  to  his  heirs.  The  subject- 
matter  is  gone,  and  no  substitute  has  been  expressly  provided. 
The  alteration  was  made  by  the  deed,  and  the  provisions 
of  that  instrument  were  wholly  inconsistent  with  the  terms 
and  nature  of  such  previous  devises.    (2  H.  S.,  jf>.  65,  §  40.) 

The  net  income  of  the  estate,  aflier  paying  the  annuity 
to  Mrs.  Seed,  is  to  be  divided  among  the  testator's  brothers 
and  sisters,^^  then  surviving,"  and  his  brother-in-law,  equal- 
ly. K  any  brother  or  sister  died  before  the  testator,  with- 
out issue,  there  would  be  no  lapse,  but  the  survivors  would 
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take  an  increased  amount.    If  any  had  died  leaving  issne, 
the  issue  was  to  be  substituted  to  the  share  of  the  parent 
The  gift,  in  such  case,  however,  is  made  to  the  ^^  descend- 
ants ;"  and  the  question  naturally  arises,  who  were  intend- 
ed by  this  term?    Six  of  the  testator's  brothers  and  sisters 
were  dead,  at  the  time  of  his  decease,  and  they  had  left  chil- 
dren and  grandchildren ;  was  it  designed  that  the  children 
and  grandchildren  should  tskeper  stirpes  or  per  capita t 
The  term  descendants  properly  includes  every  person  de- 
scended from  the  stock  referred  to.    Thus,  a  devise  "to  the 
descendants  of   Francis  Ince,"  "to  be  eqicaUy  divided 
amongst  them,"  has  been  determined  in  favor  of  all  the  de- 
scendants j?^  capita^  and  without  reference  to  the  degrees  of 
kindred  or  to^the  rule  of  representation.    {Orosdy  vs.  Olare, 
Anib.  397.)    A  direction  to  distribute  the  proceeds  of  real 
estate  "  equally  between  the  descendants  of  T.  F.,  deceased," 
has  been  held  to  include  all  the  descendants  of  T.  F.,  chil- 
dren and  grandchildren,  j?^  capita.  {Buder  vs,  Stratton,  3 
£ro.  O.  (7.,  367.)    The  words  "to  be  equally  divided  be- 
tween them,"  in  both  the  above  devises,  it  may  be  observed, 
showed  an  intention  .^e  ^listiibute,  jpdr  capita.    Such  would 
be  the  effect  of  the  word  "  equally?,''  as  used  in  the  second 
clause  of  the  will  now  under  consideration,  were  it  not  for 
the  provision  that  the  descendants  shall  take  the  share 
which  "  would  otherwise  have  belonged  to  such  deceased 
parent."    The  four  surviving  sisters  of  the  testator  will 
therefore  take,  each,  one  tenth  of  the  income;  and  the 
descendants  of  the  six  deceased  brothers  and  sisters  will 
take  the  one-tenth  their  ancestor  would  have  taken  if  living. 
But  the  point  again  arises,  how  shall  these  descendants  take^ 
per  stirpes  or  per  capita  t    The  broad  import  of  the  term 
"descendants,"  is  sometimes  narrowed,  where  there  is 
ground  for  judging  that  it  was  intended  in  a  restricted 
sense.    Thus  the  word  "  issue,"  which  is  co-extensive  with 
"  descendants,"  and  includes  every  degree  {Davenport  vs. 
Ha/nhwry^  8  Fi*.,  257;  Freeman  vs.  Parsley y  3  Vesey^  421 ; 
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Oddie  vs.  Woodford,  3  My,  <&  Or.,  584 ;  Bemal  vs.  Bemal, 
Id.,  559),  has  been  restrained  to  the  sense  of  "  children." 
{Harsepool  vs.  Watson,  3  Ve^ey,  383  ;  JFhrrant  vs.  JRchols, 
9  Beuv.,  327 ;  Edwards  vs.  Edwards,  12  jBe^.,  97 ;  /Si^i^ 
vs.  Swift,  8  Simon,  168 ;  Goldie  vs.  Oreamts,  14  Simon, 
348.)  In  /S'/JZ<?y  vs.  P^rry,  7  Fe*.,  522,  the  gift  was  to  J. 
E.  and  M.,  if  living,  but  in  the  event  of  death  "  the  lawful 
issue  of  every  one  of  them  shall  equally  have  and  enjoy 
the  share  which  their  respective  parents,  if  living,  would 
have  had ;"  and  Lord  Eldon  held  that,  as  the  word  parent 
meant  father  or  mother,  the  correlative  term  issue  meant 
children.  I  have  no  doubt,  in  the  present  case,  it  was 
intended  the  children  of  deceased  brothers  and  sisters 
should  take,  and  not  to  let  in  children,  grand-children,  and, 
perhaps,  great-grand-children,  equally.  He  directs  the 
division  among  his  brothers  and  sisters  and  the  descendants 
of  those  who  should  be  dead,  "  equaUy,^^  but  immediately 
qualifies  the  provision  by  declaring  that,  if  any  of  his  bro- 
thers and  sisters  should  be  dead,  leaving  descendants,  the 
issue  should  take  only  the  share  of  the  parent.  So  again, 
in  the  third  clause  of  the  will,  which  is  in  substantial  har- 
mony with  the  second  clause,  the  gift  is  to  his  brothers  and 
sisters,  and  Lavinia  Kjiapp  subject  to  the  life-estate  of  her 
husband,  to  be  equally  divided  "  in  the  same  manner,  as  if 
the  said  Lavinia  had  been  my  own  sister  and* I  had  died 
intestate ;"  and  in  case  of  the  death  of  either  of  the  brothers 
and  sisters,  leaving  descendants,  then  such  descendants  to 
take  the  share  which  would  have  gone  to  "  such  parent,"  and 
in  the  case  of  Lavinia's  death,  her  share  to  pass  to  her  "  heirs." 
In  construing  the  words  "  descendants,"  "  heirs,"  "  such 
deceased  parent,"  and  "  such  parent,"  and  having  reference 
to  the  substitution  of  the  "  descendants  "  to  the  share  of  the 
"  parent,"  and  to  the  gift  of  Lavinia's  share  over  to  her 
"  heirs,"  and  bearing  in  mind  that  equality  is  carefully  pre- 
scribed among  the  brothers  and  sisters,  and  omitted  when, 
speaking  of  their  descendants, — ^I  think  we  may  reasonably 
27 
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conclude  the  testator  intended  to  regard  each  deceased 
brother  and  sister  as  a  stock  of  descent,  and  while  using 
the  word  ^'  descendants  "  in  the  sense  of  children  and  the 
descendants  of  children  still  had  regard  to  representation. 
On  a  strict  construction,  perhaps,  onlj  the  children 
would  take ;  but,  a  reasonable  regard  being  had  to  the 
mode  of  division  prescribed  on  the  death  of  a  brother 
or  sister,  that  the  descendants  should  take  the  share  of 
"  such  parent ;"  and  to  the  employment  of  the  term  "heirs  " 
in  the  case  of  Lavinia,  which,  in  respect  to  personal  estate, 
is  synonymous  with  "jiext  of  kin"  (1  Roper  en  Lego- 
oiesj  88),  I  am  satisfied  the  nearest  approximation  to  the 
intention  will  be  attained  by  holding  that  the  children  of 
deceased  children  are  entitled  as  "  descendants,"  but  only 
to  the  share  of  their  deceased  parent  In  Stonor  vs.  Cur- 
ioen,  5  Simon,  273,  where  the  words  were, "  devolve  to  her 
issue  at  her  death,"  the  Vice  Chancellor  held  that  children 
and  gra^d-children  would  take  per  stirpes ;  saying,  "  It 
would  be  unreasonable  to  suppose  that  this  testator,  who 
evidently  has  looked  to  succession,  could  mean  that  a  child 
of  a  deceased  child  should  take  co-extensively  with  the 
children."  {fiusJmey  vs.  Henry,  4  Paige,  345.)  Of  course, 
the  effort  in  testamentary  cases  is  always  to  strive  after  the 
testator's  intention ;  and,  in  doing  that,  the  court  may  fairly 
pay  attention  to  the  legitimate  consequences  of  adopting  a 
certain  rule  of  construction,  and  inquire  whether  it  is 
reasonable  to  suppose  the  testator  contemplated  an  inter- 
pretation leading  to  irrational  or  inconvenient  results.  It 
is  true,  that  where  the  terms  used  are  unequivocal,  judicial 
speculation  should  not  be  indulged ;  but  when  terms  of 
general  and  comprehensive  meaning  have,  in  certain  rela- 
tions, been  used  in  a  restricted  sense,  a  construction  accom- 
modated to  both  senses  seems  to  come  nearest  the  intention 
of  the  testator.  Whilst  holding,  therefore,  that  the  term 
descendants  is  suflSciently  broad  to  let  in  children  and 
grand-children,  yet,  the  use  of  the  term  "  descendants  "  as 
a  correlative  of  "  parents,"  in  connection  with  other  indica- 
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tdoiis  of  the  establishment  of  the  principle  of  representation 
bj  the  testator,  is  sufficient  to  restrain  the  general  import 
of  the  word  '^  descendants,"  so  that  grand-children,  whose 
parents  were  living,  conld  not  take  with  their  parents. 
This  lets  in  children  to  equal  shares,  and  grand-children  to 
the  share  their  parents  would  have  taken  if  living.  The 
decree  should,  therefore,  declare  that  the  income  of  the 
estate  became  vested,  on  the  testator's  decease,  in  the  bro- 
thers and  sisters  then  living,  and  the  descendants  of  those 
then  dead,  per  stirpes.  The  share  of  the  income  bequeathed 
to  Caleb  Knapp,  on  his  decease  became  vested  in  his  wife, 
and,  on  her  decease,  will  pass  to  her  heirs  or  next  of 
kin.  This  construction  might  be  doubtful,  looking  at  the 
second  clause  of  the  will  alone ;  but  it  is  obvious,  by  refer- 
ence to  the  third  clause,  that  Caleb  Knapp's  interest  in  the 
income  was  designed  to  last  for  his  life  only. 

In  respect  to  the  division  of  the  principal  of  the  estate, 
on  the  decease  of  Sarah  Louisa  Eeed,  I  am  of  opinion  that 
the  descendants  of  such  brothers  and  sisters  of  the  testator 
as  were  dead  at  his  decease,  took  on  the  testator's  death 
absolute  vested  estates ;  and  the  decree  must  provide  for 
the  division  of  the  principal  among  them,  upon  the  same 
principles  as  already  stated  in  respect  to  the  income.  If 
any  of  the  testator's  brothers  or  sisters  should  be  living 
at  the  time  of  the  division  of  the  principal,  they  will 
take  equal  shares,  absolutely.  If  they  should  happen  to 
have  died,  leaving  issue,  their  descendants  living  at  the 
time  of  their  decease  will  take  the  shares  of  their  ancestors, 
per  stirpes^  on  the  same  principles  as  laid  down  in  relation 
to  the  division  of  the  income. 

The  share  of  Mrs.  Knapp  in  the  principal  will  not,  how- 
ever, pass  to  her  absolutely.  It  is  dear,  from  the  third 
clause  of  the  wiU,  that  she  only  takes  a  life-estate.  The 
executors  will,  therefore,  pay  her  the  income  of  that  share, 
during  her  life ;  and,  on  her  decease,  the  title  to  the  princi- 
pal will  vest  in  her  ^<  heirs."    In  speaking  of  the  income  of 
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this  share,  the  testator  limits  it,  on  Mrs.  Enapp's  decease, 
to  her  "  descendants,"  and  that,  too,  in  a  clause  of  the  will 
where  he  nses  "  descendants "  as  the  correlative  of  "^a- 
renV'^  I  think  all  these  terms  have  been  employed  with 
the  idea  of  denoting  succession ;  and  the  persons  who  would 
take  Mrs.  Enapp's  estate  on  her  decease,  bj  succession,  are 
the  parties  entitled  to  the  remainder  after  her  life  estate,  and 
they  should  take  per  stirpes^  and  not  per  capita.  The  de- 
cree will  contain  a  direction  for  the  disposition  of  this  share 
of  the  principal,  in  conformity  with  this  view. 


Mo  parte  Hobnby. 

Tbs  testator,  by  his  will,  gave  a  legaoj  of  fiye  hundred  dollars  '*  to  his 
nephew,  Jamea  Hornby,  son  of  his  brother  Frederick.**  It  appearing 
that  Frederick  had  no  son  named  Jame^  and  that  James  had  a  son 
named  Frederick ;  and  the  dranghtoman  of  the  will  baring  testified 
that  the  testator  directed  the  legacy  to  '*  James'  son  Frederick ;"  and 
other  satisfactory  evidence  having  been  given  of  the  intention  of  the 
testator  at  the  time  of  making  the  will,  showing  the  legacy  was  designed 
for  Frederick  the  son  of  James, — ffeld,  that  the  words  of  the  clause  in 
question  might  be  transposed,  and  the  mistake  corrected  so  that  the 
will  might  be  read  in  conformity  to  the  fact 

Oenerally,  parol  proof  cannot  be  received  to  vary  a  will,  where  its 
meaning  is  plain  and  its  provisions  are  susceptible  of  application. 
But  evidence  of  all  material  facts  is  admissible,  in  aid  of  the  exposition 
of  a  will;  and  it  is  competent,  by  means  of  extrinsic  evidence,  to  place 
the  court  in  the  situation  of  the  testator,  so  as  to  facilitate  and  ensure 

the  ascertainment  of  his  intention. 

» 

It  is  competent  to  give  evidence  of  the  testator^s  declarations  at  the  time  of 
making  the  will,  where,  as  the  will  is  written,  there  is  no  one  to  answer 
the  precise  description  in  the  instrument 

In  construing  a  will,  words  may  be  transposed,  to  effectuate  the  testator's 
intention  as  gathered  from  the  will  and  from  extrinsic  proof,  when, 
as  the  clause. stands,  it  is  inapplicable  to  an  existing  state  of  facts,  but 
if  transposed,  it  will  be  consistent  and  applicable 
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The  Suekogate.  Upon  the  final  adjustment  of  the  ac- 
counts of  the  executor,  it  becomes  necessary  to  pass  upon 
the  bequest  of  five  hundred  dollars  to  one  of  the  testator's 
nephews.  The  language  is,  "  I  give  and  bequeath  to  my 
nephew,  Jarn^  Hornby,  son  of  my  brother  Frederick."  It 
appears  that  the  testator's  brother  Frederick  had  no  son 
named  JameSy  while  his  brother  James  had  a  son  named 
Frederick^  so  that,  if  the  words  are  read  as  they  stand,  there 
is  no  legatee  to  answer  the  description ;  while,  on  the  con- 
trary, if  they  are  transposed  so  as  to  read,  "  Frederick 
Hornby,  son  of  my  brother  James,"  there  will  be  a  legatee 
correctly  described.  It  is  shown  by  the  draughtsman  of 
the  will,  that  the  testator  directed  this  legacy  to  ^^  James' 
son  Frederick;"  and  that  upon  engrossing  the  instrument, 
error  was  made  in  making  the  gift  to  James,  the  son  of 
Frederick.  Other  satisfactory  evidence  is  also  adduced  of 
the  declarations  of  the  testator  at  the  time  of  making  or 
pre|)aring  the  will,  which  shows  that  he  designed  the 
legacy  for  the  son  of  his  brother  James,  and  that  the 
description  of  the  legatee  is  a  sheer  mistake.  But  can  such 
evidence  be  received  ?  The  general  rule  is  clear  that  parol 
proof  cannot  be  used  to  vary  a  will,  where  its  meaning  is 
plain  and  the  provisions  are  susceptible  of  application. 
But  it  often  becomes  a  necessary  and  legitimate  inquiiy 
to  ascertain  who  are  the  legatees  intended  by  the  test- 
ator, when,  from  misdescription  or  other  circumstances, 
that  point  is  left  in  uncertainty.  For  example,  in  the  pres- 
ent case  it  is  proper  to  ascertain  whether  the  testator's 
brother  Frederick  had  a  son  named  James.  If  the  fact  had 
been  so,  the  investigation  would  have  terminated ;  and  on 
finding  a  legatee  to  answer  the  description,  no  proof  in  con- 
tradiction of  the  will  could  have  been  received.  But  it 
turns  out  that  there  is  no  person  to  answer  the  description 
as  it  stands,  while  if  the  words  are  transposed  a  legatee  is 
found. 

It  is  undoubted,  that  evidence  of  all  material  facts  is 
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admissible  in  aid  of  the  exposition  of  a  will ;  and  it  is  com- 
petent, by  means  of  extrinsic  evidence,  to  place  the  court 
in  the  situation  of  the  testator,  so  as  to  facilitate  and  ensure 
the  ascertainment  of  his  intention.  But  the  more  recent 
course  of  decision  in  the  English  cases,  has  tended  to  limit 
extrinsic  proof  to  explanatory  evidence  of  facts,  and  to 
exclude  proof  of  the  testator's  intentions  and  declarations, 
except  in  the  single  instance  of  a  description  in  the  will 
unambiguous  in  its  application  to  each  of  several  subjects. 
{MUler  vs.  TramrSj  8  JBing.,  244 ;  Doe  vs.  Needa^  2  M.  dk 
TT.,  129  ;  Hiscocks  vs.  HUcodka,  5  M.  cfe.  TT.,  363;  Wigram 
on  Mctrinsio  JEkiderice^  169.)  I  do  not  understand  the  de- 
cisions of  our  own  courts  to  have  proceeded  to  this  extent, 
and  think  evidence  of  the  testator's  declarations  at  the  time 
of  making  the  will  admissible  where,  as  the  will  stands, 
^  there  is  no  one  to  answer  the  precise  description.  {Jackaon 
^  vs.  White,  8  J.  R.,  47 ;  Jackson  vs.  SiU,  11  J.  R.,  201 ; 
Mann  vs.  Mam^n,  14  J.  JR.,  1 ;  Doe  vs.  Roe,  1  Wend,,  641 ; 
WiUiams  vs.  Orary,  4  Wend.,  443  ;  1  John.  Ch.  R.,  243 ; 
Oa/rdner  vs.  Heyer,  2  Paige,  11.)  The  distinction  that 
permits  evidence  of  facts,  but  not  of  declarations,  acts,  and 
statements  of  the  testator,  is  sustained  in  the  English  cases, 
and  by  Vice-Chancellor  Wigram,  in  his  learned  treatise, 
with  force  and  subtlety ;  but  I  am  not  aware  that  it  has 
been  adopted  as  the  law  of  this  State. 

Aside  of  the  proof  afforded  of  the  intentions  of  the  test- 
ator in  the  present  instance,  the  principle  that  in  construing 
a  will  words  may  be  transposed,  to  effectuate  the  testator's 
intention  as  gathered  from  the  will  and  from  existing  facts 
proved  extrinsically,  comes  in  to  aid  the  bequest  now  under 
consideration.  {Covenhoven  vs.  Shuler,  2  Paige,  122.)  In 
Ma/rshdll  vs.  Hopkins,  15  East.,  309,  the  devise  was  of  a 
dwelling-house,  with  lands,  in  the  parish  of  M.  E.,  then  in 
the  occupation  of  T.  W.,  except  one  meadow,  called  Flood- 
gate Meadow.  It  appeared  that  T.  W.  was  not  in  posses- 
sion of  Floodgate  Meadow,  and  it  was  held  that  the  words, 
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"  in  occupation  of  T.  W.,"  might  be  tranflferred  and  applied 
to  the  dwelling-honse,  "  according  to  the  fact,  which  would 
render  the  whole  consistent."  {Ja/rma/n  on  WiUs^  438,  Doe 
d.  Wolfe  vs.  AUcoekj  1  B.  <&  Ald.y  137 ;  Bradwm  vs. 
Hofpua*^  J.w5.,  374.)  The  right  to  transpose  where,  from 
evidence,  it  appears  that  the  clause  of  the  will,  as  it  stands, 
is  inapplicable  to  an  existing  state  of  facts,  but  if  transposed 
will  be  consistent  and  applicable,  is  sustained  by  these 
cases.  The  facts,  as  proved,  show  a  mistake  in  the  will  in 
respect  to  the  description  of  the  legatee.  The  intention  of 
the  testator  to  give  five  hundred  dollars  to  one  of  his 
nephews,  is  clear  on  the  face  of  the  will ;  and  as  a  transposi- 
tion has  the  effect  of  making  the  will  accord  with  the  facts, 
there  would  seem  to  be  no  substantial  reason  why  that  con- 
struction should  not  prevail,  rather  than  defeat  the  design 
of  the  deceased,  and  have  the  legacy  altogether  fail. 
{Garth  vs.  Meyrioh^  1  Bro.  C.  6%  30;  Humphreys  vs. 
Hwfnphreys^  2  Ctw,  184 ;  Masters  vs.  Masters^  1  P.  TFf?w., 
421 ;  SrwUh  vs.  Ca/rey^  6  Ves.^  42 ;  Careless  vs.  Careless^  1 
Meri/o.^  384.)  I  think,  therefore,  a  decree  should  pass, 
directing  the  payment  of  this  legacy  to  the  testator's 
nephew  Frederick,  the  son  of  his  brother  James. 
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In  the  matter  of  the  Estate  of  HiamY  Tuepin,  deceased. 


AoooROiMO  to  the  canon  law,  a  promise  of  marriage,  per  verbA  de  futurot  L  e. 
to  become  husband  and  wife  at  some  future  time,  if  the  promise  was 
followed  by  consummation,  constituted  a  yalid  marriage.  Whether  that 
is  the  rule  of  law  existing  in  this  State, — Quaret 
.  Where  no  promise  of  any  kind  was  proved,  except  that  the  claimant  de- 
clared after  the  decedent's  death,  that  she  was  not  married  to  him»  but 
he  had  said  that  he  had  some  trouble  on  his  mind,  and  when  that  was 
settled  would  marry  her ;  and  where  the  parties,  though  having  conneo- 
tion  and  children,  did  not  live  together,  but  their  relation  was  dandes- 
tine,  and  there  was  no  open  acknowledgment  or  common  reputation, 
and  both  parties  denied  marriage, — Held^  that  there  was  not  sufficient 
in  the  circumstances,  from  which  to  infer  a  marriage. 

When  parties  are  living  in  a  meretricious  state,  a  promise  to  marry  on  a 
future  condition,  does  not  effect  a  marriage  by  a  mere  continiiation  of 
that  connection. 

Ai.Air80N  Nash, /or  Claimant, 

H.  H.  Andkbson,  for  Public  Administrator. 


Thb  Surrogate.  There  are  in  this  case,  two  applica- 
tions for  administration ;  one  by  the  Public  Administrator, 
and  the  other  by  a  party  claiming  to  be  the  widow  of  the 
deceased.  There  is  no  proof  of  a  formal  or  ceremonial 
marriage,  nor  a  pretence  of  any.  Kor  did  the  parties 
cohabit  with  each  other.  The  decedent  resided  at  his 
boarding-house ;  and  the  claimant  lived  separately,  keeping 
a  small  store  from  which  she  generally  derived  means  of 
support.  Turpin  passed  among  his  friends  as  an  unmar- 
ried man.  The  claimant  ordinarily  went  by  the  name  of 
a  deceased  husband,  Morrison.    Turpin  generally  spent  his 
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evenings  at  her  room,  had  connection  with  her  for  several 
years,  and  was  the  father  of  one,  if  not  of  two,  of  her  chil- 
dren. She  washed  for  him ;  he  gave  her  money  and  clothes 
occasionally ;  he  took  her  ont  several  times,  but  brought 
no  friends  to  the  house,  and  did  not  publicly  recognise  her 
as  his  wife.  The  connection  was  in  fact  clandestine.  It 
is  proved  that  after  his  decease,  she  explicitly  declared 
she  had  not  been  married  to  him. 

On  the  other  hand,  it  appears  that  the  youngest  child 
was  baptized  in  his  name,  and  the  same  evening  he  sat 
down  with  the  family  to  a  supper  on  the  occasion,  in  the 
course  of  which,  as  testified  to  by  one  witness,  he  once  ad- 
dressed her  as  Mrs.  Turpin. 

This  is  about  the  substance  of  all  the  important  facts 
in  the  case,  and  the  question  is  whether  they  afford  suffi- 
cient ground  for  presuming  or  inferring  a  marriage  in  fact. 

After  Mr.  Turpin's  death,  the  claimant  stated  to  his 
landlady,  that  she  was  not  married  to  him,  but  said,  he 
had  stated  that  "  He  had  a  little  trouble  on  his  mind,  and 
when  that  was  settled  he  would  marry  me,  and  no  woman 
should  stand  before  me."  The  counsel  for  the  claimant 
insists  that  this  statement  brings  the  case  within  the  rule 
adopted  by  the  canonists,  that  "  a  promise  per  verid  de 
fuiurOj  which  was  an  agreement  to  become  husband  and 
wife  at  some  future  time,  if  the  promise  was  followed  by 
consummation  constituted  marriage^  without  the  interven- 
tion of  a  priest."  {Poynter  on  Marriage  and  Divorce^  p.  13.) 

It  is  somewhat  curious  in  this  connection  to  observe  that 
our  statute  declares  that,  "  any  man  who  shall,  under  pro- 
mise of  marriage,  seduce  and  have  illicit  connection  with 
any  unmarried  female  of  previous  chaste  character,  shall  be 
guilty  of  a  misdemeanor,"  &c.  (Lawa  of  1848,  Ch.  111.) 
This  language  is  sufficiently  general  to  cover  the  case  of  a 
promise  to  marry  in  futuro^  followed  by  consummation, 
which,  as  seen,  according  to  the  canon  law  constitutes  a 
perfect  marriage ;  so  that  under  such  a  construction  of  the 
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act,  a  man  would  be  punished  for  marrying.  It  is  true,  there 
may  be  connection  not  in  performance  of  the  promise,  the 
promise  being  still  treated  as  executory.  {Queen  vs.  MiUis^ 
10  CI.  (&  F.  782,  905) ;  and  if  the  act  of  the  Legislature  is  to 
be  considered  as  referring  only  to  that  class  of  cases,  it  may 
not  be  in  derogation  of  the  rule  of  the  canon  law.  With- 
out examining  that  question  more  minutely,  and  treating 
this  case  on  the  hypothesis  that  a  promise  to  marry  ^pcr 
verbd.  de  futuro^  cum  coptdd^  constitutes  a  perfect  marriage, 
I  do  not  find  suflScient  in  the  evidence  to  sanction  the  con- 
clusion that  there  was  between  the  decedent  and  the  claim- 
aht,  a  marriage  of  that  character.  No  promise  of  any  kind 
is  proved,  except  that  the  claimant  declared  after  the  dece- 
dent's death,  that  she  was  not  married  to  him,  but  that  he 
said,  ^^  he  had  a  little  trouble  on  his  mind,  and  when  that 
was  settled,  he  would  marry  her."  It  does  not  appear  when 
this  statement  was  made,  whether  before  or  after  the  com- 
mencement of  their  connection ;  and  when  parties  are  living 
in  a  meretricious  state,  a  promise  to  marry  on  some  future 
condition,  does  not  efFect  a  marriage  by  a  mere  continua- 
tion of  that  connection.  Besides,  all  that  is  known  on  this 
point  is  from  the  declaration  of  the  claimant  made  aftier 
the  decedent's  death,  and  in  conjunction  with  a  denial  of 
marriage.  There  was  no  cohabitation  or  consortium  vitcB — 
no  public  living  together — ^no  general  and  open  acknowl- 
edgement, or  common  reputation.  The  connection  was  as 
clandestine  as  under  the  circumstances  it  could  be.  Both 
parties  denied  that  there  was  a  marriage ;  and  even  on  the 
supposition  that  the  claimant  in  making  this  denial  referred 
to  a  ceremonial  marriage,  there  is  not  enough  in  the  cir- 
cumstances proved  before  me,  to  infer  that  there  was  such 
an  agreement  as  in  law  constituted  the  parties  man  and  wife. 
I  must  therefore  pronounce  against  the  claimant. 
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Wilson  v.  Hkttesick. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 
Nathaniel  Wilson,  deceased. 

Where  there  has  been  such  a  lapse  of  time  between  the  execution  of  the 
will  and  the  examination  of  the  subscribing  witnesses,  as  to  justify  the 
inference  that,  their  recollection  may  be  imperfect^  due  celebration  of 
the  necessary  forms  may  be  presumed,  unless  there  be  evidence  repug- 
nant to  such  a  presumption.  There  must  be  enough  in  the  remote  date 
of  the  transaction  and  in  the  circumstances,  to  lay  the  defect  of  the 
proof  upon  the  infirmity  of  the  human  memoiy. 

Not  more  than  three  months  interrening  between  the  execution  of  the  will 
and  the  probate,  and  the  witnesses  agreeing  substantially  in  their  state- 
ments, and  seeming  to  remember  the  circumstances  with  essential  accu- 
racy,— ^Held  that  due  execution  could  not  be  presumed,  and  there  being 
no  eyidence  of  a  testamentary  declaration,  that  the  will  was  not  validly 
executed. 

The  testamentary  declaration  is  essential  to  due  execution.  It  roust  be  made 
at  the  time,  be  open  and  manifest.  The  testator  must  declare  the  in- 
strument to  be  his  will ;  and  it  is  not  sufficient^  for  the  witnesses  to  con- 
jecture the  character  of  the  instrument 

F.  A.  Tallmadge,  for  Executor, 

J.  H.  MoGuNN  and  Edward  Sandford,  for  Seirt, 


The  Subsogate.  The  probate  of  the  will  of  the  decedent 
is  opposed,  on  the  gronnd  of  insufficient  proof  of  formal 
execution,  pursuant  to  the  provisions  of  the  statute. 

The  decedent  signed  the  will  in  the  presence  of  the 
subscribing  witnesses,  and  they  subscribed  in  his  presence 
and  at  his  request.  Neither  of  the  witnesses  proyes  any 
testamentary  declaration. 

The  decedent  was  in  bed,  sick.  He  sent  for  the  wit- 
nesses. They  came.  He  took  the  instrument  from  imder 
his  pillow,  and  said  he  had  " an  instrument  in  writing"  he 
wanted  them  to  witness.    He  took  the  paper  from  an 


Digitized  by 


Google 


428  CASES  IN  THE  SURROGATE'S  COURT. 

WILSON  VS,  HETTBRICK. 

envelope,  opened  it,  handed  it  open  to  one  of  the  witnesses, 
Mr.  Perry,  who  put  it  on  the  table.  The  witnesses  sub- 
scribed it,  and  it  was  returned  to  the  decedent,  who  re- 
placed it  in  the  envelope. 

Mr.  Drake,  one  of  the  witnesses,  states  that  the  decedent 
called  the  document  "  an  instrument  in  writing," — that  no 
part  of  it  was  read  aloud,  and  the  decedent  did  not  request 
him  to  read  any  part  of  it, — ^that  he  did  not  read  any  part 
of  it ;  but,  while  he  was  signing,  he  took  a  glance  at  the 
attestation  clause,  and,  from  the  heading  of  the  document, 
"  Know  all  men  by  these  presents,"  and  from  what  he  read 
below,  he  judged  it  to  be  a  will.  In  respect  to  the  attestation 
clause,  he  says,  "  I  read  the  first  line  straight  through,  and 
catched  the  rest  as  I  was  signing — ^backwards  and  for- 
wards. I  read  the  heading  of  the  will, — ^that  is,  the  first 
line.  I  read  the  words,  '  attesting  witnesses,'  at  the  end  of 
the  attestation  clause.  Those  are  all  the  words  I  read  in  the 
attestation  clause."  This  witness  states,  that  if  the  decedent 
had  been  in  perfect  health,  and  had  requested  him  to  sign 
the  paper,  he  would  have  known  it  to  be  his  will.  When 
interrogated  whether  the  decedent  declared  it  to  be  his 
last  will  and  testament,  he  answered,  ^^  I  did  not  hear  him 
make  use  of  those  words.  Did  he  say  it  was  his  will  ?  He 
said  it  was  an  instrument  of  writing.  Did  he  say  of  what 
kind  or  purport?  I  don't  recollect  that  he  did.  Can  you 
say  that  he  did  not  say  it  was  his  will  ?  Ko.  I  cannot  say 
that.  Do  you  mean,  then,  only  to  say  that  you  do  not 
recollect  he  declared  it  to  be  his  will  ?  I  was  in  only  for 
a  moment.  May  he  have  declared  it  to  be  his  will,  and 
you  have  forgotten  it  ?  I  think,  under  the  circumstances, 
he  might,  for  I  was  somewhat  aflfected." 

Mr.  Perry  testifies  that  he  went  into  the  decedent's 
room  before  the  arrival  of  the  other  witness.  The  de- 
cedent said  "  he  had  sent  in  for  Mr.  Drake,  that  he  wished 
me  and  Mr.  Drake  to  witness  an  instrument  in  writing  that 
he  had.    He  did  not  say  what  it  was,  nor  did  I  ask  him.'' 
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After  he  had  stated  with  particularity  the  circumstances 
that  transpired  in  respect  to  the  execution  of  the  will,  the 
following  questions  were  put  to  the  witness,  and  answers 
given:  "Did  the  decedent  say* what  the  paper  was?  I 
don't  recollect  that  he  did.  Did  you  ^ow  it  to  be  his 
will?  Iread  a  line  or  so  of  the  last  part  of  it,  but  not 
enough  to  know  it  was  his  will.  I  could  not  say  positively 
it  was  his  will.  Can  you  be  positive  he  did  not  say  it  was 
his  will  in  the  presence  of  yourself  and  Mr.  Drake?  I 
don't  think  the  word  will  was  mentioned.  I  could  not  be 
positive  he  did  not  say  that  paper  was  his  will.  I  don't 
recollect  his  speaking  the  word  vyill^  while  I  was  in  his 
house.  It  might  have  been  passed.  He  did  not  ask  me  to 
read  any  part  of  it.  I  had  reason  to  suppose  it  was  his 
will,  because  he  was  very  sick,  and  was  not  expected  to 
live,  and  from  previous  conversations  between  me  and 
him.  I  don't  recollect  any  other  particular  reason  for 
supposing  it  was  his  will.  If  I  had  been  called  to  witness 
this  instrument  under  other  circumstances,  I  don't  think  I 
should  have  concluded  it  was  his  will."  Again,  "  If  the 
decedent  had  said  to  me  in  so  many  words,  ^  this  is  my 
last  will  and  testament,  and  I  want  you  to  subscribe  to  it,' 
I  think  •  I  ehould  have  remembered  it.  From  what  he 
then  said,  disconnefcted  from  any  previous  conversation,  and 
from  what  you  saw  in  the  paper,  did  you  infer  or  not,  it 
was  his  last  will  and  testament?  I  inferred  it  was  his  will ; 
but  could  not  have  so  inferred  from  what  he  then  said,  and 
what  I  saw  of  the  paper,  had  it  not  been  for  other  and  pre- 
vious circumstances.  What  other  circumstances  combined 
with  these  produced  this  inference?  One  circumstance 
was,  that  we  had  often  conversed  together  of  the  diflSculty 
in  settling  estates  without  wills.  We  had  several  such  con- 
versations during  the  time  he  was  complaining,  probably 
two  or  three  months  previous." 

The  instrument  offered  for  proof  was  executed  on  the 
7th  of  July  last,  and  the  witnesses  were  examined  on  the 
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30th  of  September.  Where  there  has  been  such  a  lapse  of 
time,  between  the  act  and  the  time  the  witness  is  called 
upon  to  testify  concerning  it,  as  to  justify  the  inference 
that  his  recollection  of  th*e  circumstances  may  be  imperfect, 
due  celebration  of  the  forms  necessary  to  make  a  valid 
will  may  be  presumed,  unless  there  be  evidence  repugnant 
to  such  a  presumption.  To  authorize  an  inference  of  this 
kind,  however,  it  is  not  suflBcient  for  the  witnesses  merely 
to  say,  they  do  not  recollect,  or  that  the  requisite  form  may 
have  been  complied  with  and  have  escaped  their  memory. 
But  there  must  be  enough  in  the  circumstances,  and  the  re- 
mote date  of  the  transaction,  to  lay  the  defect  in  the  proof 
upon  the  infirmity  of  the  human  memory.  In  the  present 
case,  scarcely  three  months  had  intervened  between  the 
signature  of  the  paper,  and  the  examination  of  the  witr 
nesses.  They  seem  to  remember  the  circumstances  with 
essential  accuracy,  and  agree  substantially  in  their  state- 
ments. They  concur  in  saying  that  the  decedent  termed 
the  document  he  requested  them  to  attest,  "  an  instrument 
in  writing,"  and  that  he  did  not  declare  it  to  be  his  will. 
That  he  termed  it  an  instrument  in  writing  they  assert 
without  qualification ;  that  he  did  not  declare  it  to  be  his 
will  they  do  not  state  positively,  though  I  think  it  manifest 
they  were  both  of  opinion  that  he  did  not.  K  we  specu- 
late as  to  probabilities,  it  would  appear  strange  if  they 
should  remember  that  he  called  the  paper  an  instrument — 
a  general  term — ^and  forget  that  he  declared  it  to  be  his 
will — ^a  special  term,  and  clothing  the  document  with  a 
special  interest.  And  as  they  recollect  other  and  unim- 
portant particulars  with  considerable  minuteness,  how 
unlikely  is  it  they  have  forgotten  an  essential  declaration, 
of  a  character  to  attract  their  attention,  and  impress  their 
feelings  and  memory  1  One  of  the  witnesses  testifies  that 
he  should  not  have  inferred  the  instrument  to  be  a  will, 
from  what  transpired  at  the  execution,  disconnected  firom 
other  and  previous  circumstances.    The  other  witness  says 
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that  he  supposed  it  to  be  a  will  from  what  he  saw  of  it 
whilst  abont  to  attest  it.  The  parts  of  it  which  he  says  he 
read  or  glanced  at,  would  not  justify  such  a  presumption. 
But  the  ascertainment  by  the  subscribing  witnesses  of  the 
testamentary  nature  of  the  paper,  must  not  be  conjectural 
or  derived  from  accidental  inspection.  The  testamentary 
declaration  must  be  open  and  manifest,  and  intentional. 
The  minds  of  the  parties  must  meet  on  that  point.  The 
declaration  must  be  made  at  the  time,  and  it  is  an  essen- 
tial part  of  the  transaction  then  attempted.  The  witnesses 
cannot  spell  it  out  by  a  hasty  glance  at  a  word  here  and 
there,  or  by  connecting  present  acts  with  previous  conver- 
sations. The  testator  must  know  that  the  witnesses  know 
the  testamentary  nature  of  the  act — and  vice  versa;  and 
this  mutual  knowledge  must  arise  from  something  said, 
done,  or  signified  contemporaneously  with  the  execution  of 
the  instrument.  I  am  satisfied,  from  the  evidence,  that 
there  was  no  testamentary  declaration  made  by  the  de- 
cedent, at  the  time  he  subscribed  the  will  now  before  me. 
And  though  it  may  seem  hard  to  deny  probate  because  of 
the  omission  of  such  a  ceremony,  in  a  case  where  the  en- 
tire will  is  in  the  decedent's  own  writing,  and  there  can  be 
no  doubt  of  his  intention  ;  yet  the  statute  acts  upon  general 
rules  and  principles,  and  it  is  beyond  the  discretion  of  the 
judge  to  relax  its  force,  to  suit  his  views  of  the  hardship  of 
a  particular  case  plainly  within  the  scope  of  the  statute. 
I  must  therefore  pronounce  sentence  rejecting  the  will. 
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MERCHAirr  V8.  Hebohant. 
In  the  Matter  of  tTie  Estate  of  Aaron  Merchant,  deceased. 


The  testator,  having  made  an  unequal  will,  gave  to  his  son,  daring  his  last 
illness,  three  bonds.  Subsequently,  having  executed  another  will,  plac- 
ing the  donee  nearly  on  an  equal  footing  with  his  sisters,  the  bonds 
were  brought  to  him  by  his  wife,  with  whom  the  donee  had  deposited 
them ;  and  he  directed  them  to  be  pot  back  in  the  box  where  he  kept 
his  valuable  papers.  The  day  before  his  death  he  directed  one  of  his 
daughters  to  bring  him  the  box,  and  see  if  the  bonds  were  there.  They 
were  shown  to  him :  he  said  it  was  right,  directed  them  to  be  replaced, 
the  box  to  be  locked,  and  the  key  to  be  given,  on  his  decease,  to  R.,  one 
of  his  executors, — Hdd,  as  the  gift  was  made  during  the  last  illneas^ 
from  which  the  testator  did  not  expect  to  recover,  that  by  presump- 
tion of  law,  it  was  intended  as  a  donatio  mortU  caiuA,  was  revocable  in 
its  nature,  and  was  in  fact  revoked  before  the  donor's  death. 

A  will  does  not  revoke  a  gift  cau»a  mortis;  because  the  will  does  not  speak 
till  the  testator's  death—the  moment  the  donation  by  its  terms  has  be- 
come absolute. 

A  donatio  mortis  eaus&  is  revocable  at  the  option  of  the  donor  and  without 
the  consent  of  the  donee,  whether  the  donor  recover  or  not 

There  are  three  conditions  annexed  by  law  to  a  gift  causA  mortiSj  which 
on  happening  defeat  the  donation:  the  recovery  of  the  donor,  his 
repentance  of  the  gift^  and  the  death  of  the  donee  before  the  donor's 
decease. 

On  an  accounting,  the  Surrogate  has  jurisdiction  to  try  every  question 
necessary  to  the  settlement  of  the  accounts.  The  legatees  can  adduce 
evidence  to  charge  the  executor  with  more  assets  than  he  acknowledges 
to  have  received ;  and  it  is  competent  for  him,  on  the  other  hand,  to  show 
in  defence  that  the  assets  were  his  own  property,  and  not  part  of  the 
testator's  estate,  at  the  time  of  the  death. 


Thos,  W.  Higginb, /or  W.  H,  MtrekamL 

I.  The  Surrogate  has  no  right  by  the  revised  statutes  to 
try  this  case,  as  it  involves  the  trial  of  a  disputed  claim. 
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{Mages  vs.  Vedder^  6  £ar.^  p.  362 ;  Opinion  of  D.  B. 
Ogden  In  the  Matter  of  the  Estate  of  John  Kent^  deceased^ 
Dayton's  SurrogaUj  Appendix^  p.  vii. ;  Uh  N.  T.  Legal 
ObeerveTyp.  124.) 

n.  To  coDstitnte  a  valid  donatio  mortis  causA  there  must 
be  a  transfer  of  the  dominion  over  the  subject  of  the  gift. 
{Wms.  on  JEk.yp.  664.)  The  dominion  over  the  subject  of 
the  gift  is  acquired  by  donee  immediately  on  the  delivery 
and  acceptance  of  the  gift.  (See  Reddd  vs.  Dobree^  10 
Simons^p,  244.) 

m.  If  the  donee  acquires  dominion  over  the  subject 
of  the  gift,  it  is  a  contradiction  of  terms  to  suppose  that 
donor  continues  his  right  to  control  it :  donor  cannot  recall 
the  gift  at  will.  (See  Reddd  vs.  Ddbree^  10  Simonsy  p.  244.) 

lY.  The  doctrine  that  a  gift  mortis  ccmsd  is  revoked 
by  the  resumption  of  possession,  is  nowhere  foimd  in  our 
elementary  works  on  this  subject. 

The  only  authority  for  the  doctrine  that  "  Besumption 
of  possession  by  donor  is  a  revocation  of  the  gift,"  is  found 
in  the  case  of  Ward  vs.  TiumeTy  2  Ves.  sen.^p.  431.  This 
is  the  case  referred  to  by  all  writers  that  hold  this  doc- 
trine. The  case  referred  to  in  2d  Vesey  will  admit  of  no 
such  construction.  Lord  Hardwicke  held,  that  because  the 
donee  did  not  '^  regard  and  take  care  of  the  gift,"  and 
thus  suffered  it  to  return  to  donor,  the  gift  was  revoked. 

Y.  Possession  must  be  resumed  by  donor  with  the 
knowledge  and  consent  of  donee;  otherwise,  donee  has 
not  parted  with  his  right  to  dominion  over  the  subject  of 
die  gift. 

YI.  A  donatio  mcrtis  ca/usd  is  unlike  a  will,  in  that  it 
takes  effect  inunediately  on  delivery.  (  Wms.  on  JSa.j  p. 
658.) 
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Vii.  A  donatio  mortis  causd  is  like  a  will,  revocable, 
but  it  is  not  reyocable  as  a  will. 

Yin.  A  donatio  mortis  canisd  is  revocable  only  in  fonr 
ways. 

let.  By  death  of  donee  before  death  of  donor. 

2d.  By  the  recovery  of  donor  from  his  then  sickness. 

3d.  By  the  birth  of  a  subsequent  heir. 

4th.  By  the  resumption  of  the  possession  of  the  gift, 
which  must  be  done  with  the  knowledge  and  consent  of 
donee. 

IX.  A  gift  mortis  cavsd  differs  from  a  nuncupa- 
tive will,  inasmuch  as  there  must  be  a  delivery  of  the 
subject ;  and  the  effect  of  the  delivery  is  that  it  takes 
away  the  locus penitentim  from  donor;  and  the  only  way 
in  which  the  gift  can  be  recalled  or  revoked  is  by  one  of 
the  four  ways  mentioned  above. 

X.  The  right  of  dominion  over  the  bonds  in  question 
was  never  parted  with  by  donee ;  and  their  possession  was 
never  legally  resumed  by  donor,  as  donee  never  knew  that 
donor  had  them  in  his  possession,  but  always  supposed 
that  he  had  them  in  his  own  possession. 


HosAOi  HoLDBir  and  Robsst  Dodoi, /or  LegiiUn, 

I.  There  is  no  legal  evidence  of  any  gifts  whatever  ot 
the  bonds  claimed  by  the  executor,  William  H.  Mer- 
chant. 

Whatever  effect  may  be  given  to  declarations  of  lega- 
tees, they  must  be  distinctly  proved ;  and  if  the  declara- 
tions of  several  legatees  are  offered,  it  must  first  be  proved 
that  they  were  all  together  when  made,  and  that  they 
spoke  the  same  thing  together,  before  you  can,  as  attempt- 
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ed  here,  admit  such  a  random  statement  as  made  by  the 
witness  Heading,  ^^Mrs.  and  Mary  Eliza  Merchant  both 
told  me :"  &c. 

{a)  Tliere  is  no  evidence  offered  of  any  facts  and  cir^ 
cnmstances  of  these  declarations,  no  date  given,  no  words 
proved,  no  evidence  that  they  saw  or  heard  the  testator 
make  any  gift,  no  time  stated  of  any  gift ;  and  the  whole 
evidence  offered  is  comprised  in  the  words  of  the  witness, 
"  I  understood  that  it  was  a  full  and  free  gift,"  &c.,  without 
stating  any  source  of  such  understanding ;  and  as  to  the 
other  daughter,  Selina,  who  is  sought  to  be  charged  also 
by  the  alleged  declaration  of  the  mother  and  sister,  the 
witness  says,  "  I  don't  know  that  she  knew  of  the  gift." 

Thompson  vs.  Heffemany  4  Drwry  &  Warren^  p.  285 
(1843),  by  Sugden, "  To  support  such  a  disposition,  I  should 
require  not  a  mere  general  atatement  of  the  fact  of  a  g^ 
having  been  made^  but  to  be  informed  of  the  most  minute 
particulars, — the  amount,  how  it  was  given,  when,  where, 
and  in  whose  presence,  and  in  what  condition  of  mind  and 
body  the  alleged  donor  was ;  in  fact,  all  such  particulars 
as  might  be  expected  in  9k  fair  transaction^^ 

This  evidence  is  merely  confused  hearsay.  (  Walsh  vs. 
Studdarty  4  Drury  cfe  Warren^  171 ;  Walter  vs.  Hodge^  2 
Swanston,  97.) 

<^  On  principle,  it  is  quite  clear  that  a  claimant  insisting 
on  such  a  parol  gift,  must  establish  a  clear  and  satisfactory 
case.  The  court  expects  satisfactory  evidence  of  an  act 
constituting  a  transfer  of  the  property."  {Shirley  vs. 
Whitehead,  1  IredeWs  Eg.,  130.)  "  A  gift  by  a  man  in  his 
last  sickness,  to  a  person  in  attendance  upon  him,  will  be 
viewed  with  suspicion,  and  will  not  be  sustained  without 
ftdl  and  conclusive  evidence." 

11.  There  is  no  proof  of  delivery.  To  make  out  any 
gift  of  these  bonds,  delivery  must  be  positively  proved,  and 
fully  as  to  time  and  manner. 
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The  only  evidence  of  delivery  is  this :  the  same  witnesB 
testified  "  hearing  that  these  bonds  had  been  in  his  posses- 
sion, I  infer  there  was  a  delivery."  "  William  H.  came 
home  a  day  or  two  after  the  1st  of  December,  and  that  is 
the  reason  why  I  fix  the  gift  after  that  time.  I  cannot  tell 
at  what  time  the  gift  was  made.  The  testator  never  said 
anything  to  me  about  these  bonds." 

Nothirg  is  better  settled  than  that  this  claimant,  an 
execntor,  and  therefore  a  trustee  of  the  personalty  nnder 
the  will,  mnst  make  ont  his  claim  fully  in  all  the  circum- 
stances ;  otherwise,  a  door  would  be  opened  to  peijury  and 
itaud,  greater  than  the  statutes  have  provided  against. 
(Jones  vs.  SeUn/y  Finches  Prec.  in  Ch.^  300,  and  the  cases 
cited  on  Point  L) 

He  must  produce  competent  legal  evidence.  His  own 
oath,  in  any  way  cannot  be  taken.  It  is  like  the  case  of  an 
executor  claiming  to  retain  for  his  own  debt  or  claim. 

"To  constitute  a  valid  gift,  there  must  be  a  delivery  of 
the  subject ;  and  in  such  circumstances  that  donor  prefers 
the  possession  to  the  donee.  There  must  be  an  absolute  and 
unconditional  delivery  of  possession  to  donee,  and  the  pos- 
session of  donee  must  continue  until  the  death."  (2  R.  S^ 
88,  §  35  ;  6  Paige^  166 ;  Fwrquharson  vs.  Cave^  2  CdUyet^ 
p.  356,  Shadwell,  V.  C.) 

To  constitute  a  delivery,  "the  donor  must  not  only 
part  with  the  possession,  but  with  the  dominion  of  the 
property."  (2  Kent,  488.  2  OiU  A  Johnson^  508  ;  5  Ibid, 
64."  Bimn  vs.  Marhham,  7  Tcmnton,  224;  Walter  vs. 
Hodge,  2  Swanstany  106 ;  Hawkins  vs.  JBlewitj  1  <£  2  JSsp 
N.  P.  a,  663). 

A  gift  resting  only  in  mental  intention,  and  not  per- 
fected by  an  entire  delivery  of  dominion  and  control,  is 
not  a  gift.  There  exists  locus  penitential  and  no  court  will 
aid  to  carry  it  out    (2  Kenfs  Com,,  438). 

The  delivery  rests  on  the  inference  from  unknown  prem- 
ises by  the  witness  Beading. 
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There  is  no  evidence  of  any  possession  by  donee  before 
the  death,  or  of  any  delivery. 

That  delivery  is  essential,  and  must  be  fully  and  clearly 
proved  by  claimant,  and  its  legal  character.  See  2  Kehfs 
Com.,  438,  9,  446;  1  Williams'  Ec'rs,  600;  1  Rope^e 
Legacies,  i?-  4;  10  Simons,  244;  Bu7in  vs.  Markham,  7 
Taunton,  224 ;  Bryson  vs.  Brownrigg,  9  Ves.,  1 ;  1  Boper, 
j>.  6 ;  JEdwards  vs.  Jo7ies,  1  Mylne  cfe  Craig,  226. 

in.  But  assmmng  there  was  a  gift  of  these  bonds  by 
tiie  testator  to  his  son,  some  time  between  the  Ist  and  16th 
days  of  December,  1851, — 

The  witnesses.  Beading,  Hewitt,  and  Dr.  Palmer,  his 
attending  physician,  all  unite  in  proving  that  during  that 
fortnight,  and  the  month  of  December,  1851,  the  testator 
was  prostrated  with  hi^  last  illness,  of  which  he  died  8th 
January,  1852.  That  the  testator  uniformly  expressed  his 
belief  that  he  shoidd  positively  and  speedily  die  of  thai 
illness  /  that  he  was  contintuHly  under  the  belief  of  the  near 
(ipproaoh  of  death,  of  which  he  frequently  conversed,  and 
of  Vk future  state. 

This  evidence  clearly  shows  this  alleged  gift  to  have 
been  mortis  caitsd.    There  is  no  evidence  of  the  contrary. 

The  definition  of  donatio  mortis  catisd  by  Roper,  which 
is  uniformly  adopted  by  all  authors,  being  the  definition  of 
the  Pandects  of  Justinian,  is,  "  Where  a  person,  being  in 
peril  of  death,  in  prospeotu  mortis,  or  during  his  last 
illness,  gives  something,  yet  not  so  that  it  should  be  pres- 
ently his  who  received,  but  in  case  only  the  giver  die." 

"But  it  is  not  necessary  for  the  donor  to  expressly 
declare  that  the  gift  was  made  conditionally,  viz.,  to  take 
eflTect  only  in  the  event  of  his  death ;  for  if  the  gift  be 
made  during  his  last  illness,  the  law  infers  the  condition 
diat  the  donee  is  only  to  hold  the  subject  in  case  the  donor 
die  of  that  indisposition. 

"  The  donee  must  either  continue  in  possession  of  the 
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Bubject  from  its  delivery  till  the  death  of  the  donor  or  by 
redelivery  he  in  possession  of  it  at  the  time  of  death 
of  donor^  consequently  if  the  donor  resume  the  pos- 
session and  continvs  it  wntil  his  decease^  the  gift  will 
be  revoked,  and  for  the  following  reason;  the  gift  not 
heing  made  to  take  effect  immediately^  but  being  inchoate^ 
dependent  on  the  event  of  the  donor's  death,  locus  poenitenr 
iia  was  reserved  to  him,  of  which  change  of  mind  the 
resumption  of  possession  heing  evidence^  determined  flie 
donation." 

"Nothing  can  be  more  clear  than  that  this  donatio 
mortis  catcsd  must  be  a  gift  made  by  a  donor  in  contem- 
plation of  the  conceived  approach  of  death,  that  the  title 
18  not  complete  till  he  is  actually  dead."  {Duffield  v.  Elijoes^ 
1  Blighs,  N,  S,  {H.  Lords),  1827,  p.  497,  by  Eldon.  Fargri^ 
harson  v.  Cave,,  2  CoUyer,  p.  856.) 

And  further,  "To  constitute  a  valid  donatio  mortis 
eausd,  there  must  be  a  delivery,  an  absolute  and  uncondi- 
tional delivery,  of  possession  to  donee,  and  the  posse^on 
of  donee  must  continue  until  the  death^^ 

"That  it  is  ambulatory,  incomplete,  and  revocable  dur- 
ing the  testator's  life.  This  revocation  may  be  eflTected 
either  by  the  donor's  recovery  or  by  resumption  of  the 
possession.  That  it  may  be  satisfied  by  a  legacy  given  to 
the  donee. 

"  That  it  is  in  the  nat/ure  of  a  legacy. ^^  (1  Eoper  on 
Legacies,  pp.  2,  3,  6,  8,  20,  23.  1  WiUimns*  Executors,  ed. 
1882,  m^rg.  p.  499,  and  affirmed  in  Harris  v.  Clark,  8 
Comstock,  93.  2  Eents  Comm.  447,  m>arg.  p.  1  Story, 
Eg.  Jur.,  §  607.) 

(a)  It  is  in  evidence  that  these  bonds  were  in  the  posses- 
fdon  of  the  testator  and  in  the  box  containing  all  his  securi- 
ties and  assets,  a/  the  time  of  his  death;  and  were  never 
removed  therefrom  until  the  morning  after  his  death,  when 
this  claimant  took  them  out  into  his  possession  for  the  first 
time ;  and  they  were  included  by  the  testator  in  the  last 


Digitized  by 


Goo^q: 


NEW.YORK,  NOVEMBER,  1858.  489 

MBBCHART  VS.  MESCHAMT. 

Bchedule  of  his  property,  made  by  himself  shortly  before  his 
death. 

(ft)  It  is  also  in  evidence,  that  jost  after  and  abont  the 
date  of  the  execution  of  the  will,  16th  December,  1851, 
more  than  three  weeks  before  his  death,  the  testator  on  being 
shown  these  three  bonds  by  his  wife,  who  then  held  them  in 
her  hand,  and  being  asked  by  her  ^^  whether  she  should 
hand  over  to  each  of  the  children  one  of  the  $1,000  bonds, 
now  that  the  will  gives  to  the  three  children  alike  I"  an- 
swered, '^No ;  put  them  back  in  my  tin  -box,"  which  was 
the  depository  of  the  rest  of  his  assets,  and  whence  she  had 
taken  them. 

And  fnrther.  That  the  day  before  his  death  the  testator, 
to  be  assured  that  his  wife  had  complied  with  his  directions 
to  replace  these  bonds,  and  that  they  were  still  in  his  pos- 
session, and  that  he  should  die  in  their  possession,  called 
his  daughtei;  Mary  Eliza,  to  his  bedside,  told  her  ^^  to  get 
his  tin  box  and  bring  it  to  him,  to  open  it,  and  see  if  these 
bonds  were  in  there;  that  she  brought  and  opened  the 
tin  box,  and  showed  him  these  bonds  then  in  it;  that  testa- 
tator  then  said  '  all  right,'  and  told  her  to  pv4^  the  bonds 
back  into  the  tin  box,  to  lock  the  box,  and  keep  the  key  till 
after  his  death,  and  then  deliver  it  to  Eichard  A.  Bead- 
ing, his  executor.''  She  did  so  lock  the  box  and  keep  the 
key,  until  at  her  mother's  request,  after  the  death,  she  gave 
it  to  William  H.  Merchant,  claimant,  who  thereby  alone, 
andfor  the  first  time,  obtained  possession. 

It  is  further  proved,  that  after  the  gift  was  made  testa- 
tor executed  his  last  will,  which  divided  his  estate  eqacHly 
among  his  three  children,  giving  to  his  son  an  efpud  share 
with  the  others ;  and  that  upon  and  at  the  time  of  its  exe- 
cution he  expressed  himself  in  the  strongest  manner  to  the 
witnesses  Heading  and  Hewitt:  ^^That  I  can  now  die 
with  more  satisfaction,  for  my  son  has  an  equal  share 
of  my  estate."  And  in  his  instructions  to  Reading  to  draw 
the  last  will,  ^^  He  stated  that  there  was  a  will  in  existence 
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which  materially  cut  the  son  short  from  an  equal  share 
with  the  rest  of  the  family,  and  he  wanted  him  to  draw 
another  will  making  them  all  equal." 

From  this  evidence,  which  is  undisputed,  it  follows 
plainly. 

Ist.  That  this  dofuitio  mortis  ccmsd  of  these  bonds  was 
revoked  in  the  clearest  manner. 

(a)  By  resumption  of  the  possession  thereof  by  testator 
three  weeks  before  his  death,  in  presence  of  his  wife, 
and 

(b)  By  resumption  of  possession  the  day  before  his  death 
in  presence  of  his  daughter. 

(c)  That  he  died  in  full  possession ;  and  this  claimant 
never  had  any  possession  at  all  of  these  bonds  until  the 
morning  after  his  death. 

{d)  That  the  testator  never  intended  to  make  him  any 
such  gift,  for  he  executed  the  last  will  and  directed  it  to 
be  prepared,  with  the  sole  object  of  dividing  aU  his  prop- 
erty equally  among  M%  three  children,  and  the  will  which 
is  now  on  record  so  divides  all  his  property;  and  upon  its 
execution  on  the  16th  December,  1851,  which  is  after 
the  presumed  date  of  the  alleged  gift,  he  expressed  himsdf 
that  he  should  ^^  die  now  with  satisfaction,  as  he  had  made 
his  son  equal  with  the  rest." 

The  legacy  of  one-fourth  of  his  entire  large  estate 
equally  with  the  rest  of  his  family,  was  a  satisfaction  of 
any  claim  of  this  son,  and  was  so  intended  by  the  testator, 
by  all  his  previous  and  subsequent  acts.  {Jones  v.  Selhy^ 
FincKs  Pree.  CA.,  800,  reported  in  Roper  on  Legacies^  p.  14.) 

This  loose  story  of  a  gift  at  all,  is  directly  opposed  to  all 
the  testator*s  declarcUions  and  acts^  and  is  therefore  impossi- 
ble. {Farquharson  v.  Cave^  ub  supra^^  "All  the  acts  of 
testator  are  consistent,  and  show  his  understanding  that 
the  bonds  would  be  in  his  own  custody  or  under  his  own 
control  at  his  death,  and  be  delivered  at  his  death  to  his 
executor.    There  could  be  no  gift  of  any  kind." 
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This  evidence  makes  this  case  like  tliat  of  Bwnn  v. 

Ifarklhamj  7  TamUon^  224,  reported  in  Bopery  Zegades^ 

p.  6.    {Farquharson^Y.  Gam^  2  CoUyeTy  p.  856,  WaUer  v. 

Modge^  2  Swanston  106,  WaUh  v.  Studdart^  4  i>rury  cfe 

Wa/rrm,  171.) 

4.  This  is,  then,  a  case  of  willful  and  fraudulent  conver- 
sion of  the  assets  of  testator  by  the  executor,  after  the  death, 
to  his  own  use. 

It  is  a  case  of  devastavit  for  which  this  executor  is  per- 
sonally liable ;  and  there  should  be  a  decree  against  him 
personally,  in  favor  of  the  distributees,  for  the  amount  in 
value  of  these  bonds,  with  interest  from  the  date  of  the 
decease.  {Thcyrp  y.Amo»,  1  Swnd.  Gh.y  26, 82 ;  2  jB.  S.jp.  72, 
§  17.    lUd.  p.  449,  §  17.    Daytany  p.  216,  and  seq.) 


Thb  Susbooatb.  On  the  final  accounting  of  the  execu- 
tor William  H.  Merchant,  the  legatees  seek  to  charge  him 
with  three  thousand  dollars,  the  amount  of  three  Erie  Sail- 
road  income  bonds,  which  they  allege  were  the  property 
of  the  deceased. 

To  prove  this,  the  claimants  produced  the  inventory ; 
but,  the  entry  thereon  showing  that  the  executor  claimed 
the  bonds  as  a  gift  from  the  testator,  the  proof  was  insuffi- 
cient. Mr.  Dodge  then  testified  that  the  executor,  after 
the  testator's  death,  called  at  his  office  and  stated  that  he 
had  taken  the  bonds  in  question  out  of  the  box  containing 
the  securities  of  the  estate,  on  the  morning  after  the  de- 
cease of  his  father — ^the  executor  alleging  as  a  reason,  that 
he  claimed  them  as  his  own,  as  a  gift  from  his  parent. 

It  was  then  proved  on  the  part  of  the  executor,  by  the 
evidence  of  his  co-executor,  Mr.  Heading,  that  two  of  the 
legatees  had  stated  that  the  testator  gave  to  his  son,  Wil- 
liam, the  bonds  in  question,  some  short  time  previous  to  the 
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making  of  his  last  will — ^within  a  month  before ;  that  it 
was  a  full  and  free  gift,  and  William  had  handed  the  bonds 
to  his  mother ;  that  subsequently  and  after  the  testator 
made  his  last  will,  his  wife  took  the  bonds,  conversed  with 
him  about  the  will  as  it  then  stood,  and,  holding  the  bonds 
in  her  hand,  said,  ^^  Now,  that  the  will  gives  each  child 
alike,  shall  I  hand  over  to  each  child  a  thousand-dollar 
bond?"  The  testator  said,  "  Ko,  put  them  back  in  mj  tin 
box."  It  also  appears  that,  the  day  before  the  testator's 
death,  he  directed  one  of  his  daughters  to  bring  the  box, 
open  it,  and  see  if  the  bonds  were  there.  She  opened  it 
and  shewed  him  the  bonds ;  and  he  said  it  was  all  right, 
and  told  her  to  put  them  back  in  the  box,  keep  the  key,  and 
at  his  decease  deliver  it  to  Mr.  Reading,  one  of  his  execu- 
tors— ^that  she  kept  the  key  till  after  her  father's  death, 
when  she  gave  the  key,  at  her  mother's  request,  to  her 
brother  William,  the  other  executor. 

It  is  certain  that  the  bonds  in  question  once  belonged  to 
the  testator,  and  they  were  entered  by  him  on  a  schedule 
of  his  assets.  The  testator  having  made  a  will  by  which 
his  son  had  not  been  placed  on  an  equal  footing  with  his 
daughters,  and  having  subsequently  become  reconciled  to 
his  son,  made  the  gift  of  these  bonds,  when  his  will  re- 
mained in  that  condition.  He  aftierwards  revoked  that 
will  and  executed  another,  in  which  his  children  were 
treated  alike,  except  that  the  daughters  were  given  the  use 
of  his  dwelling-house  and  furniture  in  common  with  their 
mother.  After  the  new  will  had  been  made,  Mrs.  Merchant 
brought  the  bonds  to  the  testator,  and  the  conversations 
and  circumstances  occurred  which  I  have  before  stated. 

1.  Was  the  gift  to  the  son  a  donation  inter  vivos  or 
nunHs  oausdt  It  is  proved,  that  the  testator  was  at  the 
time  in  his  last  sickness,  and  that  during  the  whole  course 
of  his  illness,  he  did  not  expect  to  recover.  In  such  a  case, 
the  presumption  of  law  is  that  the  gift  was  intended  as  a 
donatio  mortis  oausA.    (1.  Roper  on  Leg.^  22.) 
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2.  It  having  been  shown,  that  after  the  gift  the  testator 
resnmed  possession,  it  is  urged  on  one  side,  that  the  gift 
was  revoked ;  and  on  the  other,  that  possession  having  been 
obtained  by  the  donor  without  the  consent  or  privity  of  the 
donee,  the  gift  was  not  legally  revoked.  The  last  point  in- 
volves the  proposition  that  the  donor  cannot  revoke  the 
gift  without  the  consent  of  the  donee. 

I  would  remark,  in  the  first  place,  that  if  this  be  so,  it 
is  a  solitary  exception  to  dispositions  of  property  made  in 
view  of  death,  by  the  voluntary  bounty  of  the  donor.    ' 

It  is  true  that  a  will  does  not  revoke  a  donatio  mortis 
oaiisd;  but  the  reason  is  that  the  will  does  not  speak  till  the 
testator's  death — ^till  the  very  moment  the  donation  by  its 
terms  has  become  absolute — ^when  of  course  it  is  too  late  to 
revoke  it.  On  the  donor's  death,  the  donee's  title  becomes 
absolute,  and  therefore  irrevocable  by  a  will,  which  from 
its  nature  is  inoperative  during  the  donor's  life  time,  the 
only  period  during  which  the  donation  could  be  revoked. 

It  is  insisted,  however,  that,  inasmuch  as  the  entire  do- 
minion of  the  donor  over  the  property  is  transferred  to  the 
donee,  no  right  of  revocation  exists.  But  this  rule,  as  I 
understand  it,  does  not  mean  that  the  donor  reserves  no 
right  of  revocation — ^but  only  that  he  parts  with  the  con- 
trol and  possession  of  the  property  ( WiUiams  on  Ex,^  654) — 
that  there  is  not  a  partial  but  absolute  delivery  and  change 
of  possession.  If  such  an  absolute  delivery  is  inconsistent 
with  a  power  of  revocation  by  simple  reclamation,  it  is  just 
as  inconsistent  with  a  revocation  in  case  of  the  donor's  re. 
covery.  Such  an  argument  would  destroy  the  peculiar 
character  of  this  class  of  donations,  and  transform  them  into 
pure  irrevocable  gifts  inter  vivos. 

The  truth  is,  that  the  whole  of  this  doctrine  of  revocation 
18  a  rule  of  law.  The  law  declares  that  a  donation  mortis 
causA^  is  revocable  in  case  the  donor  recover — and  that, 
too,  notwithstanding  the  gift  was  in  express  terms  absolute, 
and  the  delivery  was  absolute.    I  do  not  see  in  any  case 
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that  the  power  of  revocation  is  inconsistent  with  absolute 
dominion  in  the  donee,  existing  under  a  condition  annexed 
by  the  law  to  the  gift,  that  the  donor  may  resume  the  prop- 
erty. An  attorney  in  fact,  for  the  time  being  has  full  au- 
thority and  absolute  dominion  within  the  scope  of  his 
power ;  and  yet  the  power  may  be  revoked  at  any  instant 
In  the  sense  contended  for  by  the  counsel  of  the  executor, 
a  donee  has  not  absolute  dominion  over  the  subject  of  the 
gift :  though  his  possession  for  the  time  is  absolute,  his  title 
does  not  become  perfect  till  the  donor's  death.  Before  that 
period,  he  cannot  dispose  of  the  property.  If  that  event 
should  not  happen,  the  donor  may  resume  his  gift. 

It  is  conceded  on  all  hands,  that  if  the  donor  recover  the 
gift  will  be  defeated.  This  is  a  condition  the  law  implies  ; 
and  if  the  law  likewise  implies  that  the  gift  may  be  re- 
claimed at  the  pleasure  of  the  donor — ^the  latter  condition 
is  no  more  incongruous  with  the  possession  and  dominion 
of  the  donee  than  the  former. 

It  is  admitted  that  the  gift  may  be  revoked  in  the  donor's 
lifetime,  by  resumption  of  possession ;  but  if  that  means, 
that  the  subject  of  the  gift  must  come  back  into  the  posses- 
sion of  the  donor  by  the  consent  of  the  donee,  it  amounts 
only  to  the  simple  truism,  that  both  parties  can  by  mutual 
agreement  annul  the  transaction.  But  if  by  resumption  of 
possession,  a  reclamation  of  possession  is  intended,  then  the 
gift  can  be  revoked  at  the  option  of  the  donor.  This  seems 
to  be  the  view  taken  in  Bunn  vs.  Marhharrtj  7  TauTvtan^  224:, 
where  Gibbs,  C.  J.,  says,  "  It  is  in  the  power  of  the  donor  at 
any  time  to  revoke  the  donation  before  his  death."  In  Ward 
vs.  Turner^  2  Vesey^  *m.,  433,  Lord  Hardwicke  does  not 
declare  that  an  actual  resumption  of  possession  is  neces- 
sary to  constitute  a  valid  revocation ;  but  on  the  contrary  he 
cites  the  Commentary  of  Yinius  to  the  effect,  that  the  donor 
where  the  gift  was  defeated  by  "  recovery  or  revocations^ 
had  his  action  against  the  donee.    {Ibid.yp.  439.) 

Suppose  the  donee  dies  before  the  donor,  does  the  gift 
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stand  t.  In  the  case  of  a  will,  the  prior  decease  of  the 
legatee  causes  the  legacy  to  lapse.  This  was  the  rule  of  the 
civil  law  in  respect  to  donations  mortis  cavsd;  and  in  the 
same  breath  this  was  declared,  the  power  of  the  donor  to 
revoke  was  likewise  expressed.  The  terms  or  conditions 
on  which  the  donor  can  recover  the  subject  of  the  gift  are 
thus  stated  in  the  Institutes :  Sm  autem  mpervixis&et  is 
qui  donavitj  reciperet;  vel  si  eum  donationis  jpomiluissetj 
(mt  prior  decesserit  is  cui  danatum  sit.  {Inst.^  lib.  2,  tit. 
7,  §  1.)  Again,  in  the  Digest,  it  is  laid  down,  Mortis  causA 
doncUiOj  etiam  dumpendet  am,  convalescere  possit  donatar^ 
revocari  potest.    {Digest^  I.  89,  tit.  6.  §  16,  item  §  30.) 

The  three  conditions  annexed  to  the  gift  by  the  civil 
law,  which  on  happening  defeat  the  donation,  are :  1st,  The 
recovery  of  the  donor;  2d,  His  repentance  of  the  gift ;  8d, 
The  death  of  the  donee  before  the  donor's  decease.  These 
are  separate  and  independent  conditions.  Ayliffe  says,  The 
gift  "  may  be  revoked  by  the  donor's  repenting  thereof. 
{Parergon,  331.  Bracton^  lib.  2,  cap.  26,  §  1.)  In  Jones  vs. 
SeOyy^  Prec.  Ch.^  800,  the  Chancellor  said, "  You  agree  that  a 
donatio  causd  m<niis  is  a  gift  in  preseniij  to  take  effect  infu- 
imro  after  the  party's  death,  as  a  will ;  and  that  it  is  revocor 
hie  during  his  life^  as  a  will  is."  Chancellor  Kent  speaks  of 
these  gifts  as  "  conditional  and  revocable  and  of  a  testamen- 
tary character."  (2  Cbm.,  445.)  In  Wells  vs.  TuckeTy  8 
Binney^  870,  Justice  Tilghman  says,  "  it  is  contended 
on  the  part  of  the  plaintiff,  that  a  gift  of  this  kind  passes 
the  property  imm^iatelj/y  and  is  not  subject  to  revocation 
by  the  donor.  Without  absolutely  committing  myself,  I 
incline  to  the  opinion,  that  in  this  as  in  several  other  parti- 
culars, it  partakes  of  the  nature  of  a  legacy,  and  is  revoca- 
ble." In  the  same  case.  Justice  Yeates  describes  the 
donation  as  ^^  subject  to  countermand  and  revocation." 
In  Nicholas  vs.  Adams^  2  Wharton^  22,  Justice  Gibson 
states  accurately  the  three  modes  of  defeasance  acknowl- 
edged by  the  civil  law.     His  language  is,  that  it  is  ^^  de- 
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feasible  by  reclamation — the  contingency  of  Burvivorehip — 
or  deliverance  from  the  peril.'- 

I  find  nothing  against  this  doctrine — ^unless  it  be  the 
language  of  the  Vice  Chancellor,  in  Eeddel  vs.  DobreCy 
10  Simons^  244,  who,  speaking  of  an  alleged  donation, 
characterized  it  as  a  gift  which  ^^  was  always  liable  during 
the  lifetime  of  the  testator  to  be  recalled  by  him ;"  and 
"  therefore  the  very  essence  of  a  donatio  mortis  caum^^  was 
wanting.  The  gift  in  that  case,  was  of  money  that  might 
happen  to  be  in  a  certain  box  at  the  testator's  death,  and 
on  condition  that  up  to  the  time  of  his  death,  he  should  re- 
tain "the  complete  dominion  over  whatever  might  be 
placed  in  the  box."  The  opinion  of  the  Yice  Chancellor 
is,  substantially,  that  the  reservation  of  this  dominion  is  in- 
consistent with  the  essence  of  a  donatio  mortis  causd.  K  no 
more  than  that  was  intended,  the  doctrine  is  but  another 
form  of  stating  that  there  must  be  a  complete  delivery. 
If  it  was  designed  to  declare  that  when  there  had  been 
a  complete  delivery,  the  donor  could  not  revoke  the  gift, 
such  an  opinion  was  not  called  for  by  the  case  in  hand, 
and  is  not  agreeable  with  the  authorities.  There  are  seve- 
ral cases  besides  that  of  Reddel  vs.  Dobree^  which  might 
be  supposed  to  imply  that  the  donor  had  no  right  to  revoke 
(4  Dru.  i&  ir.,  159,  285;  2  CoU.  356;  8  Mee.  dk  IF., 
401) ;  but  I  tliink  they  proceed  on  the  ground  that  there 
must  be  an  absolute  delivery,  a  change  of  possession 
and  dominion,  so  as  to  vest  the  full  possessory  title  in  the 
donee,  subject  only  to  such  rules  as  the  law  applies  to  this 
class  of  gifls.  That  a  donatio  mortis  ccmsd  cannot  be  re- 
voked at  the  will  of  the  donor,  I  find  no  where  decided, 
or  distinctly  asserted  ;  while  the  rule  of  the  civil  law,  that 
it  could  be  revoked  if  the  donor  repented,  even  while 
it  was  uncertain  whether  or  not  he  would  recover,  is 
clearly  laid  down  in  the  Digest,  and  has  been  admitted  to 
be  the  rule  at  common  law,  by  a  number  of  distinguished 
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judges,  although  I  am  not  aware  the  point  has  expressly 
arisen  as  the  subject  of  distinct  decision. 

Applying  this  rule  to  the  facts  in  evidence,  I  am  of 
opinion  that  the  testator  conceived  this  gift  to  be  revoked. 
After  making  the  donation,  he  made  a  change  in  his  will, 
and  substantial  alterations  as  to  the  disposition  of  his  prop- 
erty, in  favor  of  the  donee.  When  that  act  was  accomplish- 
ed, his  wife  brought  these  bonds  to  him,  and  asked  whether 
she  should  distribute  them  among  his  children.  He  said, 
"  No,"  and  directed  them  to  be  placed  in  the  depository 
where  he  kept  his  valuable  papers.  That  direction  was  not 
only  a  resumption  of  the  possession,  but  an  indication  of  a 
change  in  his  views  in  respect  to  the  disposition  of  the 
property.  His  subsequent  conduct,  in  calling  for  the  box, 
inquiring  whether  the  bonds  were  there,  and  directing  his 
daughter  to  lock  the  box,  and  give  the  key  not  to  his  son, 
but  to  the  other  executor,  after  his  death,  confirms  the  idea 
of  revocation,  and  shows  he  intended  the  bonds  to  come 
into  the  possession  of  his  executor,  after  his  decease,  as  a 
part  of  his  estate.  I  think,  therefore,  that  the  revocation 
has  been  sustained. 

The  jurisdiction  of  the  Surrogate  to  try  this  question, 
has  been  questioned  by  the  counsel  of  the  donee.  The  Sur- 
rogate has  jurisdiction  to  try  every  question  necessary  to 
the  settlement  of  the  accounts  of  the  executor.  It  is  com- 
petent for  the  legatees,  on  the  accounting  of  the  executor, 
to  produce  evidence  to  charge  him  with  more  assets  than 
he  acknowledges  in  his  accounts  to  have  received.  They 
may  prove  the  testator  had  assets  which  the  executor 
should  have  collected,  or  which  he  has  received  and  not 
brought  into  his  accounts.  In  the  present  case,  the  legatees 
assimied  the  last  position.  They  sought  to  charge  the  ex- 
ecutor with  the  amount  of  these  bonds,  and  shewed  the 
bonds  had  belonged  to  the  testator  in  his  life-time,  and  that 
the  executor  had  admitted  they  were  in  the  possession  of 
the  testator  at  the  time  of  his  death..  Had  the  case  stopped 
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there,  it  would  have  been  my  duty  to  have  charged  the  ex- 
ecutor with  the  amount  of  the  bonds.  But  he  sets  up  a  gift 
by  the  testator ;  and  in  order  to  decide  whether  he  is  liable 
or  not  for  the  bonds,  the  question  of  gift  must  be  deter* 
mined.  The  .executor  himself  raised  this  point,  to  exoner- 
ate himself  from  liability ;  and  it  is  necessary  to  decide  it 
in  order  to  settle  his  accounts,  and  make  a  final  decree  for 
the  distribution  of  the  estate.  If  an  executor  can  retain 
assets  on  the  plea  of  a  gift  ccmsd  mortis^  and  then  success- 
fully impeach  the  Surrogate's  jurisdiction  to  inquire  into 
the  validity  of  this  plea,  the  power  of  this  court  in  respect  to 
the  settlement  of  accounts  and  the  adjustment  of  estates  is 
at  an  end. 

I  am  very  clear  that  this  objection  is  not  tenable — and 
must  therefore  decree  distribution,  in  accordance  with  the 
conclusion  to  which  I  have  arrived,  respecting  the  revoca- 
tion of  the  donation  by  the  testator  before  his  decease. 
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In  the  matter  of  proving  the  last  mil  and  testament  of 
Abrahah  G.  Thompson,  deceased. 

The  will  contained  a  clause  disposing  of  certain  assets  according  to  the 
terms  of  a  schedule,  but  was  executed  without  the  schedule  being 
annexed, — Held  that,  whether  the  schedule  was  annexed  or  not,  the 
will  was  validly  executed,  having  been  signed  at  the  end  of  those  test- 
amentary provisions  which  the  decedent  intended  to  incorporate  in  it 

Here  speculative  belief  does  not^  of  itsel(  afford  a  clear  test  of  insanity. 
A  will  impeached  on  the  ground  of  incapacity  and  undue  influence, 
admitted  to  probate— there  being  no  sufficient  evidence  of  delusion, 
fraud,  or  imposition, — the  provisions  of  the  will  acoording  with  the 
decedent's  intentions  otherwise  expressed, — and  the  instrument  having 
been  prepared  with  care  and  deliberation. 


The  following  is  a  copj  of  the  will  propounded. 

"I,  Abraham  G.  Thompson,  of  the  city  of  New- York, 
merchant,  knowing  the  uncertainty  of  human  life,  and  that 
it  is  allotted  unto  all  men  to  die,  and  being  desirous  of  dis- 
posing of  my  worldly  estate,  do  make,  publish,  and  declare 
this  to  be  my  last  will  and  testament — thereby  revoking 
and  declaring  null  and  void,  all  and  every  will  or  wills  by 
me  previously  made. 

"  I^irst^  I  direct  my  executors,  hereinafter  named,  to  pay 
all  my  debts  owing  at  the  time  of  my  decease,  and  which 
at  the  present  time  are  few  and  inconsiderable;  and  I 
desire  that  my  body  may  be  decently  interred  in  the  fam* 
ily  burying-ground  at  Islip,  Long  Island,  and  that  a  suit- 
able monument  be  erected  over  my  grave,  similar  in 
appearance  and  design,  and  equal  in  value,  to  that  erected 
29 
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" 5^^ 

over  the  remains  of  my  deceased  brother,  Jonathan 
Thompson.  And  I  hereby  appropriate  out  of  my  estate 
the  sum  of  one  thousand  dollars  to  defray  my  funeral 
expenses  and  the  expenses  of  such  monument ;  and  it  is 
my  will  that  the  arrangement  of  my  funeral  and  burial, 
and  the  procuring  of  such  monument,  shall  be  under  the 
direction  and  management  of  my  nephew,  Abraham  6. 
Thompson,  jun. ;  and  I  direct  my  executors  to  pay  over  to 
him  the  said  sum  of  one  thousand  dollars  for  the  defraying 
of  the  expenses  thereof.  But  if  it  shall  so  happen  that 
such  sum  of  one  thousand  dollars  is  *  insufficient  for  the 
purposes  aforesaid,  my  executors  may,  in  their  discretion, 
add  thereto  such  further  sum  as  may  be  necessary. 

"  Second^  I  give  and  bequeath  unto  each  of  my  nephews 
and  nieces,  sons  and  daughters  of  my  deceased  brother, 
Jonathan  Thompson,  five  hundred  dollars:  that  is,  five 
hundred  dollars  to  each  nephew  and  five  hundred  dollars 
to  each  niece.  I  also  give  and  bequeath  five  hundred 
dollars  to  my  half-aster,  Julia  Carll.  Also,  two  hundred 
and  fifty  dollars  to  Sarah  Howard,  daughter  of  my  deceased 
half-sister,  Mary.  Also,  two  hundred  and  fibCby  dollars  to 
my  nephew,  Timothy  G.  Carll.  To  Fila  Hunt  I  give  and 
bequeath  fifteen  hundred  dollars ;  and  also  five  hundred 
dollars  in  cash  to  her  daughter,  Catherine  Knight.  I  give 
and  bequeath  to  Daniel  T.  Cox,  the  sum  of  one  thousand 
dollars,  upon  the  express  condition,  however,  that  he  ac- 
cepts the  same  within  ninety  days  after  the  day  of  my 
decease,  in  full  satisfaction  of  all  claims  he  may  have  on 
my  estate.  Also,  I  give  and  bequeath  to  my  friend, 
William  A.  Smith,  five  hundred  dollars,  and  to  my  young 
friend,  Henry  Kash,  five  hundred  dollars.  I  give  and 
bequeath  to  my  nephew,  Abraham  G.  Thompson,  jun.  (my 
namesake),  son  of  my  deceased  brother,  Jonathan  Thomp- 
son, my  gold  watch  and  the  gold  key  given  to  me  by 
Thomas  Eichards,  to  be  kept  by  him  in  remembrance  of 
me.     I  also  give  and  bequeath  to  my  nephew,  David 
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ThompBon,  son  of  my  brother,  Jonathan,  the  further  sum 
of  three  thousand  dollars.  I  also  give  and  bequeath  to 
my  nephew,  Abraham  Q-.  Thompson,  jun.,  the  further  sum 
of  one  thousand  dollars ;  and  when  and  so  soon  as  he  shall 
have  attended  to  my  funeral  and  caused  the  monument 
to  be  erected,  with  a  suitable  inscription  thereon,  to  the 
satisfaction  of  two  or  more  of  my  executors,  I  then  give 
and  bequeath  to  the  said  Abraham  G.  Thompson,  jun.,  the 
further  sum  of  two  thousand  dollars.  And  if,  for  any 
cause,  the  said  Abraham  G.  Thompson,  jun.^  shall  not 
attend  to  said  funeral  and  the  erection  of  said  monument, 
I  desire  that  some  one  of  my  executors  shall  attend  to  the 
same;  and  I  give  to  such  executor  who  may  take  upon 
himself  that  duty,  the  sum  of  two  hundred  and  fifty  dollars 
as  a  compensation  for  that  particular  duty.  I  also  give 
and  bequeath  to  my  nephew,  George  W.  Thompson,  son  of 
my  brother,  Jonathan,  the  further  sum  of  two  thousand 
dollars.  I  give  and  bequeath  to  my  grand-daughter,  Cor- 
nelia, and  also  to  my  daughter-in-law,  widow  of  my 
deceased  son,  Edward,  the  sum  of  one  hundred  dollars 
each ;  and  I  limit  this  amount  because  they  have  a  large 
property  under  the  will  of  my  deceased  son,  and  because 
the  husband  of  my  said  grand-daughter  demands  from  me, 
as  executor,  the  full  legal  interest  on  such  property  while 
it  has  been  in  my  hands  as  executor,  and  which  interest 
thus  demanded  is  much  more  than  I  have  received  for  the 
same. 

"  I  give  and  bequeath  unto  my  executors  and  trustees, 
hereinafter  named,  and  to  such  of  them  as  shall  take  upon 
themselves  the  duty  of  executing  the  trusts  of  this  my  wiU, 
and  the  survivors  and  survivor  of  them,  the  sum  of  fifteen 
thousand  dollars,  in  trust,  to  receive  the  income  thereof 
and  to  accumulate  the  same  for  the  use  of  my  grandson, 
Edward,  son  of  my  deceased  son,  Edward  G.  Thompson, 
until  he  shall  arrive  at  the  age  of  twenty-one  years ;  and 
thereafter  to  pay  the  annual  income  of  said  accumulated 
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fand  to  him  daring  his  natural  life,  and  at  his  decease  to 
pay  over  the  principal  or  remainder  thereof  to  such  child- 
ren or  descendants  as  he  may  leave  him  surviving,  to  be 
divided  among  them  according  to  the  laws  of  the  State  of 
New  York,  or  to  such  of  them  as  he  may  by  his  last  will 
appoint.  But  if  the  said  Edward  shall  die  leaving  no  child 
or  lineal  descendant,  then  it  is  my  will  that  said  fifteen 
thousand  dollars,  and  the  accumulation  thereof,  shall  at  his 
death  fall  in  and  become  a  part  of  my  residuary  estate,  and 
be  disposed  of  as  hereinafter  provided  for  the  disposition  of 
such  residuary  estate.  But  my  wish  is,  that  my  said  grand- 
son, Edward,  who  is  now  of  an  age  which  entitles  him  to 
apply  for  the  appointment  of  a  guardian,  shall,  when  he  so 
applies,  make  application  for  the  appointment  as  such 
guardian,  I  having  heretofore  been  his  guardian  by  his 
father's  appointment,  of  either  David  Thompson,  G^rge 
W.  Thompson,  Francis  Griffin,  who  are  named  as  executors 
in  his  father's  will  and  also  in  this  my  will,  or  of  William 
W.  Campbell,  also  one  of  my  executors,  or  of  Joseph 
Sampson,  one  of  his  father's  executors,  or  of  Samuel  W. 
Gold,  of  Connecticut,  at  whose  school  the  said  Edward  is 
now  a  student. 

'^  It  is  my  earnest  wish  that  Joseph  Sampson,  who  was 
the  partner  of  my  deceased  son,  Edward,  and  Francis  Grif- 
fin, Esq.,  who  was  his  school-mate  and  ftiend,  and  David 
Thompson  and  George  W.  Thompson,  all  of  whom  are 
named  executors  in  his  will,  would,  after  my  decease,  or  at 
least  some  one  or  more  of  them,  qualify  as  such  executors, 
and  take  upon  themselves  the  duties  thereof;  and  in  that 
event,  I  request  and  direct  my  executors  to  pay  over  to  the 
said  executors  of  my  deceased  son,  or  either  of  them,  all 
moneys  hereinbefore  given  to  my  executors  in  trust  for  my 
said  grandson. 

^^  And  in  case  such  executors  or  executor  of  my  son 
qualify  and  agree  to  act,  then  I  give  and  bequeath  unto 
them  or  him,  the  said  sum  of  fifteen  thousand  doUaiB,  in 
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tmst,  for  the  benefit  of  mj  grandson,  Edward,  to  be  held 
by  the  said  executors  or  executor  of  my  son,  upon  the  same 
trusts  and  conditions  as  hereinbefore  expressed  and  pro- 
vided for  my  own  executors. 

"I  give  and  devise  to  my  grandson,  Edward  G.  Thomp- 
son, all  my  right,  title,  and  interest  as  tenant  in  common 
with  the  heirs  of  my  late  brother,  Jonathan  Thompson,  in 
and  to  the  family  burying-ground  at  Islip,  Long  Island, 
and  the  road  leading  thereto,  and  the  land  surrounding 
said  burying-ground,  as  the  same  was  conveyed  to  me  by 
my  said  brother,  Jonathan,  the  same  to  be  held  by  my  said 
grandson  and  used  as  now,  as  a  family  burying-ground. 
And  it  is  my  will,  that  he  never  sell  or  dispose  of  the  same^ 
except  to  his  own  children  or  descendants,  or  to  some 
one  or  more  of  the  sons  of  my  late  brother,  Jonathan 
Thompson. 

"  I  give  and  devise  to  each  of  my  executors  who,  within 
six  months  after  my  decease,  may  qualify  as  such  execu- 
tors, the  sum  of  two  hundred  dollars  each,  in  addition  to 
their  legal  fees  and  charges. 

"  All  such  household  furniture,  jewelry,  chemical  and 
other  apparatus,  which  is  specified  or  enumerated  in  a 
certain  schedule  accompanying  this  my  will  and  which  is 
signed  by  me,  I  give  and  dispose  of  to  the  respective  par- 
ties nanied  in  said  schedule,  and  in  the  proportion  as 
therein  designated. 

^^  I  authorize  and  direct  my  executors  to  sell  at  public 
auction  or  otherwise,  the  pew  which  I  own  in  the  Brick 
Church  in  this  city,  and  which  cost  me  four  hundred  dol- 
lars; and  to  pay  over  the  proceeds  of  such  sale  to  the  Rev. 
Dr.  Spring,  the  pastor,  to  be  by  him  distributed  among 
the  poor  of  the  church,  in  such  manner  as  he  may  think 
best 

"  All  the  rest,  residue,  and  remainder  of  my  estate,  real 
and  personal,  I  give,  devise,  and  bequeath,  unto  my  execu- 
tors, and  trustees  hereafter-named,  and  to  such  of  them  as 
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shall  take  upon  themselves  the  execution  of  the  trusts  of 
this  my  will,  and  the  survivors  and  survivor  of  them,  in 
trust,  to  sell  and  convey  my  real  estate,  and  to  sell  and 
dispose  of  my  personal  estate,  except,  it  is  my  will  that  the 
real  estate  which  I  own  in  Rockland  county,  shall  not  be 
sold  by  my  executors  until  a  certain  lease  given  by  me  to 
Henry  Sheldon,  James  Freeland,  and  William  S.  Pearson, 
shall  expire  or  be  cancelled.  And  having  converted  said 
real  and  personal  estate  into  money,  then  to  distribute  and 
divide  such  residue  and  remainder  of  my  estate  as  follows : 
I  direct  said  residuary  estate  to  be  divided  into  thirty-two 
equal  parts  or  shares ;  I  give  and  bequeath  six  of  said  parts 
or  shares  to  the  American  Bible  Society ;  I  give  and  be- 
queath five  of  said  parts  or  shares  to  the  American  Tract 
Society  ;  I  give  and  bequeath  five  of  said  parts  or  shares 
to  the  American  Seamen's  Friend  Society,  and  if  the  said 
last-mentioned  Society  is  not  incorporated  at  the  time  of  my 
decease,  I  then  give  and  bequeath  such  five  parts  or  shares 
to  the  person  who  may  at  that  time  be  the  treasurer  of  the 
American  Seamen's  Friend  Society,  for  the  use  of  said 
Society.  I  give  and  bequeath  three  of  such  parts  or  shares 
to  the  person  who  may  at  the  time  of  my  death  be  the 
treasurer  of  the  Central  American  Education  Society  in 
the  city  of  New  York,  for  the  use  of  said  Society.  I  give 
and  bequeath  four  of  such  parts  or  shares  to  the  American 
Colonization  Society.  I  give  and  bequeath  four  of  such 
parts  or  shares  to  the  American  Home  Missionary  Society, 
or  if  such  Society  is  not  incorporated  at  the  time  of  my 
death,  then  I  give  and  bequeath  such  four  parts  or  shares 
to  the  person  who  may  at  the  time  of  my  decease  be  the 
treasurer  of  the  American  Home  Missionary  Society,  for 
the  use  of  said  Society.  I  give  and  bequeath  to  the  person 
who  at  the  time  of  my  death  may  be  the  treasurer  of  the 
American  Board  of  Commissioners  of  Foreign  Missions, 
three  of  such  parts  or  shares,  for  the  use  of  said  society.  I 
give  and  bequeath  one  of  such  parts  or  shares  to  the  New- 
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York  Institution  for  the  Instruction  of  the  Deaf  and  Dumb. 
I  give  and  bequeath  one  of  such  parts  or  shares  to  the  New* 
York  Institution  for  the  Blind. 

"  K  any  of  the  above  institutions  or  societies  are  not 
incorporated,  then  I  give  and  bequeath  the  parts  or  shares 
designated  for  their  use,  to  the  treasurer  or  other  officer 
for  the  time  being  appointed  by  the  respective  institutions 
or  societies  to  receive  legacies  and  gifts ;  and  if  there  is 
any  mistake  made  by  me  in  the  names  of  any  of  the  insti- 
tutions or  societies,  it  is  my  will  that  the  legacies  shall  not 
lapse,  but  that  my  executors  shall  pay  the  same  to  the 
institutions  or  societies  intended  and  indicated  by  me. 
But  if  for  any  reason  any  such  legacy  should  lapse,  then 
it  is  my  will  that  such  legacy  or  legacies  should  be  divided 
among  the  other  remaining  institutions  and  societies  herein 
mentioned,  in  equal  proportions ;  and  I  give  and  bequeath 
the  same  to  said  other  institutions  and  societies,  share  and 
share  alike.  It  is  my  will  that  the  parts  or  shares  of  my 
estate  given  to  the  American  Seamen's  Friend  Society,  be 
used  and  applied  in  the  purchase  and  distribution  among 
sailors  going  to  sea,  of  religious  books.  It  is  my  earnest 
desire  that  my  grandson  Edward  and  my  grand-daughter 
Cornelia,  be  made  life  members  or  life  directors  of  the 
various  societies  and  institutions  to  whom  I  have  above 
given  legacies,  when  the  regulations  of  such  societies  and 
institutions  will  allow  and  the  legacy  is  sufficient  to  war- 
rant the  same. 

^'  I  authorize  my  executors  and  trustees,  in  their  discre- 
tion, to  refer  and  submit  any  matter  in  difference  arising  in 
relation  to  my  estate  and  affairs,  to  arbitration,  in  the  usual 
manner ;  and  also  to  compromise  and  compound  any  debt 
due  or  which  may  become  due  to  my  estate,  or  any  matter 
in  difference  arising  in  relation  to  my  affairs  or  estate,  and 
to  extend  time  for  payment  according  to  their  discretion ; 
and  in  all  cases  to  act  by  attorney,  duly  authorized  and 
appointed  in  writing  for  that  purpose,  in  the  execution  of 
the  trusts  and  powers  hereby  created  and  conferred. 
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^^  I  authorize  my  said  trustees  under  this  will,  to  invest 
the  trust  moneys  belonging  to  each  of  the  trusts  hereby 
created,  in  bond  and  mortgage,  or  in  the  public  stocks  of 
the  State  of  New  York,  or  of  the  United  States,  or  in  the 
stock  of  the  New-York  Life  Insurance  and  Trust  Company, 
or  to  deposit  the  same  with  said  Company,  and  to  change 
such  investments,  and  re-invest  the  same  in  their  discretion. 

"  All  the  powers,  authority,  and  discretion,  estates  and 
trusts,  hereby  given  to  my  executors  and  trustees,  I  do 
hereby  give  to  such  of  them  as  shall  take  upon  themselves 
the  execution  of  this  wiU,  and  to  the  major  part  of  them, 
and  to  the  survivors  and  survivor  of  them ;  and  neither  of 
them  shall  be  responsible  for  the  default  or  misconduct  of 
the  other  of  them,  but  only  for  his  own  wilful  misconduct 
or  default 

^^  And  I  do  hereby  nominate,  constitute,  and  appoint  my 
said  nephews,  David  Thompson  and  George  W.  Thompson, 
and  my  friends,  Francis  Qriffin  and  William  TV.  Campbell, 
of  the  city  of  New  York,  and  Thomas  Bajlis,  Henry  Shel- 
don, and  James  Freeland,  of  the  city  of  Brooklyn,  to  be 
the  trustees  and  executors  of  this  my  last  will  and  testa- 
ment. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  twenty-seventh  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  fifty-one. 

«  A.  G.Thompson."        [l.  s.] 


JMasooqitk  and  D.  Loed,  far  Bxecuton. 

I.  The  decedent,  at  the  time  of  making  his  will,  was  in 
as  full  and  perfect  capacity  as  at  any  time  of  his  life.  No 
change  to  derangement  is  shown.  See  Mvdway  vs.  Oroft^ 
8  Curteis^  671 ;  7  Eng.  Com.  Law  -ff.,  549.  Chambers  vs. 
Qtieen^a  Proctor^  2  Cktrteia^  416 ;  7  Eng.  Com.  Law  -ff.,  168. 
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II.  The  singnlarities  of  the  decedent  were  instances  of 
credulity  and  superstition  prevailing  from  his  earliest  life, 
and  were  not  acts  of  delusion  and  violations  of  common 
sense.  Mere  credulity  and  superstition,  especially  when 
derived  from  the  traditions  of  early  life,  and  in  relation  to 
subjects  not  palpable  to  the  senses,  do  not  prove  delusion. 

in.  The  singularities  of  the  decedent  were  limited  in 
range,  and  never  were  acted  out  in  relation  to  his  property 
or  his  relatives.  His  business  was  always  prudently  and 
well  conducted.  His  domestic  affections  were  in  no  de- 
gree inverted.  His  motives  for  the  dispositions  of  his  will 
are  not  irrational.  See  Dew  vs.  Clarky  8  Add.  79;  2 
Eng.  Com.  Law  R.^  436. 

IV.  There  is  no  evidence  to  sustain  any  imputation 
that  the  will  was  affected  by  his  singnlarities. 

y.  There  is  no  evidence  of  undue  influence  in  the 
procurement  of  the  will. 

YI.  The  will,  in  its  preparation  and  in  its  contents, 
is  full  proof  of  his  capacity  to  make  it  (Cartwrigkt  vs. 
CaHvmghty  1  PhU.,  90.) 


Clemknt  D.  Newman,  Wm.  Fullketon»  €md  Chab.  O'ComoB)  for  ConU$ttmt$. 

I.  The  paper  offered  for  probate  is  not  the  will  of  the 
decedent.  It  is  in  an  inchoate  state,  in  the  absence  of  the 
schedule  referred  to  in  the  body  of  the  will,  and  which  was 
to  have  been  signed  and  attached  thereto  as  a  part  of  the 
instrument. 

The  property  named  in  the  schedule  falls  into  the 
residuum  of  the  estate,  and  goes  to  the  charitable  institu- 
tutions  named  in  the  will. 

As  to  this  property  the  will  of  the  testator  was  defeated. 

n.  Considering  the  state  of  the  decedent's  mind,  he 
was  the  subject  of  an  undue  influence  at  the  time  of  the 
preparation  and  execution  of  the  will. 
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The  undue  influence  may  not  have  been  suflScient  of 
itself  to  defeat  the  will,  but  it  becomes  important  in  this 
case  to  consider  its  nature,  tendency,  and  effects  in  con- 
nection with  the  decedent's  insanity. 

m.  The  decedent  was  laboring  under  delusions 
amounting  to  insanity,  and  had  not  a  disposing  mind, 
during  the  preparation  or  at  the  time  of  the  execution  of 
the  will.  (  Waring  vs.  Wwring^  10  Jurist,  Deuo  vs.  ClarJc^ 
3  Addams^  79.) 

The  SuHROQATB.  The  probate  of  the  will  of  the  dece- 
dent is  contested  on  the  grounds  of  invalid  execution,  insuf- 
ficient testamentary  capacity,  and  undue  influence. 

1.  By  a  clause  in  the  will,  the  following  provision  is 
made :  "  All  such  household  fiirniture,  jewelry,  chemical 
and  other  apparatus,  which  is  specified  or  enumerated  in  a 
certain  schedule  accompanying  this  my  will  and  which  is 
signed  by  me,  I  give  and  dispose  of  to  the  respective  par- 
ties named  in  said  schedule,  and  in  the  proportion  as  therein 
designated." 

The  statute  requires  the  will  to  be  signed  by  the  testa- 
tor, and  attested  by  the  subscribing  witnesses  at  the  end. 
It  appears  that  the  schedule  referred  to  in  the  will,  was  not 
attached  to  the  instrument  at  the  time  of  execution,  or  sub- 
sequently. Something  was  said  concerning  it  when  the  de- 
cedent was  about  signing  the  will,  and  the  idea  was  ad- 
vanced that  it  might  be  annexed  afterwards ;  but  the  pro- 
ceeding was  not  interrupted,  and  he  called  on  the  witnesses 
to  attest,  and  declared  the  instrument  to  be  his  will,  not- 
withstanding the  schedule  was  not  ready.  1  cannot  perceive 
that  it  would  have  made  any  difference,  whether  the  sche- 
dule was  attached  to  the  will  or  not.  In  either  case,  unless 
executed  and  attested  as  a  will,  it  could  have  no  testament- 
ary character.  Eeference  maybe  made  in  a  will  to  ano- 
ther document,  for  purposes  of  description,  but  there  can 
be  no  valid  testamentary  dispositions  unless  contained  in 
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the  will ;  and  the  testator  cannot  in  his  will  reserve  the 
power  of  giving,  or  declare  that  he  does  give,  by  an  instru- 
ment not  formally  executed  according  to  the  provisions  of 
the  statute.  The  schedule  it  was  proposed  to  attach  to  the 
will,  as  well  as  the  clause  in  the  will  referring  to  it,  would 
consequently  have  been  void,  even  had  the  schedule  been 
annexed.  The  failure  of  that  provision  would  not,  how- 
ever, have  avoided  the  entire  will.  The  schedule  was  not 
designed  to  be  an  integral  part  of  the  wiU,  but  only  to  be 
an  appendant.  All  that  was  intended  to  be  in  the  will  was 
in  it.  The  instrument  itself  was  complete  and  perfect,  was 
declared  by  the  decedent  to  be  his  last  will  and  testament, 
and  was  signed  and  attested  as  such  at  the  end.  Notwith- 
standing one  of  its  provisions  looked  to  another  instrument 
and  other  gifts,  that  circumstance  did  not  affect  the  integ- 
rity of  the  will  as  a  complete  act  then  accomplished.  The 
document  itself  received  all  the  solemnities  designed  to  be 
performed,  and  requisite  to  the  due  execution  of  a  will ; 
and  the  appending  of  a  schedule  intended  to  effectuate  the 
objects  of  one  of  the  clauses,  or  the  failure  to  append  it, 
could,  I  think,  have  no  effect  upon  the  question  of  the  due 
execution  of  what  was  at  the  time  signed,  declared,  and 
attested  as  the  last  will.  Independently  of  this  view,  there 
is  enough  in  the  evidence  to  show  that  the  intention  in  re- 
spect to  the  schedule,  so  far  as  it  had  been  proposed  to  exe- 
cute it  at  that  time  bs  a  supplement  to  the  transaction  then 
consunmiated,  was  for  the  time  at  least,  waived  or  aban- 
doned.   The  will  was  executed  without  it. 

n.  I  shall,  in  the  next  place,  proceed  to  consider  the  evi- 
dence adduced  to  establish  the  decedent's  insanity. 

Bom  in  the  county  of  Suffolk,  Mr.  Thompson  was  for 
tome  years  engaged  in  business  in  the  town  of  Islip,  and 
then  came  to  the  city  of  New-York,  where  hp  continued 
to  reside  for  nearly  half  a  century,  and  died  at  the  age  of 
75,  having  amassed  a  large  fortune,  amounting  nearly  to 
three  hundred  thousand  dollars. 

His  only  son,  Edward,  died  in  the  year  1835,  leaving  a 
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widow  and  three  children,  Edward,  Augustus,  and  Cornelia. 
Bj  his  will  he  constituted  his  father,  the  decedent,  a  trustee 
of  his  estate  for  the  benefit  of  his  family.  Augustus  died 
under  age:  Cornelia  was  married  in  184-8  to  Thomas  R. 
Quimbj.  She  and  her  brother  Edward,  who  i^  still  a  mi- 
nor, contest  their  grandfather's  will. 

The  decedent  made  three  wills.  By  one  executed 
August  31, 1850,  Abijah  Mann,  jun.,  acting  as  his  counsel, 
after  legacies  amounting  in  the  aggregate  to  $26,500,  to 
several  friends  and  relatives,  he  gave  $10,000  in  trust  for 
his  grand-daughter,  Mrs.  Quimby,  and  the  residue  of  his 
estate  in  trust  for  his  grandson,  Edward — ^  during  life,  with 
remainder  to  their  issue. 

On  the  13th  of  May,  1851,  by  another  will,  William 
W.  Campbell  acting  as  his  counsel,  after  several  legaciea 
to  friends  and  relatives,  amounting  in  the  aggregate  to  ten 
thousand  dollars,  he  gave  five  thousand  dollars  in  trust 
for  Mrs.  Quimby,  twenty  thousand  dollars  in  trust  for  Ed- 
ward,— during  life, — ^and  the  residue  of  his  estate  in  trust 
for  various  benevolent  and  religious  institutions. 

On  the  27th  day  of  October,  1851,  two  days  before  his 
death,  he  executed  the  will  propounded  for  probate,  by 
which  he  left  sundry  legacies,  amounting  to  $15,250;  gave 
his  grand-daughter,  Cornelia,  and  her  mother,  $100  each ; 
his  grandson,  Edward,  $15,000,  in  trust  during  life ;  and 
the  remainder  to  religious  and  charitable  institutions. 

It  is  contended  that  at  the  time  of  the  execution  of  this 
last  instrument  Mr.  Thompson  was  not  of  sound  mind. 
The  evidence  offered  to  impeach  his  sanity  runs  back 
through  a  long  series  of  years. 

Solomon  Davis,  employed  by  him  as  a  coachman  and 
in  other  capacities,  lived  with  him  twenty-two  years  before 
his  death  for  about  two  years,  and  subsequently  at  various 
intervals,  from  one  to  four  months  at  a  time.  He  says,  ^^  I 
have  lived  with  him  sixteen  times,  off  and  on.  .  .  «  He 
was  a  curious  man,  and  had  curious  habits.  .  .  .  He 
gave    me    a    book    to    read,    called  Francis   Barrett; 
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a  book  to  work  spells,  cure  fever  and  agne,  and  raise 
spirits.    He  then  said  he  knew  a  place  at  Montauk  where 
Kidd's  money  was  buried ;  that  he  had  been  on  there  with 
an  old  man  he  took  up,  and  had  a  rod  that  would  attract 
to  the  money.     That  he  got  a  man  at  Sag-Harbor  named 
David  Mulford.    He  acted  as  rodsman.    It  did  not  work 
well  in  the  old  man's  hands,  because  Mulford  had  more  of 
the  Water  of  Life  in  him.    I  asked  him  why  Mulford  had 
more  than  other  men,  whether  it.  was  because  he  was  a 
bigger  man,  because  of  his  size  ?    He  said.  No,  it  was  be- 
cause he  drank  more  rum.    He  said  Mulford  took  the  rod 
in  bis  hands,  and  it  worked  well,  and  he  found  where  the 
deposit  was,  struck  a  crowbar  down  on  it,  and  it  sounded ; 
formed  his  ring  and  commenced  digging.    Just  as  he 
broke  the  turf,  there  was  a  great  black  and  white  spotted 
bull  came  running  over  the  hill,  throwing  his  tail  as  if  he 
had  the  wattles  in  his  back  in  the  spring  of  the  year.    The 
wattles  is  a  kind  of  fly.    The  bull  pawed  and  hoofed  the 
dirt,  he  said,  as  if  he  was  mad.    There  were  nearly  a  thou- 
sand cattle,  he  said,  that  came  and  passed  diagonally  over 
another  hill  opposite,  which  acted  just  like  that  bull.    He 
said  the  bull  looked  to  him  as  big  as  a  mountain.    I  said, 
A  small  mountain,  I  suppose.  He  said,  Well,  it  was  as  big 
a  bull  as  ever  I  saw.    He  said,  when  the  cattle  were  pass- 
ing so,  Mulford  said  with  an  oath,  *  By  God,  we  have  got 
it.'    Whereupon  the  cattle  all  stopped,  and  went  feeding 
quietly.    After  that,  the  crowbar  dropped  or  sunk  down  ^ 
into  the  earth  as  it  stood,  nearly  a  foot.    That  he,  Thomp* 
son,  told  them  to  let  the  crowbar  stand,  till  he  dug  to  see 
what  stopped  it    Previous  to  this  he  said  Mulford's  speak- 
ing broke  the  spell.     He  did  not  say  what  made  Mulford 
speak.    He  said  he  dug  till  he  got  to  the  point  of  the 
crowbar,  shoving  off  the  earth,  and  examining  and  hand- 
ling it  all  over  to  see  what  stopped  the  crowbar,  before 
Mulford  spoke ;  and  he  found  a  little  piece  of  mother-of- 
pearl  fan  (which  he  showed  to  me),  at  the  point  of  the 
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crowbar  in  the  earth.  This  was  pretty  much  the  whole  of 
that  story ;  he  has  repeated  it  to  me  at  varions  times ;  and 
that  was  what  made  me  think  he  was  a  curious  man. 

^^  He  said  at  another  time  that  he  had  been  back  to  the 
same  place,  Fort  Pond  Bay,  at  Montauk  point,  with  old 
Mr.  Brower.    Brower  made  a  needle.    Sullivan  Moulton 
went  along  also.    That  same  Brower  took  along  an  old 
bull-b...h,  as  he  expressed  himself.    They  carried  down  a 
pail  of  water  to  drink,  from  the  house.    They  centered 
the  spot  where  the  treasure  was,  again,  began  operations, 
tod  the  old  b...h  went  and  lapped  in  the  water ;  Moulton 
stepped  up  and  gave  her  a  kick,  and  said,  ^  Get  away,  you 
cursed  b...h ;'  and  that  broke  the  spell  at  that  time ;  they 
could  do  no  more.    He  said,  in  the  account  he  gave  me 
of  the  first  visit,  that  no  one  was  to  speak  during  the  opera* 
tion.    He  told  me  a  great  many  such  things ;  I  would  sit 
here  a  week,  if  I  were  to  repeat  all  of  them.    I  lived  with 
him  about  two  years  in  Beekman  street.    It  is  about  twen- 
ty-one years  ago  last  April,  I  think,  when  he  moved  to  Wil- 
liam street.    I  was  living  with  him  when  he  moved.     .   .   • 
We  had  moved  about  half  the  furniture  out  of  the  Beek- 
man-street  house.  He  told  me  to  go  to  the  stable,  and  get  a 
wrench  to  take  his  plate  off  the  door.    I  came  in  the  back 
way  through  the  basement,  up  the  back  stairs  into  the  hall, 
and  met  him  about  half  way ;  and  he  took  the  wrench  out 
of  my  hands  to  unscrew  the  plate.    I  turned,  and  had  just 
got  down  the  stairs  a  bit,  when  I  heard  him  screech  out  as 
if  something  had  hurt  him.     I  ran  to  his  assistance ;  and 
he  was  lying  partly  on  the  floor,  the  wrench  in  one  hand, 
and  holding  himself  up  with  the  other.    He  said,  when  he 
began  to  unscrew  the  plate,  some  very  strong  thing  hugged 
him — ^it  must  have  been  a  ghost — ^it  gave  him  a  squeeze 
like  a  bear.    I  took  him  down,  led  him  down  to  the  Wil- 
liam-street house ;  and  he  said  the  Beekman-street  house 
was  haunted,  and  he  would  never  go  into  it  again  for 
all  New  York He 


Digitized  by 


Google 


NEW-YORK,  DECEMBER,  1853.  468 

THOHFSOH    VS.  QUIMBT. 

sent  me  once  up  to  Leyden, — ^it  is  something  like  twelve 
years  ago, — ^to  buy  a  pair  of  horses  for  him.  I  bought  a 
pair  in  Lowville, — blood  bays.  .  .  I  brought  the  horses 
home,  and  put  them  in  the  stable.  As  I  sat  in  the  stable, 
holding  up  my  foot,  which  I  had  hurt,  he  came  into  the 
stable,  talking  to  himself.  He  did  not  see  me.  Said  he, 
^  There  are  the  very  same  horses  Mrs.  Hunt  dreamed  about, 
— ^little  ears,  stick  right  out  sharp, — almost  as  red  as  blood, 
— ^and  the  jaws  go  as  quick  as  a  pair  of  tailor's  shears, — 
head  up  high, — ^rainbow  necks,  natural  tails,  long  manes. 
No,'  said  he,  'I  will  never  ride  after  them.'  Then  I 
spoke,  and  said,  *Why,  Mr.  Thompson?'  He  started 
back,  and  said,  ^Whatl  you  there,  Solomon?'  I  said, 
'  Yes.'  He  asked  me  if  I  was  well.  I  replied  yes,  and 
asked  him  how  he  was.  He  answered,  all  very  well,  but 
his  head  hurt  him — ^putting  his  hand  to  his  head ;  his  heart 
was  right,  and  his  body  was  right,  but  his  head  hurted. 
He  had  the  head-ache.  Then  I  asked  him  why  he  would 
not  ride  after  the  horses,  and  talked  with  him  a  good  while 
before  he  would  tell  me.  Finally  he  said  he  had  seen  an 
old  horse  over  at  Mr.  Post's  that  would  answer  his  purpose 
better  than  young  ones.  Finally  he  said,  after  some  argu- 
ment and  persuasion,  ^  Mrs.  Hunt  has  dreamed  a  dream 
since  you  have  been  gone.  ^You  know,  Solomon — (he 
always  called  me  Solomon) — ^that  when  Mrs.  Hunt  dreams, 
she  dreams  right.'  I  said,  'Mr.  Thompson,  anybody  will 
dream  right,  when  they  dream  awake.'  The  old  gentleman 
was  quite  angry  with  me.  He  said,  ^  She  dreamed  that 
just  such  horses  as  those  you  brought  home, — she  described 
them  exactly — she  dreamed  that  you  hitched  them  before 
my  little  pocket-book  carriage.  You  drove.  I  got  in 
behind.  You  ran  down  one  of  the  North-River  streets, 
hove  me  out,  killed  me,  tore  me  all  to  pieces,  and  the 
blood  was  all  over  the  street'  He  swapped  the  horses 
away  with  Post,  and  took  an  old  horse  for  this  span,  and 
gave  fifty  dollars  to  boot    The  horse  was  not  worth  ten 


Digitized  by 


Google 


46 1  CASES  IN  THE  SURROGATE'S  COURT. 

THOMFSOir    VS,  QUIMBT. 

dollars,  for  a  gentleman.  I  gave  $180  for  the  team,  and  it 
cost  me  $50  to  get  them  here.  Thej  were  worth  $400  in 
New  York.  He  never  rode  after  them.  He  sold  them  to 
Post  the  same  dav  of  the  conversation  I  had  with  him  in 
the  stable."  .  .  .  .  '^  He  said  he  had  the  receipt  and 
all  the  ingredients  to  make  [the  philosopher's  stone],  except 
one, — that  was  the  water  of  life.  He  must  line  a  room 
with  white  Irish  linen  to  get  that, — and  mnst  get  a  man  in 
there,  and  keep  him  drnnk  six  months  on  strong  beer,  or 
London  porter,  which  was  better ;  at  the  end  of  that  six 

months  would  be  the  water  of  life,  and  he  coald 

complete  the  philosopher's  stone  ;  and  with  that  he  could 
know  what  every  person  was  about,  in  the  earth,  under  the 
earth,  and  in  heaven.  He  said  this  a  great  many  times. 
The  last  time  he  said  it  was  about  nine  years  ago.  He  said 
the  philosopher's  stone  would  enable  him  to  do  anything 
he  wanted  to  do ;  to  see  all  the  treasures  of  the  earth  ;  to 
go  to  Heaven,  and  see  what  they  were  doing  there ;  and 
come  back  again  to  the  earth,  and  see  all  that  was  doing 
here,  and  all  the  mines  and  treasures  hid  in  the  earth.  He 
said  he  had  once  fixed  a  room  with  Irish  linen,  and  put 
Dr.  C.  in  it  to  talk  with  the  spirits,  to  get  the  ingredients 
for  the  philosopher's  stone ;  and  he  got  the  receipt^  but  not 
the  ingredients,  from  Dr.  C.  He  said  he  had  forty  wax 
candles  to  bum  in  the  room  while  the  operator  was  at 
work.  It  cost  a  good  deal.  He  never  told  me  where  the 
room  was.  I  don't  know  that  he  had  a  room  fixed  up  any- 
where. .  .  He  told  me  J.  D.'s  girls  could  see  treasures 
in  the  earth,  by  looking  in  glasses.  .  .  He  said  some  had 
stones  they  could  see  in.  He  had  a  stone  he  could  see  in. 
He  could  see  landscapes  at  a  distance;  that  when  he 
got  his  philosopher's  stone  completed,  he  should  not 
want  any  of  them,  because  he  could  then  see  more  dis- 
tinctly. I  drove  him  to  D.'s  a  good  many  times.  The  girls 
looked  in  glasses  for  him,  trying  to  see  treasures  in  the 
earth — minerals  and  mines.    I  heard  him  say  to  them,  he 


Digitized  by 


Google 


NEW-YORK,  DECEMBER,  1853.  465 

TROHFSOll  VS.  QXnMBT. 

wanted  them  to  look  in  the  glasses  to  see  if  they  saw  a 
deposit  of  money  on  Eed-Hook.  They  said  they  saw  it. 
He  said  he  would  go  some  time  and  get  it.  This  was  as 
much  as  18  or  19  years  ago.  He  never  said  he  had  any 
books  to  raise  spirits,  except  the  book,  '  Francis  Barrett.' 
He  said  he  could  raise  spirits  and  lay  them  with  that  book, 
and  cure  all  kinds  of  diseases  with  receipts  and  charms  in 
that  book."  The  witness  also  stated  that  Mr.  Thompson 
had  a  mineral  rod ;  buried  a  purse  of  gold  at  Bed-Hook, 
and  it  was  found  by  a  man  who  used  the  rod,  twice  out  of 
three  times.  He  sent  Davis  to  Philadelphia  for  a  man 
named  J.  E.,  to  come  to  New  York  and  make  him  a 
mineral  needle.  The  needle  was  to  be  "  one-third  pure 
silver,  one-third  bismuth,  and  one-third  white  copper,"  and 
"was  to  attract  gold  and  silver  hid  under  the  ground." 
Mr.  Thompson  paid  $50  for  the  receipt  for  making  jit,  and 
attempted  to  make  a  needle  in  his  laboratory.  Ho  kept 
Davis  rubbing  a  "magnet  he  had  made  "  three  hours  every 
day,'  and  this  was  to  be  continued  25  days  before  it  would 
be  of  any  use.  This  was  about  eight  years  before  his 
decease.  He  said  he  had  been  to  Providence  to  consult  a 
clairvoyant,  and  that  she  described  his  house  and  its 
arrangements  with  perfect  truth.  He  consulted  a  clair- 
voyant in  this  city,  and  said  she  told  him  where  the  Eidd 
treasure  was.  He  pretended  to  show  Davis  spirits  in  the 
moon  and  sky ;  said  "  they  were  spirits  of  the  air, — some 
lived  in  the  moon,  and  some  in  the  sky."  "He  would 
point  and  say,  *  There,  don't  you  see  them!'  and  I  would 
say,  I  did  not  know  but  I  saw  them,  to  get  rid  of  him  the 
easiest  way  I  could." 

Mrs.  Mather  became  acquainted  with  the  decedent 
about  nine  years  before  his  decease,  and  was  in  the  habit 
of  seeing  him  quite  frequently.  She  invented  the  sub- 
marine telescope,  and  he  called  ni)on  her  to  examine  it. 
The  acquaintance,  commenced  in  this  way,  continued  until 
the  spring  prior  to  his  death.    At  the  first  interview,  he 
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stated  that  he  wished  to  see  if  her/telescope  could  be  used 
to  find  Kidd's  money.  He  subsequently  discoursed  with 
her  in  respect  to  treasures,  clairvoyants,  glass-lookers,  en- 
chantment, spirits,  mineral  rods,  needles,  and  the  philoso- 
pher's stone, — said  that  he  had  a  house  set  apart  and  a  man 
consecrated  for  the  purpose  of  procuring  the  philosopher's 
stone,  and  described  the  method,  substantially  as  stated  by 
Solomon  Davis,  with  some  additions  and  variations.  He 
claimed  to  command  the  planetary  spirits,  and  described 
their  influence  over  particular  days.  "  He  said  the  philos- 
opher's stone  would  cure  all  diseases,  prolong  life  to  any 
age,  transmute  metals  into  gold ;  when  teeth  had  been  lost 
through  old  age,  a  little  of  it  put  into  the  gums  would 
bring  out  new  teeth.  With  it  he  could  see  into  futurity  or 
anywhere  else.  .  .  .  That  by  means  of  it  he  could  see 
anything  in  heaven  or  under  the  earth."  ..."  He 
told  how  some  mineral  rods  were  made ;  he  said  he  could 
hold  them  in  his  hands,  and  they  would  answer  questions, 
bowing  towards  him  to  say  Yes ;  they  would  attract  to  any 
hidden  treasure  under  the  earth."  He  described  the 
method  of  making  them,  which  consisted  in  mixing  cer- 
tain metals  and  herbs  at  particular  hours  and  days,  putting 
them  into  a  hollow  bone  or  quill,  and  placing  them  in  the 
Bible,  "  at  some  particular  chapter,  where  they  lay  a  cer- 
tain time,  and  then  they  were  ready  for  use ;  but  at  the  same 
time  more  or  less  enchantment  would  get  upon  them." 
The  last  time  but  one  the  witness  saw  him, "  he  said  that  he 
wanted  to  get  a  glass  to  lay  over  the  eyes  of  some  person, 
About  the  time  the  breath  left  the  body,  who  was  bom  im- 
der  the  same  planet  he  was,  and  then  he  could  see  any- 
thing he  desired.  It  must  lie  on  the  eyes  of  the  corpse 
several  days ;  and  then  the  spirit  of  the  deceased  person 
would  be  so  concentrated  in  the  glass,  that  he  could  see 
anything  he  desired  in  the  spiritual  or  material  world."  . 
«  .  "  In  the  summer,  .  .  after  he  had  been  sick,  he 
told  me  that  because  he  had  burst  the  bonds  of  hiunan 
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nature  and  explored  the  spiritaal  worlds  that  the  spiritB 
tormented  him  when  he  was  sick,  were  all  around  him, 
and  were  paying  him  off  for  what  he  had  done ;  thej 
would  come  upon  him  when  they  were  not  called  for,  and 
would  alarm  him.  He  could  see  them  better  when  his 
eyes  were  shut  than  when  they  were  open.  He  said  every 
body  had  three  eyes,  one  spiritual  and  two  temporal.  The 
spiritual  eye  lay  between  the  other  two  over  the  nose."  fle 
told  the  witness  that  he  consulted  clairvoyants  on  business 
affairs,  wore  charms  and  talismans ;  and  that  he  would  live 
nearly  a  thousand  years.  The  last  time  she  saw  him  at 
the  top  of  the  hill  in  Columbia  street,  Brooklyn,  he  said 
he  would  live  to  see  it  levelled. 

•I  have  stated  the  evidence  of  these  two  witnesses  with 
particularity,  for  the  purpose  of  comparison  with  the  other 
testimony  in  the  case. 

Dr.  Kuypers,  his  attending  physician,  states,  that  he 
mentioned  to  him  that  he  had  discovered  the  curative  ef- 
fects of  sulphur  in  rheumatism.  During  his  last  iUness  he 
spoke  about  mineral  rods  and  Eidd's  treasures,  the  cure  of 
fever  and  ague  by  wearing  a  piece  of  paper  with  certain 
words  written  on  it ;  and  told  him  the  story  about  digging 
for  Kidd's  money,  and  the  appearance  of  Uie  bull ;  but  he 
never  conversed  with  him  in  respect  to  raising  spirits,  see- 
ing spirits  in  the  moon,  having  been  attacked  by  a  ghost, 
wearing  talismans,  or  knowing  any  means  by  which  he 
could  protract  life  to  a  very  great  age. 

Kinney,  who  was  his  coachman  for  about  two  months 
in  the  fall  of  1849,  states  that  when  he  asked  him  for  some 
black  lead  for  the  harness,  Mr.  Thompson  inquired  how  he 
would  know  whether  it  was  good,  saying,  ^^  If  you  put  it 
in  your  mouth,  and  chew  it,  and  eat  it,  you  would  then 
know  whether  it  was  good  or  not"  ....  He  adds, 
*^  He  told  me  one  day,  he  had  a  whistle — ^he  made  me  in 
dread  on  that  day — ^that  he  had  a  whisde ;  and  anything  he 


Digitized  by 


Google 


A68  CASES  IN  THE  SURROGATE'S  COURT. 

THOMFSOH  VS,  QUIMBT. 

wanted  he  would  get  it,  when  he  whistled  with  that 
whistle." 

To  Dr.  Gold,  the  preceptor  of  his  grandson,  Edward, 
he  communicated  his  specific  for  the  rheumatism. 

To  Mr.  McAllister,  who  mesmerized  him  for  pain  in 
the  head,  he  stated  that  he  derived  great  benefit  from  it. 
He  also  showed  him  one  of  his  mineral  needles,  which  he 
said  would  point  to  silver. 

Mr.  Mann,  his  counsel,  states  that  he  was  aware  of  his 
peculiarities  in  relation  to  supernatural  agencies  and  influ- 
ences, clairvoyance,  hazel-rods,  and  Mesmerism ;  that  Mr. 
Thompson  often  spoke  with  him  on  these  subjects;  stated 
that  he  knew  the  contents  of  the  Kidd  ship  just  as  well 
as  if  he  had  counted  it ;  that  he  had  searched  for  Kidd's 
money  on  Gardiner's  Island.  "  He  discovered,"  says  Mr. 
Mann,  ^^  that  I  had  no  faith ;  saying,  Mesmerism  don't  exist 
without  faith."  He  experimented  with  the  hazel-rod  in  Mr. 
Mann's  presence ;  and,  the  experiment  not  being  satisfac- 
tory to  that  gentleman,  he  was  displeased  with  him. 

Mr.  Bodman,  the  partner  of  Mr.  Mann,  says  he  was 
aware  of  the  decedent's  belief  in  supernatural  agencies ;  but 
the  only  instance  he  specified  was  a  cure  for  fever  and 
ague,  which  consisted  in  wearing  about  the  neck  a  paper, 
with  three  words  upon  it — one  in  Greek,  another  in  He- 
brew, and  another  ^^  in  a  language  he  could  not  tell." 

To  Mr.  Pentz,  President  of  the  Mechanic's  Banking 
Association,  he  occasionally  talked  on  the  subject  of  Kidd's 
money,  gold-digging,  and  instruments  to  point  out  mineral 
deposits. 

Mr.  Joseph  Strong — heard  him  converse  a  number  of 
times  about  Kidd's  money. 

Mr.  Smith,  who  occupied  an  office  adjacent  to  that  of 
Mr.  Thompson,  states  that  he  had  a  glass  in  which  he  re- 
quested the  witness  to  look,  saying,  he  ^^  would  see,  first,  a 
very  small,  brilliant  white  light,  which  would  gradually 
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enlarge ;  and  then  he  would  be  able  to  see  whatever  he 
desired.''    He  also  exhibited  his  divining  rod. 

With  Mr.  Suydam,  he  talked  in  respect  to  Kidd's 
money — Mesmerism— donble-sight. 

He  conversed  with  Judge  Campbell  in  regard  to  clair- 
voyance, animal  magnetism,  and  Kidd's  vessel,  divining 
rods,  glasses  for  second  sight ;  and  he  told  him  the  story  of 
digging  for  money  at  the  time  '^he  saw  the  devil  in  the 
shape  of  a  large  bull." 

On  the  other  hand,  Mr.  Whitehead,  his  accountant  for 
two  years ;  Mr.  McBride,  the  guardian  of  his  grandson 
Edward ;  Mr.  Cox,  who  attended  to  his  business  for  eight 
years,  and  stayed  in  the  same  house  vnth  him  over  nine 
months  just  before  his  death ;  Mr.  Thome,  who,  for  several 
years,  had  met  him  on  business  two  or  three  times  a  week ; 
Mr.  Whitney,  an  old  acquaintance,  and  in  the  habit  of 
frequently  meeting  him;  and  the  Bev.  Dr.  Spring,  his 
pastor  for  over  forty  years,  have  all  been  examined  ;  and 
none  of  them,  with  a  single  exception  to  which  I  shall  here- 
after advert,  testify  to  any  indication  of  superstitious  belief. 

After  examining  the  evidence  for  the  purpose  of  ascer- 
taining the  frequency  of  his  conversations  on  subjects  con- 
nected with  his  peculiar  views,  and  bearing  in  mind  the 
period  of  time  over  which  the  testimony  runs,  and  the  de- 
gree of  intimacy  between  the  parties,  I  cannot  perceive 
that  he  indulged  in  communicating  his  opinions  on  those 
topics  more  freely  than  is  the  case  with  men  of  sound  mind 
in  respect  to  more  rational  speculations ;  nor  do  his  views 
appear  to  have  obtained  such  dominant  sway  as  to  have 
overcome  the  usual  proprieties  of  social  intercourse.  His 
eccentricity  was  under  control,  whether  we  regard  the 
skepticism  or  the  impressibility  of  his  subjects,  or  the  degree 
of  familiar  and  confidential  relation  in  which  they  stood. 
His  counsel  laughed  at  him  about  the  Eidd  affair,  and  "  he 
seemed  ever  after  to  avoid  the  subject."  To  his  pastor,  the 
Bev.  Dr.  Spring,  he  betrayed  none  of  his  absurd  notions  ; 
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and  if  he  ever  sincerely  believed  in  all  the  follies  stated  by 
Solomon  Davis  and  Mrs.  Mather  in  respect  to  the  philo- 
sopher's stone  and  spirits,  no  trace  of  it,  beyond  what  I  have 
stated,  is  to  be  found  in  the  evidence  of  his  most  intimate 
friends.  In  many  respects,  therefore,  the  statements  made 
by  Mrs.  Mather  and  Solomon  Davis  stand  isolated.  They, 
consequently,  deserve  more  scrutiny. 

I  observe  that  some  of  the  most  ridiculous  and  extrava- 
gant absurdities  attested  by  them,  are  expressed  in  a  jargon 
peculiar  to  works  on  natural  magic  and  astrology.  The 
witness  Davis  testifies  that  Mr.  Thompson  referred  to  a 
book  by  "Francis  Barrett,"  and  said  "it  spoke  of  divining 
rods,"  and  "  that  he  could  raise  spirits  and  lay  them,  by 
that  book,  and  cure  all  kinds  of  diseases  with  receipts  and 
charms  in  that  book."  Mrs.  Mather,  after  a  long  statement 
of  the  same  kind  of  nonsense,  also  testifies,  "  he  said  he  gat 
this  from  Frcmds  Barretts  hook,  entitled,  '  Natural  and 
Ceremonial  Magic.'"  It  is  quite  apparent,  therefore,  that 
many  of  the  most  extravagant  and  superstitious  follies  de- 
tailed by  these  two  witnesses,  were  not  only  not  the  product 
of  Mr.  Thompson's  own  mind,  but  he  retailed  them  second- 
hand, not  professing  to  be  their  originator. 

It  is  not  unworthy  of  observation  in  this  connection, 
that  Davis  read  in  Francis  Barrett's  book,  and  Mrs. 
Mather's  husband  procured  a  copy  from  Europe,  and  she 
"  looked  into  it  enough  to  see  what  it  was."  Mrs.  Mather 
thinks  Mr.  Thompson  told  her  the  place  where  he  per- 
formed his  experiments  was  the  house  in  Columbia  street, 
Brooklyn ;  and  that  he  said  he  "  had  a  house  set  apart,  and 
a  man  consecrated  for  this  work."  Now,  about  this  very 
time,  Davis  testifies  that  he  lived  in  that  house,  with  his 
wife,  some  few  months ;  and  he  never  pretends  that  any  ex- 
periments were  performed  there.  He  had  the  range  of  the 
whole  house  except  one  room  in  the  attic,  which  was 
locked  ;  and  he  saw  Mr.  Thompson  go  in  that  apartment 
ODce.    Mr.  McBride  says  Mr.  Thompson  was  in  the  habit 
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of  visiting  that  house  every  day ;  but  there  is  nothing  very 
singular  in  that  circumstance,  as  his  daughter-in-law  re- 
sided in  the  house  adjoining,  and  Mr.  Thompson  visited 
her  daily,  entering  her  house  through  the  door  which  com- 
municated with  both  dwellings.  There  were  four  lots  and 
a  garden,  and  Mr.  Thompson  occasionally  attended  to  the 
garden.  Marshall,  his  coachman,  says  he  saw  linen  sheet- 
ings in  the  parlor  closet ;  but  he  also  states  that  Mr.  Eel* 
log,  the  uncle  of  the  contestants,  slept  in  an  attic  bedroom, 
which  was  furnished — ^that  the  testator's  grandson  slept  in 
the  adjacent  room;  that  he  had  been  in  all  the  other 
apartments,  and  there  appeared  to  be  nothing  the  dece* 
dent  wished  to  conceal  from  him.  Mr.  Kellogg  was  not 
produced  as  a  witness.  Mr.  McBride,  who  resided  next 
door  for  a  number  of  years,  Davis,  and  Marshall,  all  fail  to 
show  anything  unusual  or  mysterious  connected  with  this 
dwelling.  Nor  was  it  entirely  unoccupied.  That  he  did 
not  let  it,  or  put  it  to  a  more  profitable  use,  depended  pos- 
sibly upon  his  expectation  of  residing  there.  Davis  states 
expressly  that  he  said,  ^'  he  had  built  tliat  house  for  his  own 
use,  to  live  and  die  there,  and  nobody  should  ever  live  in 
that  house  till  he  lived  in  it.  He  said  the  reason  why 
he  did  not  live  there  himself,  was  because  Mrs.  Hunt 
would  not  go  there  to  live  with  him."  Mr.  McBride  also 
says  that  when  he  applied  to  rent  it,  he  answered  that  he 
kept  it  for  his  own  use.  I  think,  then,  that  the  evidence 
entirely  fails  to  show  that  the  decedent  used  this  house  for 
the  purposes  stated  by  Mrs.  Mather.  The  contrary  would 
rather  appear.  Why,  then,  did  he  so  state  to  her  ?  This 
may  be  answered  in  two  ways.  After  nine  years  she  may 
easily  be  mistaken,  as  to  whether  he  asserted  he  had  done, 
or  covld  do,  certain  things.  Much  of  his  conversation,  as 
related  by  these  witnesses  is  expressive  of  his  belief,  and 
not  of  his  actual  practice ;  viz.  that  to  accomplish  a  cer- 
tain end,  ^^you  musV^  do  so  and  so — ^that  such  a  thing 
"  watdd^^  happen,  or  "  cotdd  "  be  done. 
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If,  however,  it  be  taken  as  certain  that  he  told  Mrs. 
Mather  the  Brooklyn  house  was  set  apart  and  used  for 
these  experiments,  then  the  fact  that  it  was  not  so  nsed, 
tends  to  impeach  the  sincerity  and  meaning  of  the  whole 
of  his  conversation  with  her.  Was  he  indulging  in  idle 
talk,  on  a  subject  congenial  to  his  tastes ;  or  was  he  earnest 
in  everything  he  said  ?  If  he  misstated  a  fact,  how  much 
easier  to  overstate  a  belief  I  The  same  motive  would  tend 
alike  to  each  result. 

Experience  establishes  that  some  persons  are  fond  of 
relating  the  marvellous,  either  for  the  purpose  of  terrifying 
the  listener,  or  exciting  wonder,  or  from  a  desire,  not  at  all 
uncommon,  to  be  thought  strange  and  eccentric-  We 
should  not  too  hastily  conclude,  because  Mr.  Thompson 
chose  to  frighten  his  coachman  by  telling  him  he  could 
obtain  anything  he  wished  by  blowing  a  whistle ;  or  be- 
cause he  told  Mrs.  Mather  that  he  expected  to  live  a  thou- 
sand years  by  means  of  the  philosopher's  stone,  that  he 
really  believed  himself  to  be  in  the  possession  of  these 
powers.  And  even  in  regard  to  his  intimate  friends,  the 
expression  of  his  views  on  topics  of  this  character  is  to  be 
viewed  with  reference  to  a  human  failing  sometimes  ex- 
hibited— the  aflTectation  of  believing  in  strange  and  wonder- 
ful things,  not  ordinarily  received  by  the  mass  of  mankind. 
Eather  than  not  be  noted,  some  men  choose  to  be  marked 
for  their  singularity.  Such  singularities,  it  is  true,  are  gen- 
erally founded  upon  some  predisposition  in  the  character ; 
and  it  is  only  the  extravagant  exhibition  and  expression 
that  is  affected.  After  making  every  reasonable  allowance, 
however,  I  have  no  doubt  Mr.  Thompson's  mind  was  im- 
pressed with  a  sincere  belief  in  many  absurd  notions. 
There  seems  sufficient  evidence  to  show  that  he  believed 
in  Mesmerism,  clairvoyance,  divining  and  mineral  rods, 
dreams,  and  spiritual  influences.  He  searched  for  the  sup- 
posed deposits  of  money  by  Kidd,  and  ascribed  his  failure 
in  two  instances  to  the  utterance  of  certain  words  by  the 
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operator.  That  he  said  he  saw  the  devil  in  the  shape  of 
a  bull,  appears  also  to  be  well  established.  He  believed 
likewise  in  the  efficacy  of  cnres  for  rheumatism  and  fever 
and  ague,  as  before  stated. 

ni.  If  we  apply  the  present  state  of  knowledge  and  in- 
telligence to  the  opinions  entertained  by  the  decedent,  they 
appear  irrational  and  absurd.  What  the  human  mind 
admits  in  one  stage  of  its  progress,  is  rejected  in  another. 
While  many  dreams  in  the  dawn  of  modem  philosophy, 
which  a  century  or  two  ago  were  thought  rational,  are  now 
regarded  as  follies, — the  discoveries  and  inventions  which 
have  been  the  fruit  of  modern  science  might  very  well 
have  been  esteemed,  had  they  been  predicted  at  that  pe- 
riod, as  idle  fancies  compared  with  the  claims  of  alchemy 
and  astrology.  Little  more  than  a  century  ago,  the  distin- 
guished German,  Stahl,  whose  investigations  mark  a  new 
epoch  in  the  science  of  chemistry,  did  not  disdain  to  treat 
of  the  philosopher's  stone,  of  the  transmutation  of  metals, 
and  of  the  universal  medicine.  Lord  Bacon,  judging  that 
"the  world  has  been  much  abused  by  the  opinion  of  mak- 
ing gold,"  said,  that  if  one  should  "  take  a  thprough  view 
of  the  works  of  the  alchemists  or  followers  of  natural 
magic,  he  might  perhaps  be  at  a  difficulty  which  he  should 
withhold,  his  tears  or  his  laughter ;"  yet  says,  "  the  work 
I  judge  possible ;"  and  proceeds  to  direct  an  experiment 
for  the  maturation  of  metals.  Porta,  the  eminent  Neapoli- 
tan, the  inventor  of  the  camera  obscura,  three  hundred 
years  ago,  described  the  method  of  finding  treasures  in  the 
earth  by  means  of  the  witch-hazel  Coryhis.  The  story  of 
Ponce  de  Leon,  the  Spanish  adventqrer,  is  familiar  to  the 
student  of  American  history.  He  expected  to  find  a 
river  in  Florida  by  bathing  in  which  his  youth  would  be 
renewed.  This  story  spread  so  that,  says  Herrera,  "  There 
was  not  a  river  or  brook,  nor  scarce  a  lake  or  puddle  in 
all  Florida  but  what  they  bathed  themselves  in."  The 
age  which  could  reject  the  Copemican  system  on  the  ap- 
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parent  contradiction  of  it  by  the  evidence  of  the  senBeSi 
put  faith  in  the  absurdities  of  alchemy  and  astrology,  and 
in  the  reality  of  witchcraft.  The  British  Parliament  rec- 
ognized the  existence  of  witchcraft  by  formal  legal  en- 
actments, in  the  reigns  of  Henry  VIL,  Elizabeth,  and 
Janies  I.  Sir  Matthew  Hale  sat  in  judgment  on  the  trial 
of  witches ;  and  less  that  150  years  ago,  a  woman  and  her 
young  child  were  hanged  for  selling  their  souls  to  tlie  devil. 

Commenting  upon  Plato,  and  referring  to  various  indica- 
tions of  the  belief  in  the  supernatural,  a  modern  author 
of  great  learning  observes,  in  respect  to  the  ancient  belief 
in  ghosts  and  apparitions,  that  if  ever  there  was  a  doctrine 
of  which  it  could  be  said  that  it  was  held  semper^  'ubiquej 
et  ab  omnibu8y  this  is  one. 

What,  then,  are  we  to  say?  that  ideas  which  have  ex- 
isted in  all  ages  of  the  world  are  proofs  of  mental  disease, 
of  a  mind  organically  deranged  ?  that  credulity,  supersti- 
tion, and  belief  in  the  supernatural,  are  indications,  j^^^e, 
of  insanity  ? 

IV.  The  difficulty  of  defining  insanity  consists  in  the 
selection  of  a  strict  and  proper  test.  The  wide  distance 
between  a  sound  intellect  and  the  diseased  mind  of 
the  raving  maniac,  renders  it  easy  to  distinguish  the  ex- 
tremes of  the  mental  condition ;  but  as  we  approach  the 
doubtful  frontier  which  separates  madness  in  its  various 
forms  and  shades  from  sanity,  it  becomes  a  nice  and  deli- 
cate work  to  draw  the  line  between  mere  eccentricity, 
the  excitement,  over-action,  or  undue  development  of  par- 
ticular faculties,  and  that  general  or  partial  derangement 
of  the  intellect  which  arises  from  positive  disease  of  the 
brain.  The  germs  of  fancies  and  antipathies,  of  certain 
habits  of  thought  and  feeling,  are  often  sown  in  youth, 
and,  instead  of  being  corrected  as  years  advance,  develop 
into  the  most  .obstinate  prejudice,  extravagant  ideas,  and 
the  widest  departures  from  the  common  sense  of  mankind. 
Such  aberrations  are  generally  the  result  of  ignorance, 
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and  of  early  impressions  formed  in  the  nursery,  or  by  the 
fireside,  when  authority  and  tradition  are  the  sources  of 
knowledge  and  faith,  and  when  the  moral  and  intellectual 
character  is  permanently  moulded.  To  confound  the  results 
of  such  causes  with  the  phenomena  of  mania,  would  erect 
a  standard  of  sanity  dependent  on  education  and  knowl* 
edge. .  The  history  of  our  race  shows  that  intellectual  cul- 
tui#  cannot  invariably  be  relied  upon  to  dispel  the  mists 
of  superstition.  The  works  of  the  brightest  lights  of  an- 
cient philosophy  teem  with  the  absurdest  notions  on  such 
subjects.  And  even  at  the  present  day,  when  the  Chris- 
tian religion,  and  science,  have  dissipated  multitudes  of 
errors,  the  human  mind  has  found  new  fields  for  the  indul* 
gence  of  the  love  of  the  marvellous.  The  forms  of 
speculative  error  are  numerous ;  and  if  they  are  indicia 
of  an  unsound  mind,  who  shall  be  the  judge,  when  masses 
of  men  are  arrayed  against  each  other?  The  danger  of 
entering  into  the  field  of  speculative  belief  for  the  pur- 
pose of  finding  criteria  of  mental  alienation,  is  manifest  in 
the  difficulty  of  agreeing  as  to  the  standard  of  truth.  Rea- 
son, faith,  and  sensual  perception  have  each  their  indepen- 
dent action.  If  nothing  be  known  but  what  can  be  proved 
by  the  senses,  the  range  of  knowledge  will  be  confined  to 
narrow  limits.  If  nothing  be  believed  unless  susceptible 
of  explanation,  fSEUth  is  restrained  in  its  noblest  exercise. 
It  is  equally  obvious  that  if  we  adopt  correct  reasoning  as 
a  standard  of  healthy  action,  there  will  be  as  many  differ- 
ent conclusions  as  to  what  constitutes  correct  reasoning 
upon  any  given  topic,  as  there  are  various  opinions  among 
mankind.  Dr.  Copeland  describes  a  certain  class  of  theo- 
maniacs,  as  "  characterized  by  an  enthusiastic  belief  in 
divine  selection  and  acceptance,  and  in  the  future  eternal 
damnation  of  all  who  do  not  think  as  to  religious  matters 
exactly  as  they  do ;  by  a  belief  of  having  received  revela- 
tions from  the  Almighty,  or  of  being  inspired,  or  of  hold- 
ing communications  with  the  Holy  Spirit,  or  with  angels 


Digitized  by 


Goo^q: 


476  CASES  IN  THE  SURROGATE'S  COURT. 

THOMPSON  VS,  QUIIfBT. 

or  saints ;  or  by  a  belief  of  having  received  a  mission  from 
heaven  to  convert  sinful  men."  He  notes  the  religions 
excitement  furnished  by  "  revivals,'*  camp  meetings,  and 
field-preaching,  as  instances  of  this  kind  of  partial  insan- 
ity.-  Dr.  Lee,  commenting  upon  this  position,  justly  ob- 
serves :  "  If  holding  the  above  doctrines  be  considered  a 
valid  test  of  the  existence  or  non-existence  of  insanity,  we 
fear  that  the  number  would  not  be  small  in  our  cotmry 
who  would  fall  under  the  appellation.  But  that  a  recep- 
tion of  the  doctrines  of  Calvin,  stem  as  they  unquestion- 
ably are,  should  subject  an  individual  to  the  title  of  insane, 
will  hardly  be  conceded  in  a  country  where  in  some  places 
a  large  majority  of  the  inhabitants  are  believers  in  this 
creed.  The  followers  of  Swedenborg,  now  considerably 
numerous,  who  believe  in  holding  communications  with 
angels  and  saints,  would  also,  according  to  our  author, 
deserve  the  same  appellation  ;  not  to  include  some  of  our 
ablest  clergy,  who  claim  to  have  received  a  divine  com- 
mission to  convert  sinful  men."  Dr.  Lee  concludes  his  re- 
marks, however,  by  characterising  Mormonism  as  a  decided 
form  of  monomania. 

The  danger  of  this  kind  of  reasoning  lies  in  regarding 
as  indications  of  radical  disease,  mental  phenomena  ex- 
isting in  all  ages  and  among  all  classes,  and  dependent  on 
natural  faculties  and  propensities,  or  arising  from  adven- 
titious circumstances  of  early  impressions  and  educa- 
tion. 

Being  of  opinion  that  mere  speculative  belief  does  not 
of  itself  afford  a  clear  test  of  insanity,  I  do  not  esteem 
the  peculiar  opinions  entertained  by  the  decedent  sufficient 
to  establish  mental  derangement.  This,  however,  is  only  a 
conclusion  in  the  abstract,  and  without  reference  to  the  par- 
ticular circumstances  of  his  case.  It  becomes  necessary  to 
examine  some  special  facts  bearing  upon  the  question  of 
his  capacity. 

y.  1.  It  often  happens  that  men  entertaining  absurd 
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ideas  not  in  themselves  indicative  of  insanity,  evince  signs 
of  a  disordered  intellect  in  the  irrational  indulgence  of  their 
eccentricities  to  a  degree  destructive  of  the  balance  of 
the  mental  powers.  Ihe  will  seems  no  longer  free,  the 
predominant  idea  sways  the  mind,  subverts  the  judgment, 
rules  the  entire  conduct,  and  produces  absurd,  extravagant 
and  foolish  actions.  In  cases  of  unusual  theoretic  belief, 
it  is  important  to  inquire  whether  the  belief  has  obtained 
the  mastery  of  the  mind,  or  whether  it  has  been  held  in 
subordination  to  the  judgment.  In  this  connection  let  us, 
therefore,  examine,  as  a  matter  of  fact,  how  far  the  decedent 
indulged  in  these  peculiar  ideas  at  any  pecuniary  sacrifice. 

Davis  says  that  the  horses  about  which  Mrs.  Hunt 
dreamed  were  exchanged  at  a  small  price,  though  worth 
four  hundred  dollars.  He  does  not  state  how  he  knows  the 
amount  Mr.  Thompson  received ;  and  as  there  was  no  reason 
growing  out  of  the  dream,  why  Mr.  Thompson  should  sell 
the  horses  for  less  than  their  market  value,  I  am  inclined  to 
receive  his  evidence  with  suspicion. 

Mr.  Thompson  told  McAllister,  the  Mesmeriser,  tliat  he 
had  offered  $1,000  for  a  mineral  needle  he  showed  him. 
With  that  exception,  if  it  be  one,  there  is  no  instance  of  any 
considerable  amount  of  money  expended  in  the  line  of  these 
pursuits,  save  seven  hundred  dollars  in  the  Kidd  afiair,  for 
which  he  alleged  he  had  some  security.  This  is  all  the 
evidence  there  is  of  any  improvident  expenditore;  and 
instead  of  evincing  the  excessive  predominance  of  a  single 
idea,  or  the  supremacy  of  his  peculiar  views  over  the 
faculties  of  his  mind,  to  the  subversion  of  the  ordinary  rules 
of  prudence  and  practical  common  sense,  we  must  acknowl- 
edge that  he  seems  to  have  kept  his  singular  tastes  imder 
reasonable  control. 

2.  The  origin  of  the  opinions  of  the  decedent  which 
have  been  made  the  subject  of  criticism,  is  pertinent  to  the 
question  of  a  sound  mind.  If  they  broke  out  suddenly,  or 
at  an  advanced  stage  of  life,  suspicion  might  be  excited ;  if 
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we  can  trace  them  to  early  education,  and  find  there  a 
cause,  thej  are  not  to  be  imputed  to  a  deranged  under- 
standing. 

There  preyailed,  many  years  since,  no  small  excitement 
respecting  supposed  deposits  of  treasure  made  by  free- 
booters in  the  olden  times ;  and  in  reading  the  decedent's 
description  of  his  youthful  exploits  in  money  digging,  we 
are  reminded  of  the  legend  of  Wolfert  Webber,  rendered 
•classic  by  the  elegant  pen  of  Irving.  Mr.  Thompson  spent 
the  first  thirty  years  of  his  life  in  the  county  of  SuflFolk, 
where  such  beliefs  prevailed.  "Among  the  ignorant 
and  superstitious,"  says  Mr.  Strong,  his  townsman  and 
schoolmate,  ^'  there  was  a  superstition  as  to  Captain  Eadd^s 
money.  A  great  many  people  believed  it  was  buried 
there,  and  that  it  will  be  found  some  time  or  other.  It 
did  not  exist  generally  among  intelligent  people.  On 
an  old  place  there  were  perhaps  fifty  holes  dug  in 
search  of  Kidd's  treasure.  They  call  it  Money  Hollow," 
Judge  Campbell  places  the  date  of  the  decedent's  digging 
for  Kidd's  deposits,  "  fifty  years  ago,  or  more,"  "  when  he 
was  a  young  man."  Mr.  Mann  says,  "  He  lectured  me 
repeatedly  on  the  history  of  the  Kidd  expedition,  the  con- 
nection of  the  Livingstons  with  it,  the  cannon  which  he 
had  recovered,  and  which  lay  by  his  door;  and  the  cradle- 
blanket,  worked  in  gold,  which  had  been  given  to  his 
grandmother  on  Gardiner's  Island,  by  Eidd  or  some  of  the 
officers.  He  said  he  had  advanced  little  or  no  money  in 
searching  for  the  treasure,  except  some  small  loans  to  indi- 
viduals. He  told  me  he  was  bom  at  the  east  end  of  Long 
Island,  on  Gardiner's  Island  I  believe ;  that  he  had  lived 
there  in  his  youth,  and  had  searched  for  the  Eidd  money 
oflF  there." 

The  impressions  of  childhood  are  never  effaced,  and  the 
seeds  of  superstitious  belief  then  implanted,  are  seldom 
thoroughly  eradicated.  The  familiar  story  of  Martin 
Luther  casting  an  inkstand  at  the  devil  in  his  cell  at 
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Erfurt,  illustrates  the  difficulty  of  throwing  off  entirely  the 
influence  of  early  education.  The  strongest  minds  often 
fail  in  the  effort. 

The  state  of  education  in  that  part  of  the  country  where 
the  decedent  passed  his  youth  and  early  manhood,  during 
the  last  quarter  of  the  last  century,  could  not  have  been  of 
a  very  liigh  character.  With  a  disposition  to  believe  in 
the  marvellous  impressed  upon  his  mind,  the  pursuits  of 
some  of  the  natural  sciences  to  which  his  tastes  inclined 
him,  readily  led  to  speculations  in  alchemy  and  other  studies 
that  "  sway  the  imagination  more  than  the  reason."  He 
formed  a  laboratory,  and  acquired  a  "  more  than  ordinary 
acquaintance  with  practical  mechanics  and  chemistry." 
Persons  of  his  understanding  and  training,  are  prone  to 
magnify  the  influences  of  magnetism  and  electricity ;  and 
the  pretences  of  Mesmerism  and  clairvoyance,  the  opera- 
tion of  charms  and  of  divining  rods,  may  be  received  nnder 
the  specious  form  of  science.  In  tracing  the  course  of  such 
follies,  we  can  readily  distinguish  them  from  those  pheno- 
mena which  mark  insanity. 

3.  At  the  time  of  the  execution  of  the  will,  the  decedent, 
says  Dr.  Euypers,  ^'  placed  his  finger  on  the  seal,  and  said. 
This  is  my  last  will  and  testament  and  seal;  am  I  a 
deranged  man.  Doctor?"  The  Doctor  also  states  that 
during  the  last  month  of  his  life,  Mr.  Thompson  remarked, 
he  supposed  there  were  people  who  might  deem  him 
deranged ;  and  that  he  smiled  when  lip  said  so,  as  if  in 
ridicule.  I  see  nothing  in  this  circumstance  bearing 
against  his  sanity,  though  it  is  indicative  of  a  supposition  that 
his  sanity  might  be  questioned.  Whether  he  so  supposed, 
from  an  internal  consciousness  of  deranged  intellect,— or 
from  conjecture  that  his  eccentricities,  coupled  with  the 
nature  of  his  disease,  might  expose  him  to  such  a  charge, — 
or  because  intimations  had  reached  him  from  others, — ^may 
be  the  subject  of  speculation,  and  is  not  determined  by  the 
character  of  the  remark  itself.    The  physician  having  been 
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consulted  as  to  his  case  at  the  time  of  the  execntion  of  the 
will  of  August,  1850,  he  may  have  intended  his  inquiry,  at 
the  time  of  making  the  last  will,  as  an  appeal  to  medical 
testimony  in  the  presence  of  the  witnesses  called  to  attest 
the  transaction. 

4.  Dr.  Kuypers  states  that  three  or  four  days  before  the 
decedent's  seventy -fifth  birthday,  which  fell  on  the  Sunday 
preceding  his  death,  Mr.  Thompson  told  him  he  expected 
to  die  on  that  day ;  ^'  that  none  of  his  ancestors  had  ever 
attained  over  seventy-five  years,  with  the  exception  of  one, 
who  had  gone  one  day  over  seventy-five ;  and  that,  he  anti- 
cipated, would  be  the  result  with  him He  was  led 

to  that  impression  at  a  very  early  period  of  his  life."  I 
remark  upon  this  circumstance,  that  the  existence  of  such 
a  presentiment,  based  on  his  family  history,  forms  no  test 
of  insanity.  Though  his  argument  were  bad, — ^though  he 
had  expressed  a  mere  foreboding,  without  offering  a  reason, 
— ^the  presentiment  itself  does  not  prove  a  deranged 
intellect.  Experience  and  the  history  of  the  human  mind, 
show  that  mankind  are  liable  to  indulge  in  sach  impressions, 
even  without  an  apparent  cause. 

5.  The  disease  to  which  the  decedent  was  subject 
during  the  last  year  of  his  life,  was  one  which  ordinarily 
tends  to  impair  the  functions  of  the  brain.  ,  But  the 
impression  it  makes  on  the  intellectual  faculties  is  gradual, 
and  depends  upon  the  frequency  and  violence  of  the 
attacks.  Of  389  epileptics  mentioned  by  Esquirol,  in  the 
SaUpetriere^  nearly  one-third  had  no  aberration  of  the  under- 
standing; and  this  institution  receives  chiefly  old  and 
severe  cases.  {^Usquirol  on  In8anityjji>.  149.)  Dr.  Cheyne 
states  that  he  has  known  epileptics  preserve  their  intellects 
to  a  very  old  age ;  and  Dr.  Lee  mentions  the  case  of  a 
^^  scientific  gentleman  of  extraordinary  talents  and  acquire 
ments,"  who  was  subject  to  the  disease  for  twenty  years, 
without  any  perceptible  failure  of  the  mental  faculties. 
Mental  aberration  does  not  generally  appear  until  after 
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fioveral  or  many  attacks,  and  in  the  course  of  prolonged 
cases.  The  first  appearance  is  in  an  intermittent  form 
after  the  seizures.  The  most  to  be  inferred,  then,  from 
the  nature  of  the  disease  with  which  Mr.  Thompson  was 
a£9icted,  is,  that  he  was  the  subject  of  a  malady  which, 
though  not  always  associated  with  insanity,  generally  tends 
in  progress  of  time  to  enfeeble  and  impair  ihe  powers  of  the 
mind.  This  should  induce  the  greatest  circumspection  and 
care  in  the  examination  of  his  case. 

6.  The  state  of  Mr.  Thompson's  physical  health,  and 
the  progress  of  his  disease,  were  by  no  means  such  as  to 
cause  great  bodily  prostration. 

In  the  fall  of  1849,  he  met  with  an  accident,  as  he  was 
leading  a  horse  down  the  gangway  to  his  stable.  The 
animal  fell  upon  him,  struck  him  on  the  temple  with  his 
shoe,  and  the  blood  gushed  out  of  his  mouth,  nose,  and 
ears.  He  recoyered  shortly,  but  after  the  injury  com- 
plained a  great  deal  of  his  head.  He  had  two  attacks  of 
disease,  one  just  previous  to  the  execution  of  the  will 
drawn  by  Mr.  Mann,  in  August,  1850,  and  the  other  in 
December  following.  The  former  was  partial  paralysis, 
arising,  in  the  opinion  of  his  physician,  from  congestion  of 
the  liver;  the  latter  was  epilepsy.  The  epileptic  convul- 
sions were  sudden,  violent,  and  were  usually  protracted,  so 
that  he  would  recover  partially  in  about  two  hours,  and  in 
two  days,  entirely.  After  recovering  from  the  illness  of 
August,  1850,  he  attended  to  his  usual  avocations,  and  was 
not  confined  to  his  house.  The  epileptic  convulsions  oc- 
curred at  intervals  of  about  a  month,  and  he  had  none  for 
over  ten  days  before  his  decease.  On  one  occasion  he  was 
seized  with  an  attack  while  attending  a  meeting  of  the 
board  of  directors  of  the  Mechanics'  Banking  Associa- 
tion. During  the  last  six  months  of  his  life,  he  was  mostly 
confined  to  his  house ;  but  in  April,  1851,  he  attended 
a  meeting  of  the  board  of  the  Equitable  Insurance 
Company;  in  June  or  July,  Mr.  Thome  transacted 
31 
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bufiiness  with  him  at  his  office  in  Wall  street;  about  that 
tune,  he  rode  once  or  twice  to  the  residence  of  his  dangh- 
ter-in-law  at  Brooklyn ;  and  three  weeks  before  his  death, 
the  doctor  accompanied  him  in  his  carriage  to  his  office. 
During  all  this  period  he  does  not  appear  to  have  been 
confined  to  his  bed.  Dr.  Gold  describes  his  physical  health 
as  improyed,  ten  days  before  his  death ;  and  at  the  time  the 
will  was  executed,  he  rose  from  his  chair  and  walked  to 
the  bed,  where  he  signed  it  The  day  of  his  death,  Mr. 
Hodman  found  him  sitting  in  an  arm-chair,  and  on  the 
occasion  of  his  last  attack  he  was  led  to  the  sofa  and  laid 
there. 

7.  Apart  from  the  grounds  upon  which  his  general 
sanity  is  assailed,  there  is  little  if  any  cause  for  suspect- 
ing that  his  facidties  were  seriously  impaired  by  age  or 
disease.  The  most  specific  allegation  on  this  point  relates 
to  his  memory. 

Dr.  Gold  and  Mr.  Mann  both  concur  in  saying  that  he 
stated  the  accident,  when  he  was  injured  by  the  horse,  to* 
have  occurred  at  Brooklyn,  instead  of  New  York.  He 
was  at  Brooklyn  when  he  told  Dr.  Gold,  and  pointed  out 
an  inclined  plane  leading  to  his  stable  there,  ^^and,  as  I 
understood  it,"  says  the  doctor,  "  the  very  place  ,he  had 
been  hurt  It  is  possible  he  might  have  intended  to  show 
me  that  place,  as  similar  to  the  one  where  he  had  been 
hurt ;  but  if  so,  that  was  not  as  I  understood  it."  Mr. 
Mann  says,  in  respect  to  the  same  occurrence,  ^^  he  told 
me  it  was  at  Brooklyn,  repeatedly."  Mr.  Cox  says  it 
happened  at  the  stable  in  William  street,  Kew  York,  but 
he  was  not  present  at  the  time.  The  only  person  who  was 
present,  was  Kinney,  the  coachman.  It  may  be  inferred 
from  his  testimony,  that  the  accident  happened  in  ISew 
York,  but  he  does  not  say  so  distinctly. 

Mr.  Mann  states  that  the  decedent  became  garrulous, 
and  repeated  the  same  circumstance  several  times,  in 
the  course  of  the  same  conversation.    This  is  very  corn- 
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mon  with  persons  advanced  in  life,  and  of  itself  is  not  an 
indication  of  failure  of  memory  in  essentials.  Mr.  Mann 
thinks  that  in  the  last  interview  he  had  with  the  decedent, 
on  the  4th  of  October,  1861,  when  they  were  conversing 
about  the  trust  accounts,  and  it  was  stated  that  the  same 
rule  of  law  in  respect  to  interest  which  applied  to  the  share 
of  Cornelia  would  apply  to  that  of  Edward,  Mr.  Thompson 
replied, "  I  don't  care  about  that,  for  Edward  will  have  what 
is  left,  if  there  is  anything  left."  K  this  implied  that  he  had 
left  the  residue  to  Edward,  or  intended  to  do  so,  it  is  incon- 
sistent with  the  will  of  May,  1851,  and  the  will  of  October, 
1851.  It  i^  opposed  to  the  clearest  evidences  of  a  contrary 
intention,  long  entertained  and  persisted  in.  It  must  be  re- 
membered, however,  that  at  the  time  of  this  interview,  Mr. 
Thompson  had  never  disclosed  to  Mr.  Mann  the  contents  of 
the  will  of  May,  nor  the  proposed  contents  of  the  will  then 
under  consideration,  although  on  that  very  occasion  he  said 
he  wished  his  advice  in  respect  to  its  provisions. 

When  the  will  of  August,  1850,  was  executed  under 
the  auspices  of  Mr.  Mann,  the  testator  did  not  expect  to 
survive.  That  instrument  was  prepared  in  haste.  He 
yielded  on  several  points  to  the  suggestions  of  Mr.  Mann, 
but  stated  that  if  he  should  recover,  he  would  "materially 
alter  it,''  and  make  a  "  better  will."  During  Mr.  Mann's 
absence  he  destroyed  it,  and  made  another,  the  provisions 
of  which  he  never  conmiunicated  to  him  "  in  the  slightest 
respect,"  and  which,  says  Mr.  Mann,  "it  was  delicate  to 
ask."  In  relation  to  the  will  of  August,  1850,  he  stated  to 
Judge  Campbell,  "  a  will  had  been  made  for  him  during 
his  previous  illness,  and  that  when  he  had  recovered  he 
had  destroyed  it ;  that  it  was  not  the  will  he  intended  to 
make."  Mr.  Mann  was  under  the  impression  from  his 
conversations  with  the  decedent,  that  he  had  executed  the 
will  of  May,  1851,  during  Mr.  Mann's  absence  at  the 
South.  But  Mr.  Mann  returned  from  the  South  early 
in  April,  and  the  will  was  executed  on  the  ISth  of  May, 
over  a  month  after  Mr.  Mann's  return.    Mr.  Mann  often 
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remonBtrated  with  him  in  reepect  to  his  feelings  toward  his 
grand-daughter ;  and  Mr.  Thompson  '^  disliked  the  advice," 
and  ^^was  sometimes  a  little  impatient"  with  him.  In 
yiew  of  all  these  facts,  it  is  evident  that  while  Mr.  Mann, 
in  October,  1851,  reasoned  on  the  hypothesis  that  Edward 
was  to  take  the  residue  as  proposed  in  the  will  of  1850, 
Mr.  Thompson  reasoned  on  the  provisions  of  the  will  of 
1851,  which  gave  Edward  $20,000.  This  may  have  been 
the  reason  why  he  said,  as  to  Edward,  that  he  would  have 
what  is  left,  "  if  there  is  anything  leftP  K  we  suppose  he 
meant  to  imply  that  Edward  would  have  the  whole  residue, 
the  expression  ^^  if  there  is  anything  left,"  is  senseless,  or 
absurd ;  for  an  estate  of  a  quarter  million  of  doUars  conid 
not  be  swept  away  by  a  comparatively  small  claim.  But  if 
we  suppose  that  he  was  arguing  on  the  hypothesis  that  he 
had  set  aside  a  certain  sum,  say  $25,000  for  these  grand- 
children, and  that  after  deducting  the  amoxmt  to  be  paid 
Mrs.  Quimby  for  interest,  Edward  was  to  have  what  was 
left,  and  therefore,  as  to  him  it  made  no  difiference  whether 
the  same  rate  of  interest  applied  to  his  share,  the  remark 
is  not  altogether  unmeaning.  This  view  explains  also 
the  reduction  of  the  bequest  to  Edward  from  $20,000, 
in  the  previous  will,  to  $15,000  in  the  last  will.  It  shows 
also,  why  he  was  dissatisfied  at  these  claims  for  inter- 
est, and  notwithstanding  Mr.  Mann's  repeated  su^estions 
that  it  made  no  difference — ^which,  as  Mr.  Mann  under- 
stood the  will,  was  true — he  immediately  reverted  to  his 
complaints ;  for,  as  he  knew  the  provisions  of  the  will, 
and  his  design  to  give  a  certain  sum  to  the  grandchildren, 
the  increase  of  the  claim  for  interest  diminished  the  lega- 
cies, and  made  proportionately  a  matter  of  right,  what  he 
had  designed  as  a  gift. 

8.  Mr.  Cox  states  that  when  Mrs.  Quimby  resided  at 
Portiand,  she  sent  a  present  to  Mr.  Thompson  of  a  pair  of 
socks.  He  told  the  witness  ^^  he  was  not  going  to  wear 
them."    He  said,  ^^  there  was  a  woman  who  had  a  hus- 
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band  who  did  not  treat  her  well,  and  she  made  him  a 
fihirt,  magnetized  it,  pnt  it  on  him,  and  squeezed  the  wind 
out  of  him.  He  was  afraid  these  socks  might  serve  him 
in  that  way — ^might  injm^  him."  "  Mrs.  Quimby  sent  him 
a  present  of  some  strawberries  in  1851.  I  saw  them  on 
the  mantelpiece  with  a  note.  I  asked  Mr.  Thompson  if  he 
was  going  to  eat  them.  He  said  No,  he  was  afraid  there 
might  be  poison  in  them,  and  wished  me  to  take  them  to 
Mrs,  Thompson  with  the  note."  "  The  strawberries  were 
taken  over  to  Mrs.  Thompson  in  a  wagon.  Mr.  Thompson 
and  I  went  together.  The  socks  I  carried  to  Mrs.  Thomp- 
son myself." 

Snch  circumstances  as  these  often  indicate  mental 
delusion ;  but  if,  in  the  face  of  the  fact  that  these  articles 
were  sent  by  him  to  a  person  with  whom  he  was  on 
friendly  terms,  we  conclude  that  the  decedent  was  in 
earnest,  then  it  is  observable  that  he  only  expressed  fear 
of  the  possibility  and  not  belief  of  a  fact 

VI.  I  pass  to  the  general  observation  and  opinion  of 
the  witnesses  who  were  adduced  to  sustain  the  allegations 
against  the  soundness  of  the  decedent's  mind. 

Dr.  Gold  saw  him  on  the  18th  of  October,  1851,  and 
details  some  conduct  indicative,  in  his  opinion,  of  imbe- 
cility ;  but  without  considering  how  far  the  fieu^ts  he  men- 
tioned justified  this  conclusion,  I  find  from  Mr.  Cuthbert's 
testimony,  that  he  visited  Mr.  Thompson  that  very  day  for 
the  purpose  of  leeching  him.  It  is  probable,  therefore, 
that  when  Dr.  Gold  saw  the  decedent,  an  epileptic  fit  was 
impending.  At  such  times  his  mind  was  undoubtedly 
affected.  I  lay  no  stress,  then,  on  any  indications  of  imbe- 
cility Mr.  Thompson  may  have  exhibited  at  that  interview. 
For  the  same  reason,  the  evidence  of  Mr.  Cuthbert,  who 
was  called  in  to  deplete  him  when  laboring  under  attacks 
of  his  disease,  affords  no  means  of  judging  as  to  his  intel- 
lect at  periods  of  comparative  health. 

Mr.  Cox,  who  stayed  in  the  same  house  with  the  de- 
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cedent  for  the  ten  months  preceding  the  last  two  weeks 
of  his  life,  says  nothing  in  respect  to  his  capacity,  except 
that  he  attended  to  business  at  intervals,  and  ^'  sometimes 
would  do  it  very  well,  and  sometimes  not  so  well.  Some- 
times his  tongue  would  be  a  little  thick,  and  he  could  not 
explain  himself  so  well.  In  making  a  bargain,  he  was 
pretty  keen  up  to  the  time  I  left." 

Abijah  Mann,  jun.,  acted  as  Mr.  Thompson's  counsel  for 
about  seven  years  immediately  prior  to  his  death,  was  on 
terms  of  intimacy,  and  had  frequent  business  intercourse 
with  him.  He  prepared  the  will  of  August  1850.  During 
the  sunmier  of  1851,  he  saw  the  decedent  repeatedly  in 
respect  to  the  settlement  of  the  trust  of  his  son's  estate ; 
and  on  the  Sd  or  4th  of  October,  was  requested  by  him 
to  delay  an  intended  journey  to  the  Soutii,  in  order  to 
advise  concerning  proposed  alterations  of  the  will  of  May, 
1851.  Mr.  Mann  expresses  the  opinion,  that  for  three 
years  the  state  of  his  memory  was  not  such  as  to  enable 
him  to  bear  in  mind  the  state  of  his  family  relations,  and 
his  duties  towards  the  members  of  his  family,  in  respect  to 
disposition  by  will.  He  did  not  think  he  would  have  com- 
prehended without  suggestion  and  advice,  the  state  of  his 
family  relations  and  duties  in  regard  to  a  disposition  by 
will ;  but  with  suggestion  and  advice  he  thought  he  could. 
I  understand  him  to  say  that  in  his  judgment  Mr.  Thomp- 
son was  ^^  of  sound  mind,  and  capable  of  disposing  of  his 
property,"  but  "  not  without  suggestion  and  advice,"  and 
that  his  memory  was  not  "  always  to  be  relied  upon  in 
these  respects,  without  friendly  aid  and  advice,"  without 
which  he  might  make  a  very  indiscreet  will. 

He  expresses  the  opinion  that  "  he  had  been  growing 
weaker  from  the  time  of  his  confinement,  in  body  and 
mind ;"  his  temper  was  more  irritable ;  his  memory  was 
weak,  and  had  been  for  several  years  previous ;  he  was  very 
garrulous,  and  would  repeat  the  same  story,  and  the  same 
event  two  or  three  times  over  in  the  same  conversation ; 
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^6  was  easily  affected  to  tears.  Sometimes  there  was  some* 
thing  peculiar  in  his  laugh. 

After  his  first  sickness  in  1850,  he  says  his  mental 
faculties  were  impaired  to  some  extent ;  ^^  his  memory  was 
not  as  good,  his  temper  was  more  irrascible ;  but  his  facul- 
ties for  business  transactions  seemed  to  me  to  be  as  good  as 
they  ever  were  at  any  period  that  I  knew  him,  and  for 
aught  that  I  could  discoyer  when  I  drew  the  will  (August, 
1850),  and  when  it  was  executed,  he  was  just  as  competent 
to  make  a  willl  and  dispose  of  his  property,  as  he  was  at 
any  period  while  I  knew  him,  so  far  as  I  could  perceive ; 
and  I  took  particular  pains  to  satisfy  myself  in  that 
respect."  At  the  last  interview  he  had  with  him,  Mr. 
Hann  states,  ^'I  thought  him  as  competent  as  he  had  been, 
saying  the  physical  debility  under  which  he  was  laboring, 
and  the  more  irritable  state  of  his  mind  and  temper."  Mr. 
Mann  also  says,  ^^his  mental  faculties  were  weaker,"  which 
he  explains  elsewhere  by  attributing  it  ^^  to  the  prostration 
of  his  physical  system."  He  explains  what  he  means  by 
Mr.  Thompson's  not  being  able  to  bear  in  mind  the  state  of 
his  family  relations :  "  I  mean  his  collateral  relatiyes."  Ho 
adds,  ^^  I  don't  think  Mr.  Thompson  could  have  made 
a  will  at  any  period  after  I  knew  him,  leaving  his  property 
to  others  than  his  grandchildren,  and  forgetting  that  he 
was  cutting  them  off."  In  respect  to  his  peculiar  opinions, 
he  says,  '^I  should  regard  him  when  he  was  in  good  health) 
in  all  business  matters,  as  a  man  of  sound  mind.  In  all 
matters  of  theoretic  speculation  in  regard  to  supernatural 
agencies,  Kidd's  treasure,  the  history  of  Kidd's  piracy, 
and  the  like,  I  should  regard  him  as  a  man  of  unsound 
mind.    I  think  he  had  a  monomania  on  all  those  subjects." 

Vn.  K  we  adopt  the  opinion  of  Mr.  Mann,  the  most 
important  witness  for  the  contestants,  that  the  decedent 
was  mentally  competent  to  make  a  will  in  October,  1851, 
with  suggestion  and  advice,  then  of  course  he  had  testa- 
mentary capacity.   There  being  testamentary  capacity,  the 
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law  does  not  regard  its  quality  or  degree,  except  so  far  as 
to  see,  in  cases  of  low  degree,  that  the  testator  enjoyed  the- 
free  nse  of  such  capacity  as  he  possessed. 

It  is  urged  that  the  decedent  was  unduly  influenced  in 
making  the  testamentary  dispositions  of  his  estate,  by  his 
housekeeper,  Mrs.  Hunt.  Three  witnesses  speak  to  this 
point.  Two  of  them  were  coachmen,  who  had  been  dis- 
charged several  times  at  the  instigation  of  Mrs.  Hunt ; 
one  of  them  thrice,  on  his  own  confession,  for  being  in- 
toxicated, and  the  other  at  least  twice,  because  he  dis- 
agreed with  her.  The  latter  says,  that  in  April,  1851,  he 
refused  to  live  in  the  same  house  with  her,  notwithstand- 
ing Mr.  Thompson,  according  to  his  story,  offered  to  send 
for  a  lawyer,  have  his  will  made,  and  leave  him  all  his 
property,  on  condition  he  would  return  to  his  service.  The 
third  witness,  Mr.  Cox,  just  before  the  decedent's  death, 
hdd  a  difference  with  him  arising  out  of  a  claim  of  $4,000, 
for  services,  and  was  discharged.  The  will  gives  him 
$1,000,  on  condition  he  accepts  it  in  ninety  days  in  fall 
satisfaction.  Eeceiving  the  evidence  of  these  witnesses,, 
however,  as  unbiased,  while  it  shows  dislike  on  Hie  part 
of  Mrs.  Hunt,  it  indicates  no  very  actwe  hostility  towards 
the  daughter-in-law  and  grandchildren.  There  is  a  great 
deal  stated  as  to  what  Mrs.  Hunt  said  to  the  first  two 
witnesses ;  but  very  little,  if  any,  reliance  is  to  be  placed 
upon  conversation  of  that  kind  among  domestics.  If  she 
had  boasted  much  more  than  she  did  as  to  her  conversa- 
tions with  Mr.  Thompson,  her  unsworn  statement  would 
be  no  proof  of  any  other  fact  than  her  boasting.  Mr.  Cox 
says  that  he  heard  Mrs.  Hunt  say  to  Mr.  Thompson,  when 
he  was  talking  about  the  children,  '^The  reason  she  did 
not  like  them  was  that  they  did  not  take  any  care  of  him, 
and  all  they  wanted  was  his  money."  This  is  the  only 
instance  of  any  expression  made  by  her  in  Mr.  Thompson's 
presence  in  disparagement  of  the  children.  Mr.  Cox 
stayed  in  the  house  ten  months  during  the  last  year  of  the 
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decedent's  life.  While  he  was  there,  the  will  of  May, 
1861,  was  executed,  and  the  last  will,  of  October,  1851, 
was  nnder  consideration.  Davis  and  Marshall  lived  with 
the  decedent  for  many  years.  They  were  all  inmates  of 
the  honse,  and  possessed  the  most  ample  opportunities  for 
observation.  And  yet,  with  the  exception  of  the  solitary 
instance  I  have  specified,  there  is  no  proof  of  a  word  said 
to  Mr.  Thompson  against  his  grandchildren,  or  an  effort 
made  to  influence  him  against  them  in  any  manner. 

Mrs.  Hunt  had  been  his  housekeeper  over  twenty 
years ;  and  her  attentions  had  probably  become  so  neces- 
sary to  his  comfort,  that  he  was  unwilling  to  part  with  her. 
She  seems  to  have  been  of  a  prying,  inquisitive  disposition ; 
and  the  proof  indicates  that  Mr.  Thompson  resisted  this, 
and  was  more  inclined  to  keep  his  affairs  to  himself,  than 
to  gratify  her  curiosity.  She  was  xmfavorably  disposed 
towards  his  daughter-in-law,  and  probably  to  the  children ; 
but  that  did  not  prevent  Mr.  Thompson's  visiting  the 
former  at  Brooklyn  every  day  of  his  life,  when  in  a  fit 
state  of  health ;  nor  did  it,  to  all  appearance,  alienate  his 
affectionft  from  Edward,  down  to  the  day  of  his  death. 
Though  greatly  displeased  at  his  grand-daughter,  in  con- 
sequence of  her  marriage  against  his  wishes,  and  deter- 
mined to  leave  her  little,  if  anything,  he  continued  to  treat 
her  with  apparent  kindness.  K  the  housekeeper,  then, 
ever  seriously  attempted  to  injure  these  members  of  his 
&mily  in  the  estimation  of  Mr.  Thompson,  there  is  no 
proof  that  she  succeeded.  If  it  be  urged  that  the  exertion 
of  undue  influence  is  to  be  presumed  from  the  provisions 
of  the  will,  that  involves  the  question  whether  no  other 
motives  can  be  found  inducing  such  a  disposition  of  his 
property.  Testamentary  dispositions  otherwise  inexplica- 
ble might  be  referred  to  some  secret  cause ;  and  we  might 
thus  argue  backwards  from  the  will  to  the  supposed  malign 
influence  that  effectuated  it  But  we  are  not  to  presume 
base  motives  and  bad  actions,  in  the  face  of  actual  proof, 
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as  to  the  reasons  the  decedent  assigned  for  the  grounds  of 
his  conduct, — ^unless  indeed  the  reasons  so  assigned  were 
mere  pretexts  without  foundation  in  fact,  or  so  irrational 
as  to  be  unworthy  of  credit.  How  that  was,  I  shall  con- 
sider hereafter ;  meanwhile,  I  shall  close  this  branch  of 
the  case  by  remarking  that  whatever  may  have  been  Mrs. 
Hunt's  influence  over  the  decedent,  if  exerted,  it  was  not 
very  successfully  exercised  in  her  own  favor.  By  his  first 
will,  he  gave  her  $2,000 ;  her  daughter,  $1,000 ;  and  di- 
rected the  surrender  of  a  note,  for  $1,500,  he  held  against 
her  son-in-law.  £y  the  second  will,  he  reduced  the  lega- 
cies to  her  and  her  daughter,  one  half  each ;  and  by  the 
last  will,  he  increased  her  legacy  to  $1,500,  left  her 
"daughter's  as  it  was  before,  but  made  no  disposition  of  the 
note  of  her  son-in-law.  Independently,  then,  of  the  note, 
the  gifts  to  her  and  her  family,  fi*om  first  to  last,  were 
reduced  from  $8,000  to  $2,000. 

Ylil.  I  have  thus  reviewed  at  length  the  several 
groxmds  urged  against  the  capacity  of  the  decedent,  and 
the  validity  of  this  will.  In  judging  of  their  weight,  it  is 
necessary  to  bear  in  mind  that  the  law  has  adopted  a  very 
low  degree  of  mental  capacity  as  the  standard.  Idiots 
and  lunatics  are  disabled  from  disposing  of  their  properly 
by  will ;  but  every  person  of  lawful  age,  not  embraced  in 
these  classes,  is  competent  to  make  a  will ;  and  in  passing 
upon  the  validity  of  the  act,  courts  will  not,  in  the  ab- 
scence  of  fraud  and  undue  influence,  measure  the  extent 
of  his  understanding.  Mere  imbecility  will  not  avoid  a 
will  or  deed.  The  law  "does  not  deny  to  a  man  of  veiy 
feeble  mind  the  right  to  make  contracts,  and  manage  hia 
own  affairs."  "  K  he  be  not  wholly  deprived  of  reason, 
whether  he  be  wise  or  unwise,  he  is  die  lawful  disposer  of 
his  property ;  and  his  will  stands  as  a  reason  for  his  acts." 
{Stewart  vs.  Zispenard^  86  Wend,^  256 ;  BUmchard  vs. 
IfesUe^  3  Denio,  37 ;  Osterhottt  vs.  Shoemdker^  ibid.y  note  ; 
Clarke  vs.  Sawyer^  2  Comstockj  498.) 
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It  is  yeiy  manifest,  then,  that  in  testamentary  cases  the 
question  is  not  whether  the  testator  has  made  a  will  con- 
formable to  the  views  of  his  friends,  or  family.  Provided 
he  be  not  wholly  deprived  of  reason,  however  intellectu- 
ally feeble  he  may  be,  he  has  a  right  to  dispose  of  his  own 
property  to  please  himself.  In  the  absence  of  fraud  or 
circumvention,  so  long  as  he  is  not  an  idiot  or  a  lunatic,  he 
will  not  be  denied  tliis  right. 

This  doctrine  is  well  settled.  It  is  the  rule  of  the  stat- 
ute, and  of  the  common  law,  and  has  been  sustained  by 
our  courts  in  the  most  emphatic  manner. 

Was  the  decedent  an  idiot  or  a  lunatic  ?  The  witnesses 
for  the  contestants  do  not  allege  this,  though  certain  cir- 
cumstances are  appealed  to  as  indicia  of  partial  unsound- 
ness ;  and  it  is  somewhat  remarkable  that  not  one  of  them 
says  the  decedent  was  incompetent  to  manage  and  dispose 
of  his  property,  down  to  the  day  of  his  death. 

IX.  Turning  now  to  the  evidence  in  support  of  his 
testable  capacity,  we  find  the  favorable  testimony  of  asso- 
ciates and  friends,  spreading  itself  over  the  entire  life  of 
the  decedent. 

1.  Frederick  Pentz,  the  President  of  the  Mechanics' 
Banking  Association,  was  personally  acquainted  with  the 
decedent  for  fourteen  years.  Mr.  Thompson  was  a  direc- 
tor of  that  institution,  attended  the  meetings  of  the  Board 
regularly,  and  took  an  active  part  in  the  management  of 
the  Bank.  Mr.  Pentz  describes  the  decedent  as  ^'  a  dear- 
minded  man  in  his  business,"  and  ^^  very  firm  when  he 
came  to  a  decision,"  and  of  "  strong  mind." 

Eichard  I.  Thome,  the  President  of  the  Equitable  In- 
surance Company,  knew  the  decedent  since  1819,  and  inti* 
mately  for  ten  years  preceding  his  decease.  Mr.  Thompson 
was  a  Director  of  the  Company  for  twenty-six  years,  to  the 
time  of  his  death,  and  for  a  long  period  Chairman  of  the 
Finance  and  Loss  Committee,  till  two  years  before  he  died. 
He  was  very  regular  in  his  attendance  at  the  meetings  of 
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the  Boftrd.  Mr.  Thorne  characteriges  him  as  a  man  of 
"  Bonnd  mind,"  "  very  shrewd  in  business,  yery  correct  in 
all  his  dealings  and  perfectly  conscientions,"  "  very  quick 
in  coming  to  a  decision"  and  "very  firm  after  having 
arrived  at  it." 

Joseph  Strong,  Secretary  of  the  Equitable  Insurance 
Company,  knew  the  decedent  over  sixty  years.  When 
they  were  boys  they  went  to  school  together.  They  were 
in  ^e  habit  of  meeting  daily  at  the  office  of  the  Insurance 
Company.  He  says,  "  So  far  as  regards  his  money  con- 
cerns, I  considered  him  perfectly  competent  to  manage 
them.  In  money  matters  he  was  considered  rather  a 
shrewd  man.  I  believe  he  was  a  very  decided  man. 
When  he  formed  a  decision,  I  believe  he  was  not  very 
easily  moved  from  it" 

Mr.  Smith,  the  decedent's  broker,  was  acquainted  with 
him  for  eight  years,  and  their  offices  communicated.  He 
transacted  business  for  Mr.  Thompson,  and  saw  him  daily. 
He  says,  he  was  "  perfectly  competent  to  manage  his  own 
affairs,"  "  remarkably  cautious  about  his  expenditures  and 
investments,  all  his  stock  investments  being  judicious  and 
profitable,  particularly  so  those  made  during  his  last  sick- 
ness." 

Lambert  Suydam,  President  of  the  Union  Mutual  In- 
surance Company,  knew  the  decedent  for  twenty-five  or 
thirty  years.  He  was  Director  with  him  in  the  Equitable 
Insurance  Company^many  years.  He  says,  "  I  thought 
he  was  perfectly  sound  in  mind,  and  capable  of  transact- 
ing business."  .  .  .  '^  He  was  a  shrewd  man,  and  considered 
a  money-making  man.  I  think  he  had  decision  of  charac- 
ter." 

Stephen  Whitney  knew  the  decedent  probably  ever 
since  he  was  in  business  in  New-York,  and  was  a  Direc- 
tor with  him  in  the  New  Jersey  Eailroad  Company.  They 
met  very  frequently.     He  says,    "  I  never  saw  anything 
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to  make  me  thiiik  but  that  he  was  perfectlj  Bound  in  mind 
and  capable  of  transacting  any  business." 

The  Bey.  Mr.  Spencer  knew  Mr.  Thompson  for  seven 
or  eight  years  before  his  death.  He  says,  "  I  supposed 
him  quite  competent  for  the  management  of  any  fin^T^HfvT 
matters  or  property  he  might  have." 

The  EoT.  Dr.  Spring  was  the  decedent's  pastor  forty- 
one  yearS)  and  states  that  he  was  a  regular  attendant  at 
church.  In  respect  to  the  truths  of  Christianity,  Dr. 
Spring  says,  ^^  Few  men  who  make  no  profession  of  religion 
understood  them  better.  He  took  pride  in  defending 
them,  ...  and  by  his  own  uniform  method  of  reason- 
ing— ^the  deductions  from  the  principles  of  nature  to  the 
great  principles  of  reyealed  truth — ^for  which  his  mind 
was  particularly  qualified."  ..."  His  views  of  God  and 
revealed  truth  were  clear,  strong,  and  decided.  He  was 
of  a  philosophic  turn  of  mind, — ^fond  of  reasoning  in  his 
own  way,  and  tracing  things  to  their  causes,  their  relations 
and  influences." 

Mr.  Whitehead  knew  the  decedent  for  about  two  years, 
and  visited  him  almost  daily  for  a  long  time.  He  says, 
^^  I  always  conceived  that  he  was  a  very  good  business 
man,  fully  able  to  manage  his  own  affairs.  He  was  not 
very  easily  moved  when  he  had  once  made  up  his  mind. 
He  was  rather  positive  than  otherwise." 

Dr.  Kuypers  knew  the  decedent  for  twenty  years,  and 
during  that  period  frequently  visited  him  in  a  professional 
capacity.  He  was  the  attending  physician  during  his  last 
illness.  The  doctor  says,  "I  have  at  no  time  regarded 
him  as  insane."  ..."  He  would  frequently  make  the 
remark,  that  there  were  persons  who  might  suppose  him  to 
be  deranged."  ...  "I  never  supposed  so  myself.  That 
led  me  to  investigate  his  case,  to  see  if  I  could  discover 
anything  of  the  kind,  but  I  never  observed  that  he  was 
deranged." 

Mr.  Bodman,  the  partner  of  Mr.  Mann  his  counsel, 
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knew  the  decedent  from  1844.  He  Bays,  ^^  I  suppose  he 
was  as  capable  of  attending  to  his  own  business  as  any 
other  man  for  whom  I  had  done  business.  He  was  verj 
accurate  and  particular  in  his  business,  so  far  as  I  observed 
him — ^very  critical  about  his  money  matters." 

Judge  Campbell  knew  the  decedent  for  upwards  of 
fifteen  years  intimately,  and  seldom  passed  a  week  without 
seeing  him.  He  says,  ^^  I  always  considered  him  a  very 
shrewd,  intelligent  man,  of  strong  mind  and  a  strong  will. 
He  conversed  with  me  a  great  deal  on  matters  of  science 
and  new  discoveries.  That  is,  he  conversed  a  great  deal 
and  I  listened  to  him.  He  was  a  curious  man,  there  is  no 
doubt  of  that.  He  was  a  man  very  fond  of  talking,  not 
only  about  scientific  discoveries,  but  about  curious  and 
speculative  matters." 

2.  It  readily  occurs  to  inquire,  to  how  recent  a  period 
the  observation  of  these  witnesses  extended ;  whether 
their  intercourse  was  not  limited  during  the  last  year  of 
Mr.  Thompsons  life.  I  have  carefully  examined  the 
evidence,  to  ascertain  this  accurately,  and  also  to  learn 
whether  any  failure  of  his  mental  powers  was  discovered. 

Mr.  Pentz  visited  him  during  his  sickness,  once  in  two 
or  three  weeks,  and  conversed  with  him  on  business.  He 
says  his  mind  was  strong. 

Mr.  Thome  adjusted  an  account  of  premiums  with  him 
in  June  or  July,  1851,  and  says  he  ^'  discovered  no  differ- 
ence as  to  his  mind  latterly." 

Mr.  Whitney  called  to  see  him  three  or  four  times  in 
the  course  of  the  summer,  while  he  was  sick,  and  saw  him 
a  few  weeks  before  his  death.  They  conversed  on  business 
and  general  topics,  and  he  ^^  discovered  no  change  in  the 
activity  or  strength  of  his  mind." 

The  Bev.  Mr.  Spencer  visited  Mr.  Thompson  twice 
during  his  illness,  in  the  summer.  The  interviews  were 
perhaps  an  hour  long,  and  the  conversation  was  on  reli- 
gious subjects.    He  '^discovered  no  deterioration  in  his 
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mental  fiactilties/'  ^^no  peculiar  failing/'  ^^no  failure  of 
memory/'  but  thought  his  mind  ^<  as  strong  and  vigorous  as 
before." 

Mr.  Strong  had  frequent  interviews  .with  the  decedent 
on  the  subject  of  the  accounts  of  his  son^s  estate.  He  saw 
him  about  a  week  before  his  death.  He  mentions  Mr. 
Thompson's  '^  perfect  recollection "  of  some  circumstance 
that  had  occurred  twenty  years  ago,  and  says,  "I  dis- 
covered no  difference  in  Mr.  Thompson's  capacity  at  any 
time.  I  used  to  wonder  that  his  having  those  fits  or  turns 
did  not  impair  his  mind.  I  thought  his  mind  good  as  it 
ever  was." 

Mr.  Suydam  visited  him  twice  during  his  sickness, — the 
last  time  two  or  three  weeks  before  his  death.  He  says,  '^  He 
stated  liiat  he  had  it  in  contemplation  to  dispose  of  some 
of  his  stocks,  but  did  not  know  what  other  use  to  make  of  his 
money.  We  compared  views  in  relation  to  financial  and 
money  matters,  as  we  had  been  in  the  habit  of  doing  for  many 
years  before.  He  spoke  so  intelligently  on  these  subjects, 
that  I  had  no  suspicion  there  was  any  doubt  as  to  his  mind." 
"I  never  discovered  any  deteriorationin  his  faculties.  I  don't 
think  I  did  in  the  least."  "  At  our  last  interview,  I  discov- 
ered no  difference  in  the  strength  or  activity  of  his  mental 
*  faculties,  from  what  they  had  been  for  twenty  years  past." 

The  Bev.  Dr.  Spring,  the  decedent's  pastor,  called  on 
him  during  his  last  illness,  nearly  once  a  week ;  and  the 
Saturday  before  he  died,  had  an  interview  with  him,  not 
far  from  an  hour  long.  He  says,  ^^  At  the  last  interview 
his  mind  was  dear.  He  felt  the  force  of  every  truth,  and 
understood  it"  He  ^^  had  peculiarities  of  intellect,  but  he 
never  exhibited  any  wandering  in  his  mind.  His  mind  was 
dear  to  the  last.  He  reasoned,  but  he  always  reasoned  in 
the  same  way,  and  nearly  in  the  same  words.  He  was  a 
rationalist,  and  reasoned  from  analogies.  He  reasoned  in- 
telligently at  our  last  interview."  ''  He  was  agitated  and 
excited  to  a  considerable  extent  on  the  subject  of  religion, 
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for  the  last  two  or  three  months  of  his  life.  He  was  inter- 
ested on  that  subject  for  the  last  year  of  his  life.  Indeed, 
I  never  conversed  with  him  on  that  subject  but  he  wept. 
B7  agitation  and  excitement,  I  mean  solicitude  and  reason- 
able interest.  There  was  no  frenzied  excitement  at  all. 
His  mind  was  as  well  balanced  when  talking  with  me  on 
the  subject  of  religion,  as  it  was  when  talking  on  the  subject 
of  stocks.  He  showed  no  debility  of  mind.  I  think  there 
was  nothing  like  childishness.  I  think,  twenty  years  ago, 
if  he  was  equally  sick,  he  would  have  spoken  very  much 
in  the  same  way  as  he  did  at  our  last  interview.  What  he 
said  was  very  characteristic  of  him.  He  was  a  man  of  sane 
mind.  I  presume  his  mind  was  to  some  extent  sympathiz- 
ing with  the  debility  of  his  body." 

Mr.  Smith  frequently  saw  the  decedent  at  hi^  house, 
when  he  was  confined.  He  says,  ^^He  was  affected,  I 
always  thought,  by  his  fall  some  two  or  three  years  ago, 
for  some  time  after.  But  during  his  confinement  to  the 
house, — the  last  four  months,  or  the  last  year  of  his  life, — 
I  had  a  good  many  transactions  with  him,  and  I  thought 
his  mind  was  clearer  than  it  had  been  previously." 

Mr.  Isaacs,  the  accountant,  who  received  instructions 
from  the  decedent  about  a  week  before  his  death,  relative 
to  the  method  of  making  up  the  accounts  of  his  son's  estate, 
says,  "  The  conversation  lasted  about  half  an  hour.  I  had 
no  difficulty  in  understanding  him.  He  complained  of  his 
head.  As  far  as  his  conversation  went  with  me,  it  was 
perfectly  rational,  and  such  as  a  person  acquainted  with 
accounts  would  use  in  giving  directions.  He  was  veiy 
precise  as  to  the  mode  in  which  they  should  be  made  up." 
Mr.  Whitehead  kept  the  decedent's  books,  and  ^as  in 
the  habit  of  calling  at  the  house  daily.  He  says,  "  I  never 
had  the  least  doubt  of  his  being  perfectly  somid  in  mind 
until  the  day  of  his  death."  "I  do  not  recollect  eter 
observing  any  confusion  in  his  ideas,  or  inability  to  talk 
connectedly  on  any  subject."    In  the  morning  of  the  day 


Digitized  by 


Google 


NEW  YORK,  DECEMBER,  1853.  497 

THOMPSON    V$.  QUIMBY. 

s ■ ■ 

he  died,  he  called  the  attention  of  the  witness  to  a  notice,  in 
the  newspaper,  of  the  decision  of  a  suit  in  which  he  was 
interested,  and  requested  him  to  send  for  Mr.  Mann  or  Mr. 
Bodman,  his  counsel,  to  see  him  on  the  subject. 

Mr.  Rodman  called  in  pursuance  of  this  message,  and 
remained  in  conversation  with  the  decedent  two  or  three 
hours.  Towards  the  close  of  the  interview,  Mr.  Thompson 
was  seized  with  the  attack  that  terminated  his  life ;  and 
yet,  though  Mr.  Rodman  found  some  difficulty  in  explaining 
to  him  ^*  the  exact  effect  of  the  decision  on  the  demurrer,'* 
he  gave  Mr.  Rodman  a  history  of  the  transaction  out  of 
which  the  suit  arose ;  had  bis  papers  brought,  and  made 
explanations,  which  his  counsel  took  down  in  writing.  Mr. 
Rodman  says,  "  He  undertook  to  state  to  me  the  position 
he  occupied  in  that  suit,  and  the  extent  of  his  interest  in 
the  subject-matter  of  the  controversy, — and  also  the  interest 
of  the  other  parties, — ^and  he  did  so  intelligently." 

Judge  Campbell,  who  drew  his  will,  and  had  repeated 
interviews  with  him,  says,  "  I  have  no  doubt  but  that  he 
was  a  man  of  sane  mind.  I  mean  to  extend  that,  to  the 
whole  period  of  my  acquaintance  with  him." 

Dr.  Kuypers,  his  physician,  says,  "  The  condition  of  his 
mind,  memory,  and  understanding,  at  the  time  he  exeputed 
his  will,  was  perfectly  sound,  I  should  judge."  "I  do  not 
think  the  mind  of  the  decedent  had  become  weakened  by 
his  disease."  ^^  I  regarded  his  mind  as  sound  as  could  be." 
The  day  before  his  death,  he  requested  the  doctor  to  attend 
an  exhibition  of  a  "  magnetic  battery  "  that  evening,  and 
report  to  him  the  next  day.  The  ensuing  morning,  when 
the  doctor  called,  he  took  from  his  pocket  a  notice  of  the 
exhibition,  cut  from  a  newspaper.  He  adds,  '^  He  talked 
intelligently — strictly  so  on  that  subject.  He  told  me  he 
had  failed  in  obtaining  a  certain  power,  which  he  thought 
this  man  had  effected."  Dr.  Kuypers  also  states  explicitly, 
that  he  thought  Mr.  Thompson  fully  as  competent  when  he 
82 
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signed  the  last  will,  as  when  he  executed  the  will  of 
Angost,  1850. 

X.  Independently  of  all  opinions,  however,  there  are 
numerons  facts  which  bear  with  great  force  upon  the  state 
and  condition  of  his  mental  powers. 

1.  Up  to  the  spring  or  summer  of  1850  he  attended 
entirely  to  his  own  business,  and  made  his  original  entries 
in  his  books  regularly  and  intelligibly.    The  transactions 
were  to  large  amounts  and  related  to  the  collection  of 
dividends,  lending  of  moneys,  and  investments.    He  then 
engaged  a  book-keeper,  to  whom  he  furnished  the  data  for 
making  the  entries.    He  attended  himself  to  his  collections 
and  out-door  business,  imtil  he  was  confined  to  his  house, 
and  after  that,  received  moneys  and  transacted  other  busi- 
ness at  home,  keeping  the  direction  of  his  affairs  under  his 
own  control  and  supervision.     His  transactions  in  stocks 
and  loans  often  ranged  from  twenty  to  forty  thousand  dol- 
lars at  a  time.    During  his  sickness  he  made  large  invest- 
ments in  railroad  bonds  and  stocks,  through  the  medium 
and  with  the  advice  of  his  broker,  who  says,  "  I  do  not 
know  of  any  injudicious  investment  during  the  last  two  or 
three  years  of  his  life."     The  precise  statements  to  Mr 
Bodman,  the  very  day  of  his  death,  concerning  the  bonds 
of  the  Long  Island  Kailroad  Company  and  the  suit  in 
regard  to  them,  satisfy  me,  after  inspecting  the  memoran- 
dum in  writing  taken  by  Mr.  Sodman  at  the  time,  that  his 
memory  was  vigorous.    A  proof  to  this  point  is  recorded 
in  the  will  itself,  where  we  find  a  casual  suggestion  of  Dr. 
Spring,  that  if  he  intended  to  remember  the  seamen's 
cause,  it  would  be  well  to  make  some  provision  for  good 
books  to  take  to  sea,  incorporated  into  a  direction  to  that 
effect 

The  preponderance  of  evidence,  then,  is  decisive  in 
fiavor  of  the  conclusion  that  whatever  may  have  been  the 
general  condition  of  his  mind  through  ]ife,  he  did  not 
manifest  towards  its  dose  any  increased  symptoms  of  ec- 
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eentricitj,  or  any  material  failure  of  mental  tACvlty.  The 
strange  opinions  which  form  the  basis  of  impeaching  his 
sanity  were  as  marked  twenty  years  ago,  when  he  con- 
versed with  his  coachman  about  natural  magic,  as  they 
were  in  later  years ;  or,  in  justice,  I  should  rather  say  they 
were  more  positively  displayed,  for  during  his  last  sickness 
they  were  by  no  means  prominently  exhibited. 

2.  If,  then,  he  was  a  lunatic  through  life,  his  history  is 
very  extraordinary. 

.  On  settling  in  Kew  Yoik  he  engaged  in  the  auction 
business,  and  acquired  a  fortune.  He  claimed  that  he  had 
suggested  the  idea  of  the  auction  law,  and  also  of  the  law 
which  provided  and  regulated  the  finances  of  the  Erie 
Canal. 

His  son  Edward,  on  his  decease,  made  him  trustee  of 
his  estate  for  the  benefit  of  his  widow  and  children.  He 
was  allowed  to  enter  upon  that  trust  without  objection  from 
the  other  executors,  or  from  the  widow.  He  managed  it 
with  fidelity  and  prudence.  He  was  permitted  to  retain 
the  management  of  his  own  large  estate,  and  it  is  conceded 
ihat  no  one  was  more  able  to  preserve  and  increase  it.  He 
made  large  investments  during  his  last  illness,  with  profit- 
able results.  He  was,  at  various  times,  president  of  the 
Union  Bank;  trustee  of  the  Seamen's  Friend  Society; 
director  of  the  Farmers'  Loan  and  Trust  Company,  and  a 
member  of  its  Finance  Committee ;  director  of  the 
Mechanics'  Banking  Association, — of  the  Long  laland  Rail- 
road Company, — the  New  Jersey  Railroad  Company, — 
the  Equitable  Insurance  Company,  and  chairman  of  its 
Finance  and  Law  Committee, — and  of  the  Union  Insurance 
Company,  being  one  of  the  corporators  named  in  its  charter 
granted  in  1849.  To  the  time  of  his  death,  he  still  con- 
tinued director  of  several  of  these  institutions.  He  took  an 
active  part  in  their  management,  and  was  regular  in  his 
attendance  at  the  meetings  of  the  boards. 

And  yet  it  is  urged  that  this  man  was  of  unsound  mind, 
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and  incapable  in  law  of  declaring  what  disposition  should 
be  made  after  his  death  of  the  property  he  had  earned, 
preserved,  accumulated,  invested,  and  controlled  during 
life  with  prudence  and  sagacity. 

XL  It  is  often  useful  in  cases  of  this  kind  to  inquire 
into  the  circumstances  attending  the  execution  of  the  will, 
and  the  extrinsic  proof,  if  there  be  any,  of  the  reasons 
given  for  the  particular  testamentary  dispositions.  As  to 
the  legacies  in  the  several  clauses  of  the  will  to  his  sister, 
nephews,  nieces,  and  others,  there  is  no  manlier  of  question 
that  they  accorded  with  his  intention  deliberately  formed 
and  persisted  in  for  over  a  year,  though  the  amounts  were 
varied  somewhat  in  the  three  wills. 

There  can  be  no  doubt,  I  think,  that  the  decedent^s 
original  intention  was  to  leave  his  estate  to  his  grandchil- 
dren. Davis  states  that  he  promised  his  son  Edward,  on  his 
death-bed,  that  he  would  leave  all  his  property  to  his 
children.  He  stated  to  Mr.  Mann,  his  counsel,  that  he  had 
promised  his  son  ^^  to  act  the  part  of  a  father  to  his  children 
while  he  lived,  and  they  should  be  his  heirs  and  inherit  his 
property."  This,  doubtiess,  continued  to  be  his  intention 
until  the  marriage  of  his  grand-daughter.  He  was  very 
much  dissatisfied  with  that  event,  threatened  to  cut  her  off, 
and  ^^  asserted  his  entire  independence  to  make  his  will  as 
he  pleased."  Though  he  never  spoke  to  Mr.  Mann  of 
bequeathing  his  estate  to  reli^ous  institutions,  he  said, 
when  expressing  displeasure  at  the  marriage  of  his  grand- 
daughter, ^^  that  he  could  do  anything  of  that  kind  if  he 
chose."  On  the  Slst  of  August,  1850,  he  made  his  will. 
At  that  time  he  stated  to  Mr.  Mann,  his  counsel,  that  he 
never  had  made  any  other  will  before  this ;  though  pre- 
viously he  had  repeatedly  told  him  that  he  had  made  a 
wiU,  which  he  had  destroyed  when  his  grand-daughter  got 
married.  He  proposed  by  the  will  of  August,  1850,  to  ^  ve 
his  grand-daughter  five  thousand  dollars ;  but  at  Mr.  Mann's 
suggestion  he  enlarged  the  sum  to  ten  thousand  dollars, 
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which  was  placed  in  trnst  The  general  residue  of  his 
estate  was  given  in  trust  for  his  grandson,  although  in 
January,  1849,  he  had  stated  that  he  did  not  wish  a  trust 
made  for  Edward.  About  the  time  he  executed  the  will  of 
August,  1850,  he  said  to  Mr.  Mann,  that ''  if  he  got  better, 
he  would  materially  alter  it  .  .  •  would  make  a  better 
will,  or  something  like  that." 

Between  August,  1850,  and  May,  1851,  when  he  exe- 
cuted the  second  will,  some  time  in  the  winter,  he  sent  for 
Mr.  McBride,  the  guardian  of  Edward,  to  call  at  his  office, 
and  ''  spoke  of  Edward  now  being  aware  of  having  a  large 
estate,  and  hoped  it  would  not  spoil  him,  and  felt  pretty 
sure  it  would  not,  from  his  being  under  the  tuition  of  Br. 
Gold,  a  man  who  would  instil  proper  principles  into  his 
mind." 

On  the  18th  of  May,  1851,  he  executed  the  second  wilL 
In  that  instrument  he  returned  to  his  original  intention, 
from  which  Mr.  Mann  had  diverted  him,  and  reduced  the 
legacy  to  his  grand-daughter  to  five  thousand  dollars.  He 
placed  the  sum  of  twenty  thousand  dollars  in  trust  for 
Edward.  The  general  residue  of  his  estate  was  given  to  the 
American  Bible  Society,  the  American  Seamen's  Friend 
Society,  the  American  Colonization  Society,  the  American 
Tract  Society,  the  American  Education  Sociely,  the  Amer- 
ican Board  of  Commissioners  for  Foreign  Missions,  and  the 
New  York  Female  Assistance  Society. 

The  great  change  from  the  will  of  August,  1850,  con- 
sisted in  reducing  his  grandson's  interest  to  the  sum  of 
twenty  thousand  dollars,  and  leaving  the  general  residue  to 
charitable  purposes.  As  this  feature  of  the  will  of  May, 
1850,  was  not  substantially  departed  from  in  the  last  will 
of  October,  1851, 1  think  the  bearing  of  events  that  trans- 
pired between  May  and  October,  has  been  somewhat  mis- 
taken by  the  contestants.  These  events  may  be  looked  to 
as  indicative  of  motives  inducing  alterations  of  the  will 
made  in  May;  but  the  bequest  to  religious  institutions 
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remained  nntonclied  in  its  general  scope.  The  intention  in 
that  respect  was  not  originated  at  the  time  of  executing  the 
last  will — ^but  was  only  persisted  in. 

The  main  alterations  made  by  the  will  of  October,  con- 
sisted in  taking  away  the  bequest  to  Mrs.  Quimby,  and 
reducing  the  legacy  to  Edward,  from  twenty  to  fifteen 
thousand  dollars.  During  the  summer  of  1851,  Mr.  Quimby 
made  application  to  Mr.  Thompson  for  a  statement  of  his 
wife's  interest  in  the  estate  of  her  deceased  father.  He  was 
referred  to  Mr.  Mann,  as  Mr.  Thompson's  counsel ;  and  in 
August  he  communicated  with  him  on  the  subject,  suggest- 
ing that  it  would  be  proper  for  an  executor's  account  to 
be  rendered  to  the  Surrogate.  The  accounts  were  made  up 
at  various  rates  of  interest,  as  Mr.  Thompson  had  invested 
the  funds.  He  was  advised  by  his  counsel  that  the  accounts 
were  made  up  improperly,  and  the  court  would  probably 
charge  him  at  the  rate  of  seven  per  cent,  semi-annually. 
Mr.  Mann  states  that  he  complained  of  the  injustice  of  this, 
was  greatly  excited  and  exasperated,  and  that  he  blamed  Mr. 
Quimby  "  for  requiring  it."  The  counsel  for  the  contestants 
urge  that  Mr.  Thompson  was  under  a  delusion  in  this 
respect,  and  that,  in  fact,  Mr.  Quimby  had  not  insisted  on 
any  particular  rate  of  interest.  But  it  is  answered  that  the 
accounts  were  under  consideration  a  long  time,  and  it  is 
not  clear  that  we  have  in  evidence  all  that  has  passed  in 
regard  to  them.  It  does  appear,  however,  that  Mr.  Quimby 
called  for  a  regular  account  to  be  filed  with  the  Surrogate. 
It  was  not  unreasonable  for  Mr.  Thompson  to  regard  that 
as  a  demand  for  a  legal  account ;  and  on  being  advised  that 
a  legal  account  was  an  account  at  the  rate  of  seven  per 
cent.,  it  was  not  unnatural  to  consider  Mr.  Quimby  as  re- 
quiring seven  per  cent.  If  this  idea  that  Mr.  Qaimby 
required  seven  per  cent,  was  a  purely  insane  delusion,  it  is 
a  wonder  Mr.  Mann  did  not  contradict  it,  instead  of  palli- 
ating the  matter  by  saying  it  would  make  no  difference. 
In  any  event,  there  can  be  no  doubt  that  the  fact  of  having 
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to  pay  a  larger  sum  than  he  expected,  led  to  the  alteration 
of  his  will.  He  had,  by  the  wiU  of  May,  given  his  grand- 
children certain  sums,  in  view  of  the  property  they  would  be 
entitled  to  in  their  own  right — and  now,  when  he  discov- 
ered their  estates  would  be  larger  than  he  had  anticipated, 
and  the  increase  would  come  out  of  his  own  estate,  he 
might,  without  vindictiveness,  think  it  right  to  reduce  their 
legacies.  Mr.  Whitehead  states  that  about  a  month  before 
his  death,  Mr.  Thompson  informed  him  a  new  will  was  in 
course  of  preparation — ^that  the  claim  presented  for  interest 
was  the  principal  cause  ^^of  making  the  alterations — of 
making  the  new  will."  "  The  idea  conveyed  was  that  the 
claim  for  interest  would  necessarily  lessen  the  amount  to 
be  left;  to  the  parties  by  legacy;  that  having  left  the  par- 
ties a  certain  amount,  what  they  might  claim  from  him  in 
the  way  of  interest,  or  extra  interest  as  he  considered  it, 
would  lead  him  to  lessen  their  legacies."  The  increased 
amount  of  the  estates  of  his  grandchildren,  then,  seems 
sufficiently  to  explain  the  reduction  of  the  legacies  he  had 
left  them  in  the  previous  will  of  May,  1851. 

Why  the  decedent,  by  the  will  of  May,  left  no  more 
than  $5,000  to  one  and  20,000  to  the  other,  is  another  ques- 
tion. To  ascertain  the  motives,  we  must  look  to  facts  that 
transpired  before,  and  not  after  the  execution  of  that  wilL 

To  the  time  of  the  marriage  of  his  grand-daughter,  the 
decedent  contemplated  leaving  his  estate  to  his  grand- 
children. He  always  expressed  great  dissatisfaction  with 
her  marriage  without  his  consent  There  can  be  no  doubt 
that,  as  to  her,  his  testamentary  intentions  were  changed  at 
that  time.  Nothing  can  be  clearer  than  his  imiform  deter- 
mination, she  should  thereafter  have  but  a  small  portion  of 
his  estate.  Up  to  that  period,  he  had  kept  the  funds  of  his 
son's  estate  mixed  with  his  own.  A  few  days  before  his 
death  he  stated  to  Mr.  Isaacs,  the  accountant,  that  in  the 
accounts  of  his  son's  estate,  he  had  not  been  particular  as 
to  interest,  ^^  as  he  then  considered  his  son's  property  mixed 
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with  his  own — and  that  he  considered  it  as  of  no  conse- 
quence— ^that  all  his  property  would  go  to  them — ^meaning 
his  own  as  well — ^but  his  grand-daughter  had  been  stolen 
from  him."  .  "  He  said  he  had  intended  the  whole  prop- 
erty for  his  grandchildren — ^that  his  grand-daugbter  had 
been  stolen  from  him,  and  he  wished  the  accounts  made  up 
giving  them  every  allowance." 

His  grand-daughter  was  married  in  1848.  He  at  that 
time  began  to  speak  of  a  will,  and  threatened  to  cut  her  off. 
Shortly  after,  in  January,  1849,  he  consulted  with  Mr- 
Mann  in  respect  to  a  will ;  and  in  August,  1850,  he 
executed  an  instrument  by  which,  after  the  remonstrances 
of  his  counsel,  he  gave  her  no  more  than  ten  thousand  dol- 
lars. Soon  after  this  he  was  anxious  to  have  the  trust 
accounts  of  his  son's  estate  settled,  and  prepared  himself  to 
pay  over  the  funds,  having  $125,000  fleposited  in  bank  for 
that  purpose.  This  circumstance  showed  that  he  no  longer 
considered  his  son's  estate  as  mixed  up  with  his  own,  and 
was  desirous  of  separating  the  two.  It  is  in  harmony,  also, 
with  the  different  dispositions  he  proposed  to  make  of  his 
own  property.  The  entire  current  of  his  actions  and  con- 
versation in  respect  to  this  marriage,  after  effect  it  had 
on  his  testamentary  intentions,  is  consistent  and  imiform. 
The  little  he  ever  intended  she  should  have  out  of  his  estate, 
after  the  occurrence  of  the  marriage,  and  on  yielding  to 
persuasion  to  enlarge  it — and  then  of  his  own  will  returning 
to  the  original  amount — ^he  finally  took  entirely  away,  when 
he  found  that  at  full  rates  of  interest  her  portion  of  her 
father's  estate  exceeded,  principal  and  interest,  by  some 
fifteen  thousand  dollars,  what  he  had  originally  contem- 
plated. 

But  it  is  argued  that  his  displeasure  with  his  grand- 
daughter was  no  reason  for  being  displeased  with  his 
grandson.  That  is  true ;  and  yet  the  exhibition  of  what 
he  may  have  esteemed  ingratitude  on  her  part,  would 
naturally  lead  to  reflections  never  before  suggested,  on  the 
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subject  of  testamentary  provisions.  Mr.  McBride,  the 
guardian  of  Edward,  states  that  from  the  time  he  became 
intimate  with  him,  for  ten  years,  he  spoke  of  his  grandson 
in  connection  with  his  large  estate.  '^  He  first  endeavored^ 
or  said  that  he  endeavored,  to  keep  secret  from  him  that 
he  had  so  large  an  estate  from  his  father  as  well  as  from 
himself,  for  the  reason  that  he  wished  him  to  get  hia 
education  before  he  knew  what  he  was  worth.  On  one 
occasion,  after  the  death  of  his  grandson  Augustus,  he 
said  that  circumstance  would  only  augment  the^  large 
amount  Edward  and  Cornelia  would  have ;  which,  if  they 
used  it  well,  would  make  them  very  rich, — ^if  they  used  it 
badly,  would  make  them  very  miserable."  And  again, 
^^  That  it  was  enough  to  spoil  them,  or  to  that  effect  •  • 
that  he  thought  it  might  be  disadvantageous  to  young 
people  if  they  knew  they  were  to  have  a  great  deal  of 
property."  The  Eev.  Dr.  Spring,  at  one  of  his  interviews 
with  Mr.  Thompson,  spoke  of  his  grandson  Edward ;  and 
the  decedent  said,  ^'  I  intend  to  give  him  a  good  education, 
and  to  leave  him  fifteen  thousand  dollars.  .  That  .  with 
the  property  his  father  has  left  him,  when  he  comes  of  age, 
will  be  enough  for  him — ^more  will  ruin  him."  Judge 
Campbell,  who  prepared  the  will  of  May,  1851,  suggested 
to  him  that  he  did  not  propose  to  make  a  large  provision 
for  his  grandchildren.  The  judge  states, ''  In  relation  to 
Edward,  he  said  then,  as  he  said  several  times,  that  he 
would  have  a  large  property  under  his  father's  will ;  that 
he  himself  had  commenced  life  with  but  small  means ;  and 
if  Edward  took  great  care  of  his  property,  he  would  have 
abundance— as  much  as  a  young  man  ought  to  have.  If 
he  should  squander  his  own,  he  did  not  mean  he  should 
have  his  property  to  squander  also ;  that  his  wish  was  to 
make  a  provision  for  him,  which  should  be  in  trust, — as  he 
would  have  his  own  property  under  his  father's  will  at  his 
control  when  he  came  of  age, — so  that  in  case  he  spent  his 
own,  he  should  not  come  to  want" 
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Again,  Dr.  Euypers  states  that  he  frequently  heard  Mr. 
Thompson  say  he  "  intended  to  give  money  for  religions 
institutions  .  .  months  before  his  death."  .  •  '^He  used 
to  say,  ^  When  I  die,  I  will  assist  the  poor,  and  do  all  the 
good  I  can,  and  give  my  money  for  religious  purposes- 
religious  institutions.' "  The  Eev.  Mr.  Spencer  testifies  that 
in  July,  1851,  he  adverted  to  the  fact  that  he  had  be- 
queathed ^^  something  to  the  societies  in  his  will,"  naming 
several  of  them.  The  Eev.  Dr.  Spring  testified  that  the 
decedent  alluded  to  that  subject  at  two  interviews — ^the 
last,  on  the  Saturday  preceding  his  death.  Judge  Camp- 
bell states  that  Mr.  Thompson  directed  the  disposition  of 
the  residue  of  his  estate  by  the  will  of  May,  1851,  in  favor 
of  these  institutions,  of  his  own  motion,  and  without  any 
suggestion  on  the  part  of  the  judge.  •  Thfe  names  of  most  of 
these  societies  were  taken  from  a  lease  of  property  on  the 
Hudson  Eiver,  dated  November  14, 1850,  for  digging  for 
Kidd's  vessel,  which  Mr.  Thompson  believed  was  sunk  at 
that  place — ^the  profits  of  which  had  been  reserved  for 
several  of  these  institutions. 

In  respect  to  these  bequests  to  reb'gious  institutions,  it 
was  insisted,  on  the  argument,  that  the  decedent  during  life 
had  given  little,  if  anything,  in  charity.  That  is  no  reason 
why  he  should  not  give  by  his  last  will.  When  a  man  is 
compelled  to  leave  all  his  wealth  behind  him,  there  is  no 
longer  a  controversy  between  the  love  of  possession  and 
the  duties  of  benevolence.  He  has  to  select  the  objects  of 
his  bounty,  death  leaving  him  no  choice  except  as  to  that 
It  is  difficult  to  speculate  as  to  the  motives  operating  in 
making  that  selection.  One  whose  avarice  had  struggled 
successfully  against  charitable  impulses,  might,  for  that 
very  reason,  give  more  liberally,  in  compunction  for  past 
neglect.  The  idea  of  buying  his  spiritual  peace  with 
money  has  been  attributed  to  the  decedent,  but  I  think 
unjustly.  His  views  in  favor  of  these  institutions  was  not 
formed  at  the  time  of  his  last  conversation  with  Dr.  Spring. 
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Thej  had  been  entertained  for  some  time,  had  been  incor- 
porated in  the  will  made  May  1851,  and  were  not  the  re- 
sult of  religions  excitement  daring  the  period  his  last  will 
was  being  prepared.  Mr.  Thompson  had  been  a  constant 
attendant  at  Dr.  Spring's  church  forty  years,  twice  a  day. 
lliis  evinced  settled  interest  and  respect,  in  regard  to  reli- 
gion. The  wonder  in  his  case  is,  that  he  had  not  ^ven 
more  freely  during  life,  rather  than  that  he  was  liberal  in 
poetmortuary  boimty. 

Assuming  that  he  had  determined,  as  he  distinctly 
aTowed,  to  leave  nothing  to  his  grand-daughter  and  only 
a  limited  sum  to  his  grandson,  and  recollecting  that  the 
latter  was  unmarried  and  the  former  had  married  against 
his  wiU,  his  testamentary  dispositions  do  not  seem  irra- 
tional. Edward's  estate,  under  his  father's  will,  on  his 
arrival  at  age,  will  exceed  $64,000,— on  his  mother's  de- 
cease will  be  increased  by  $33,000 ;  and  adding  $15,000  in 
trust  for  him,  under  the  decedent's  will,  his  fortune  will 
amount  to  over  $112,000. 

Xn.  The  preceding  deductions  and  conclusions  may 
thus  be  stated. 

1.  The  facts  do  not  Isstablish  insanity.  They  exhibit 
credulily  and  superstitious  belief,  but  no  delusion  in  respect 
to  facts  and  occurrences  which  had  no  existence,  except  in 
the  imagination.  An  eminent  English  judge,  of  great 
experience,  has  declared  that  he  never  knew  a  case  of 
insanily  where  there  was  not  delusion  present. 

2.  There  was  no  other  symptom  of  insanity — no  false 
perception  of  external  objects — no  mania,  raving,  wild- 
ness,  violence,  or  incoherence.  The  memory  was  sound, 
and  the  faculty  of  attention  perfect.  In  business  and 
in  social  relations,  his  conduct  was  proper  and  becoming. 

8.  His  eccentricities  were  under  control.  Self-govern- 
ment was  not  impaired,  nor  the  balance  of  the  mental 
powers  disturbed. 
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4.  Upon  ordinary  topics,  he  conversed  with  propriety, 
and  argued  with  good  sense. 

5.  His  capacity  for  business  was  excellent,  and  he  took 
an  active  part  in  the  management  of  various  important 
trusts  and  offices.    ' 

6.  His  peculiar  views  were  not  the  of&pring  of  a  dis- 
eased imagination.  They  may  be  traced  to  early  educa- 
tion and  to  reading.  They  did  not  originate  with  him,  but 
were  derived  from  tradition  and  from  books. 

7.  These  singular  opinions  were  not  exhibited  suddenly 
towards  the  close  of  life,  and  when  attacked  by  disease, 
but  existed  for  many  years,  probably  from  a  very  eaiiy 
period,  and  when  his  mind  was  in  full  vigor. 

8.  No  effort  was  made  during  his  lifetime  to  dispossesB 
him  of  the  control  and  management  of  his  property. 

9.  The  large  estate  which  he  had  earned  and  accumu- 
lated, was  carefully  preserved  and  prudently  invested.  He 
was  not  wasteful  nor  extravagant. 

10.  The  general  observation  and  opinion  of  his  friends 
and  associates  were  in  favor  of  his  sanity. 

11.  His  faculties  were  not  materially  impaired  during 
hi   last  sickness. 

12.  His  testamentary  intentions  were  not  suddenly 
formed,  or  hastily  carried  out  At  least  six  months  before 
his  decease,  and  probably  much  longer,  he  had  determined 
to  leave  the  bulk  of  his  estate  to  charitable  uses.  Two 
wills,  one  executed  in  May  and  the  other  in  October,  con- 
tain the  formal  statement  of  this  design. 

13.  These  wills  were  prepared  with  care  and  delibera- 
tion, and  after  very  frequent  consultation  with  his  legal 
adviser. 

li.  The  numerous  memoranda  relating  to  the  testament- 
ary provisions,  show  a  self-originating  power,  and  will,  and 
rational  action. 

15.  There  is  no  evidence  of  influence  exerted  to  affect 
his  intentions. 
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16.  There  is  no  proof  even  of  suggestion,  except  in  two 
nnimportant  particulars  not  affecting  the  general  scope 
of  the  will.    He  himself  dictated  all  its  main  provisions. 

17.  The  instrument  comports  with  his  intentions  other- 
wise expressed.  He  gave  a  reason  for  his  acts :  his  dis- 
pleasure at  the  marriage  of  his  grand-daughter,  the  suffi- 
ciency of  his  grandson's  estate,  and  his  desire  to  aid  religious 
institutions. 

Finally,  I  think  there  is  no  reasonable  doubt  that  the 
will  propounded  for  proof  was  his  will,  that  it  represents 
truthfully  the  way  in  which  he  wished  to  dispose  of  his 
property — after  mature  reflection.  In  the  very  act  of  exe- 
cution, he  declares  emphatically,  ^^  I  have  a  right  to  exer- 
cise my  own  wish."  As  he  was  the  maker  so  was  he  the 
disposer  of  his  own  fortune.  The  law  treats  the  right  of 
testamentary  disposition  with  great  tenderness.  If  ques- 
tioned, it  must  be  on  strong  grounds.  To  overturn  this 
solemn,  deliberate  act,  fraud,  circumvention,  idiocy,  or 
lunacy  must  be  affirmatively  established.  After  the  most 
thorough  examination  I  have  been  able  to  make  of  the 
mass  of  testimony  in  this  case,  aided  by  the  investigations 
and  arguments  of  very  learned  and  able  counsel,  my  judg- 
ment is  that  none  of  these  disqualifications  have  been  sat- 
isfactorily proved ;  and  I  must,  therefore,  decree  sentence  of 
probate. 
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ACCOUNTING. 

Sae  GuASDiAH,  7. 
Wiix^  47,  48. 

1.  An  executor  duly  served  with 
the  origiDAl  citttion  and  neglect- 
ing to  appear,  though  not  made 
ptftr  to  the  appea],  has  no  right, 
on  the  cause  being  remitted,  to 
litigate  the  question  contested  by 
his  co-executors  before  the  Sur- 
rogate, and  determined  by  the 
court  above  on  appeal  Clayton 
Y.  Warden  1 

9.  Executors  having  made  partial 
distribution,  after  notice  of  a 
daim,  on  the  establishment  of 
which  the  estate  becomes  insuf- 
ficient to  pay  all  the  debts  of  the 
deceased,  they  must  nevertheless 
respond  to  the  creditors  to  the 
full  extent  of  all  the  assets.    lb. 

8.  The  will  of  the  testator  stated 
that  he  was  desirous  of  making 
*'a  general  disposition''  of  afi 
his  estate,  real  and  personal; 
directed  in  the  first  place  **  all 
his  just  debts  to  be  paid;**  de- 
vised all  his  real  estate  to  his 
<* executors"  on  certain  trusts, 
and  among  others  in  trust, — ^if 
hispersonal  estate  should  be ih- 
Bufflcient,  *' after  payment  of  his 
debts,"  to  pay  legacies  amount- 
ing to  1400,000,  to  his  children 


and  their  issue, — ^that  his  exec- 
utors '*  should  sell  such  part  of 
the  real  estate,  as  would  enable 
them  to  make  up  and  provide 
the  said  several  sums."  He  gaye 
all  the  '*rest,  residue  and  re- 
mainder" of  his  estate  to  his 
executors,  and  also  empowevd 
them,  *' whenever  they  should 
think  it  expedient,  to  sell  all  or 
any  part  of  his  real  estate,"  pro- 
vided that  the  change  of  the 
character  of  the  funds  should 
not  change  the  disposition  there- 
ofl    Blowgood  v.  Brum.  8 

4.  The  executors  having  sold  the 
real  estate,  were  cited  to  accoint 
for  the  proceeds,  by  a  creditor, 
the  personal  estate  being  insuf- 
ficient for  the  payment  of  the 
debts.  HMy  That  the  Surrogate 
had  power  to  call  the  executors 
to  account  for  the  proceeds  of 
the  sales,  and  to  compel  distri- 
bution in  the  same  manner  as  if 
the  proceeds  had  been  originaUy 
personal  property.  lo. 

5.  The  intestate  deposited  with  R. 
R.  B.  H.  certain  sums,  taking  a 
certificate  that  the  same  had 
been  deposited  by  *'  WilUam  and 
EUen  Barhm;''  Ellen  Haridn. 
the  wife  of  WiUiam.  surviyed 
herhud>and.  Beld^  that  it  was 
in  form  a  joint  deposit;  that 
havinff  been  made  in  this  mode, 
with  ttie  privity  of  the  husbandi 
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iiwnsprimAfaeietkpftio  her  in 
case  she  survived ;  and  that,  not 
having  been  disturbed  in  the 
lifetime  of  the  husband,  it  be- 
came, on  his  decease,  the  abso- 
lute property  of  the  wife.  .Bo- 
man  Catholic  Orplum  Asylum  v. 
JS^rain.  U 

6.  When  letters  of  collection  are 
superseded,  and  the  collector  is 
cited  to  account,  he  may  be  com- 
pelled to  deliver  to  Uie  party 
succeeding  to  the  administration 
of  the  estate,  all  the  property  of 
the  deceased  in  his  hands ;  and 
it  is  competent  for  the  Surrogate, 
on  the  accounting,  to  pass  upon 
any  claim  of  the  collector  to  prop- 
erty belonging  to  the  deceased  at 
the  time  of  his  death,  of  which 
the  collector  acquired  title  during 
the  period  of  his  coUectorship. 

JBui  where  the  collector  claims 
title  to  certain  leasehold  estate  of 
the  deceased,  by  virtue  of  a  lease 
from  the  owner  of  the  fee,  made 

Imor  to  his  appointment  as  col- 
ector,  the  Surrogate  has  not  ju- 
risdiction on  the  accounting  of 
the  collector  to  try  the  validity 
of  a  title  thus  acquired  before 
the  fiduciary  relations  of  the  col- 
lector with  the  estate  commenc- 
ed.    Oatt8berger  v.  Smith,       86 

Upon  an  accounting,  the  affirm- 
ative of  establishing  more  assets 
than  are  acknowledged  by  the 
inventory  and  account,  is  with 
the  party  objecting ;  and  it  must 
be  established  with  reasonable 
certainty,  and  not  left  to  mere 
conjecture  or  suspicion.  Marre 
Y.  CHnochio,  165 


8.  If  executors  distribute  assets, 
in  kind,  among  the  legatees, 
guaranteeing  their  collection,  and 
subsequently  proceed  to  a  final 
settlement  of  dieir  accounts,  and 
a  distribution  of  the  remainder 
of  the  estate,  resort  must  be 
had,  in  case  of  loss,  to  their  in- 
dividual guaranty,  after  a  decree 


has  been  entered  on  the  final  ac- 
counting. JSecUwmd  v.  £ly.    175 

9.  Service  of  citation  ni»  el  modu^ 
L  e.,  by  publication  in  the  case  of 
a  non-resident,  is  a  constructive 
service  that  concludes  the  pu*ty 
but  not  the  court,  and  on  suffi- 
cient grounds  the  decree  may  be 
opened,  to  obtain  substantial  jus- 
tice. 

10.  A  decree  on  final  accountiDg 
will  not  be  opened,  unless  upon 
proof  that  no  laaia  vras  com- 
mitted, and  on  such  a  statement 
of  the  alleged  error  as  shall  in- 
dicate the  nature  and  sufficiency 
of  the  ^unds  for  appealing  to 
the  eqmty  of  the  court.         Ih, 

11.  Trustees  created  by  a  last  will 
and  testament,  or  appointed  by 
any  competent  auth<Hity  to  ex- 
ecute a  trust  created  by  will,  or 
executors,  or  administrmtors  with 
the  will  annexed,  authorised  to 
execute  such  a  trust,  may,  from 
time  to  time,  render  their  ac- 
counts, and  have  the  same  fin- 
ally settled  before  the  Suzrogate. 
GUfoer  V.  HoUey.  391 

12.  Such  final  settlement  may  be 
made  at  their  own  instance,  and 
though  thev  have  not  been  dted 
to  account  by  parties  interested. 

lb, 

13.  There  may  be  final  accounts 
from  time  to  time,  as  occasion 
may  require.  The  ftnaUty  in- 
tended by  the  term  final  settle- 
ment refers  to  the  conclusive 
character  of  the  accounting, 
which  being  made  on  citatiim  to 
all  parties  in  interest,  is  a  final 
and  conclusive  adjustment  up  to 
that  period.  If  assets  are  after- 
wards realized,  or  there  are  con- 
tinuing trusts,  there  may  be  sub- 
sequent accountings  in  leepodt 
to  those  matters.  Ih, 

14.  Executors  may  be  allowed  for 
their  expenses  in  the  manage- 
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me&t  of  the  estate,  but  the 
charges  must  be  reasonable.  If 
necessary,  an  agent  may  be  em- 
ployed at  the  cost  of  the  estate. 
IK 

15.  On  an  accounting,  the  Surro- 
gate has  jurisdiction  to  try  every 
question  necessary  to  the  settle- 
ment of  the  accounts.  The  leg- 
atees can  adduce  eyidence  to 
charge  the  executor  with  more 
assets  than  he  acknowledges  to 
have  received ;  and  it  is  com- 
petent for  him,  on  the  other 
hand,  to  show  in  defence  that 
the  assets  were  his  own  proper- 
ty, and  not  part  of  the  testator's 
estate,  at  the  time  of  the  death. 
MtTchofnt  T.  Marehofnt,  482 


ACKNOWLEDGMENT. 
See  Will,  17. 

ADMINISTRATOR 

See  kDmsarBLAnom  with  thb 
Will  anmkzbd,  1,  2,  8. 
Imvjehtvby,  6,  T)  8. 

1.  The  &ct  that  the  decedent  died 
intestate  must  be  proved  before 
letters  of  administration  issue; 
and  that  is  ordinarily  shown  by 
establishing  that  no  will  can  be 
found.  Buikley  v.  Bedmond,  281 

2.  The  grant  of  letters  of  adminis- 
tration does  not  preclude  any 
party  in  interest  from  instituting 
proceedings  in  the  Supreme 
Court  to  establish  a  will  lost  or 
destroyed  by  accident  or  design ; 
and  on  the  will  being  proved 
there,  the  letters  of  a£ninistra- 
tion  will  be  revoked.  Jh 

8.  The  statute  not  only  prescribes 
the  order  of  preference  between 
the  next  of  idn,  in  relati(»  to 

88 


the  grant  of  administration,  but 
also  declares  the  rule  of  com- 
petency. Indebtedness  to  the 
estate  does  not  render  a  person 
incompetent  to  administer,  nor 
impair  his  priority  of  right  to 
administration.  ChyrchUl  v. 
JPr^acott  804 

4.  Letters  of  administration  on  the 
estate  of  the  deceased,  as  an  in- 
testete,  having  been  issued,  and 
some  of  the  next  of  kin  having 
applied  for  a  revocation  thereof 
on  the  ground  that  the  deceased 
left  a  will ;  and  it  appearing  that 
a  will  had  been  executet^  but 
tiiere  being  no  proof  that  the 
will  was  in  the  possession  of  the 
deceased,  or  unrevoked,  at  the 
time  of  his  death, — Bidd^  that 
when  administration  has  been 
granted,  and  an  existing  will 
or  a  will  lost  or  fraudulently  de- 
stroyed, is  alleged  but  not  proved, 
it  is  generally  improper  to  re- 
voke the  letters.  Holland  v. 
Ferris,  884 


ADMINISTRATION  WITH  THE 
WILL  ANNEXED. 

1.  The  direction  of  the  statute, 
that  administration  with  the  will 
annexed  shall  be  granted  to  the 
residuary,  general,  or  specific 
legatees,  or  to  the  widow  or  next 
of  Idn,  or  to  creditors,  "in  &e 
same  manner  and  imder  the  like 
regulations  and  restrictions  as 
letters  of  administration  in  case 
of  mtestacy,"  makes  it  necessary 
to  require  a  bond  with  sufScient 
sureties,  in  all  cases — as  well 
where  the  grant  is  made  to  a 
legatee  as  where  it  is  made  to  the 
widow,  next  of  kin,  or  creditors. 
Btijfwn^  Ex  parte.  22 

2.  The  section  requiring  "every 
person  appointed  admmistrator" 
to  execute  a  bond,  includes  an 
administrator  with   the  will  an 
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nezed.  In  general,  the  term 
**  administrator/'  in  the  statutes 
relative  to  the  estates  of  deceased 
persons,  includes  "administra- 
tors with  the  will  annexed  /'  and 
the  latter  are  subject  to  all  the 
provisions  applicable  to  admin- 
istrators generally,  except  so  &r 
as  the  distribution  of  the  estate 
is  directed  by  the  will  lb. 

8.  In  the  case  of  a  foreign  will, 
it  is  the  usage  to  grant  adminis- 
tration with  the  will  annexed  to 
the  attorney  in  fact  of  the  foreign 
executor.  If  there  be  no  one 
authorised  to  apply  as  such  at- 
torney, letters  issue  according  to 
the  statute,  to  the  legatees,  wid- 
ow, and  next  of  kin.  The  grant 
of  administration  is  regulated  by 
the  law  of  the  place  where  the 
assets  are  situated.  St.  Jturgo  v. 
Jhuwccinb.  105 


ALLEGATIONS. 

See  Appeal,  4,  5,  6,  7,  8,  9. 
Will,  33. 


AMENDMENT  OF  DOCKET. 
See  Real  Estate,  28,  29. 

APPEAL. 

/Sfee  ACCOUNTESO,  1. 

..  In  a  question  of  legitimacy,  it 
was  adjudged  by  the  Surrogate, 
that  C.  A.  was  "  not  the  lawful 
issue^'  of  G.  M.,  and  "  was  not 
entitled  to  any  interest  whatever 
in  the  estate  of  the  said  G.  M., 
deceased."  On  appeal,  the  Su- 
preme Court  decreed,  "  that  the 
said  C.  A.  is  the  lawitul  issue  of 
the  said  G.  M.,  deceased,  and 
that  the  said  decree  of  the  said 


Surrogate  be,  and  the  same  is 
hereby,  in  all  things  reversed  ;*' 
and  "  that  the  said  Surrogate  re- 
sume and  proceed  with  the  ac- 
counting in  reference  to  the  es- 
tate of  the  said  G.  M.,  deceased.'* 
This  decree  was  a£Srmed  by  the 
Court  of  Appeals.  On  the  re- 
sumption of  the  accounting  be- 
fore the  Surrogate,  an  application 
by  the  executors  of  G.  M.,  for 
leave  to  furnish  additional  proois 
on  the  question  of  legitimacy,  was 
denied.    Claytony.  WardeU.     1 

2.  B^  the  course  of  procedure  pre- 
vailing in  courts  proceeding  ac- 
cording to  the  practice  and  rules 
of  the  civil  law,  the  effect  of  an 
appeal  is  to  transfer  the  entire 
case,  not  merely  for  renew^  but 
also,  if  deemed  proper,  for  trial; 
and  it  is  competent  for  the  ap- 
pellate court  to  hear  further  t^ 
timony  on  the  old,  or  on  new 
allegations.  lb, 

8.  The  appellate  court  may  not  only 
affirm  or  reverse  the  jud(^ent 
below,  but  may  modify  it,  or 
make  an  entirely  new  decree  in 
accordance  with  its  own  views 
of  justice;  and  in  such  case  its 
adjudication  is  conclusive,  and 
the  Surrogate  has  no  authority 
to  hear  further  proo&  on  the 
point  so  determined.  lb. 

4.  On  allegations  filed  within  a  year 
after  probate,  the  Surrogate  con- 
firmed the  probate.  An  appeal 
was  taken  to  the  Circuit  Judge, 
and  he  affirmed  the  Surrogate's 
decision;  and  an  appeal  was  taken 
to  the  Chancellor,  which,  under 
the  new  constitution,  was  heard 
and  determined  by  the  Supreme 
Court  The  decisions  of  the  Sur- 
rogate and  the  Circuit  Judge 
were  reversed  upon  questions  of 
fact,  and  the  Supreme  Court  di- 
rected a  feigned  issue  to  try  the 
validity  of  the  will.  Beld,  that 
until  a  final  decision,  the  case 
remains  with  the  appellate  court ; 
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4Uid  that  the  decree  reyeTsing  the 
orders  of  the  Surrogate  and  the 
Circuit  Judge,  and  awarding  a 
fei^ed  issue,  was  not  a  final  de> 
cision.    Mcuan  y.  Jones.         181 

5.  The  Supreme  Court  having  au- 
thority to  reyerse  or  affirm  the 
judgment,  or  to  retain  the  case 
for  the  purpose  of  making  such 
further  order  as  might  be  just, 
or  remit  it  to  the  inferior  tribunal 
for  that  purpose ;  and  haying  in 
4he  present  inistance,  after  re- 
versing the  orders  appealed  from, 
directed  a  feigned  issue,  no  order 
can  be  made  by  the  Surrogate 
until  a  final  decision  of  the  case, 
u^n  the  merits,  by  the  appellate 
tribunal  lb, 

6.  H.  A.,  one  of  the  next  of  kin, 
bavins  within  a  year  after  pro- 
bate filed  allegations  against  the 
validity  of  the  will  and  the  com- 
petency of  its  proof^  and  the  Sur- 
rogate having  confirmed  the  pro- 
bate, and  his  decision  having 
been  affirmed  on  appeal  by  the 
Circuit  Judge,  an  appeal  was 
taken  to  the  Court  of  Chancery, 
and  was  heard  by  the  Supreme 
Court,  as  a  proceeding  pending 
In  Chancery  at  the  time  of  the 
adoption  of  the  new  constitution. 
Maim  Y,  Jones,  825 

7.  By  the  decree  of  the  Supreme 
Court,  the  will  was  declared  not 
to  have  been  sufficiently  proved, 

'  the  decisions  of  the  Surrogate 
and  the  Circuit  Judge  were  re- 
versed upon  a  question  of  fact, 
and  a  feigned  issue  was  ordered, 
to  try  the  questions  arising  upon 
the  application  to  prove  the  will 
on  the  allegations.  The  issue 
was  tried,  and  the  jury  found 
that  the  instrument  was  not  the 
last  will  and  testament  of  the 
deceased.  J.  M.,  one  of  the  next 
of  kin,  filed  with  the  Surrogate 
a  copy  of  the  verdict,  and  a  cer- 
tificate of  the  County  Clerk  that 
it  was  a  final  determination  of 


the  issue  by  the  jury ;  and  he 
thereupon  moved  for  a  revocation 
of  the  probate.  Beld^  that  it  was 
not  proper  to  revoke  the  probate 
until  the  final  decision  of  the 
issue  should  be  certified  by  the 
Court  lb. 

8.  It  seems  the  statute  has  not  con- 
ferred the  right  upon  a  party  who 
has  not  filed  allegations  and  who 
has  not  appealed,  to  contest  the 
probate  on  allegations  filed  and 
appeal  taken  by  another  party. 
Whether,  independently  of  the 
statute,  such  right  exists  by  the 
course  of  the  ecclesiastical  prac- 
tice,— ^uare.  lb. 

9.  When,  upon  allegations,  it  has 
been  fully  determined  that  the 
will  is  not  sufficiently  proved, 
any  of  the  next  of  kin  not  a  part^ 
to  the  contest,  may  avail  hims^ 
of  the  decision  though  it  was  not 
obtained  at  his  instance.         lb. 

10.  Proceedings  in  respect  to  pro- 
bate or  administration,  are  not 
properly  suits  or  actions,  but  are 
special  proceedings  of  a  mixed 
character,  capable  of  being  pro- 
moted by  any  one  interested; 
and,  when  finauy  determined,  the 
judgment  partskkes  so  £ur  of  the 
chfluracter  of  a  judgment  in  rem, 
that  any  other  pait;^  in  interest 
can  avail  himself  of  it  lb. 

11.  The  final  decision  as  to  testacy 
or  intestacy,  when  regularly  ob- 

'  tained,  is  conclusive  as  to  iJ^  the 
world.  lb. 

12.  The  only  case  where  the  statute 
directs  a  feigned  issue  as  to  the 
validity  of  a  wiU,  on  appeal,  is 
where  the  Circuit  Judge  has  re- 
versed  the  decision  of  Sie  Surro- 
gate on  a  question  of  fitct      lb. 

13.  In  the  present  instance,  the  de- 
cree of  tne  Supreme  Court  was 
not  a  final  determination  upon 
the  merits,  but  contemplated  fur- 
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ther  proceedings  before  deciding 
upon  the  validly  of  the  wilL  K 
the  trial  of  the  issue  took  place 
under  the  proTisions  of  the  sta- 
tute, the  Supreme  Court  had 
power  to  order  a  new  triaL  If 
the  issue  was  a  feigned  issue  out 
of  Chancery,  for  Uie  purpose  of 
infonning  tiie  Court,  tiie  verdict 
may  be  set  aside,  or  judgment 
be  giyen  without  regard  to  the 
Ter£ct  Ih, 


APPRAISERS. 
See  Invektort,  2,  8. 


ASSETS. 

See  AcooomNO,  8,  9, 15. 
Inyentort,  7,  8. 
Rbal  Estate,  1,  2, 16,  17, 
18. 


ATTESTATION. 


See  Wiu^  12, 18, 14. 
WrrNBss,  1,  2,  8. 


BEQUEST. 

See  Devise,  1. 

Will,  40,  41, 48, 44. 

1.  Legacies  ordinarilv  carry  inter- 
est from  the  time  they  are  paya- 
ble, which  is  usually  a  year  after 
the  testator^s  death.  The  bequest 
of  a  life-estate  to  a  child,  or  to  a 
widow  in  lieu  of  dower,  are  ex- 
ceptions to  the  general  rule ;  and 
m  such  cases  the  legatees  take 
interest  from  the  testator's  de- 
cease.   Hepburn  v.  Hepburn.    74 

2.  The  testator  gave  to  his  widow 
a  legacy  of  one  thousand  dollars, 
out  "  of  money  in  the  safe  keep- 


ing of  R.  8.,  at  lawful  interesf** 
This,  with  other  gifts,  was  de- 
clared to  be  in  lieu  of  dower. 
By  a  codicil,  after  reciting  diat 
by  his  will  she  was  "  cut  short 
of  an  interest"  in  his  landed 
estate,  he  gave  her  the  annual 
interest  on  two  thousand  dollars^ 
loaned  to  B.  C.  Hdd,  that  all 
the  legacies  were  intended  as 
compensation  for  dower,  and  car- 
ried interest  from  the  testator's 
death,  on  the  ground  that  they 
were  given  as  an  equivalent  for 
the  relinquishment  of  a  right,  and 
the  legatee  had  no  other  means 
of  support  under  the  wHI.  HMy 
also,  that  the  legacies  were  in  the 
nature  of  specific  bequests,  so 
that  the  accruing  interest  passed 
to  the  donee  on  the  testator's  de- 
cease. ParkiihKn  v.  Parhnton. 
TT 

3.  The  testator  gave  his  wife  the 
use,  for  three  years,  of  his  house, 
either  to  occupy  or  to  let,  and  at 
the  expiration  of  that  time  direct- 
ed the  premises  to  be  sold  by  his 
executors,  and  the  proceeds  to  be 
divided  between  his  two  sons, 
Held^  that  the  widow  was  bound 
to  keep  down  the  ordinary  taxes 
during  the  term.  Ih, 

4.  The  testator  gave  a  moiety  of 
the  residue  of  his  estate  to  his 
wife,  **her  heirs  and  assigns,*^ 
and  the  other  moiety  to  the  ^^  chil- 
dren" of  his  late  brother  and 
sister,  '*  their  heirs  and  assigns  ;"^ 
and  he  authorised  his  executors 
to  sell  his  estate,  and  allow  his 
'*  wife  to  take  the  moiety  thereoi^ 
and  pay  the  other  moiety  thereof 
to  the  children  of  his  said  late 
brother  and  sister."  At  the  death 
of  the  testator  as  well  as  at  the 
date  of  the  will,  several  of  the 
children  of  his  brother  and  sister 
were  dead, — EM^  that  the  term 
hein  was  a  word  of  limitation 
and  not  of  purchase ;  and  issue  of 
the  testator's  nephews  and  neices 
could  not  take.  SUree  v.  Van 
Benuelaer,  172 
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T>.  In  case  of  a  bequest  to  chil- 
dren, as  a  class,  it  is  a  general 
rule  that  only  those  liviog  at  the 
date  of  the  will  can  take,  unless 
an  intent  to  the  contrary  can  be 
deduced  from  other  portions  of 
the  will.  Ih. 


.  When  a  bequest  is  made  to  a 
class,  the  death  of  one  before  the 
testator  does  not  cause  a  lapse, 
but  all  those  answering  the  de- 
scription of  the  class  at  the  testa- 
tor's death  take  the  whole.     Tb. 


7.  The  will  gave  the  testator's 
daughter,  £.,  the  use  of  certain 
property  for  life,  and  on  her  de- 
cease, directed  a  sale  and  the 
distribution  of  the  proceeds. — 
Amone  the  legacies  was  one  to 
]£,  to  be  paid  to  her  "in  small 
sums  from  time  to  time,**  at  the 
discretion  of  the  executors.  The 
legatee  survived  the  testator,  but 
died  before  the  life-tenant  Held^ 
that  the  direction  to  convert  into 
money  was  absolute;  that  the 
interest  of  the  legatee  in  the  re- 
mainder, after  the  termination  of 
the  life  estate,  was  not  contingent 
on  her  surviving  the  life-tenant, 
but  she  took  a  vested  legacy  on 
the  testator's  death,  which,  in  case 
of  her  decease  before  payment, 
passed  to  her  legal  representa- 
tives. ifi)2i,  also,  that  the  discre- 
tion of  the  executors,  in  respect 
to  the  legacy  to  M.,  related  to 
the  time  and  mode  of  payment, 
and  did  not  prevent  the  vesting 
of  the  legacy.     Conklin  v.  Moore, 

179 

8.  After  the  expiration  of  a  life 
estate,  tiie  will  directed  the  sale 
of  the  property  and  the  payment 
of  several  legacies,  and  then  gave 
one  half  of  Si  the  residue  of  the 
estate  to  P.  D.  and  her  six  chil- 
dren, "  and  to  the  survivor  and 
survivors  of  them."  P.  D.  sur- 
^ved  the  testator,  but  died  before 


the  life-tenant;  and  it  was  held 
that  her  legacy  did  not  lapse. 
DomxMck  V.  Moore.  201 

9.  The  general  rule  is,  that  all  lega- 
cies vest  on  the  testator's  decease, 
and  to  prevent  the  vesting  die 
contrary  intention  must  be  clear. 
•A  clause  of  survivorship  is  (ordi- 
narily referable  to  the  same  pe- 
riod— ^the  death  of  the  testator — 
unless  the  distribution  is  post- 
poned till  the  determination  of  a 
life  estate,  in  which  case  tiie 
weight  of  authority  uemt  to  in- 
cline in  fitvor  of  referring  the  sur- 
vivorship to  the  period  of  distri- 
bution. II. 

10.  The  gift  of  a  general  residue, 
and  not  merely  of  the  remainder 
in  a  particular  portion  after  the 
death  of  a  life-tenant,  does  not 
constitute  an  exception  to  the 
general  rule;  but  in  such  case 
Sie  bequest  vests  on  the  testator's 
decease,  although  a  portion  of 
the  subject  matter  is  a  remainder 
after  a  life  estate.  Ih, 

11.  The  testator  having  given  his 
wife  the  clear  income  of  certain 
real  estate,  and  an  assessment 
having  been  levied  upon  the 
premises,  f(Mr  a  permanent  im- 
provement, HM  that  the  life- 
tenant  should  pay  the  annual 
interest  on  the  assessment,  and 
that  the  principal  should  be 
charged  against  the  remainder- 
men.   StuweUy,  Doughty.     811 


BIRTH  OP  CHILD. 

See  RsvocATiQN,  6,  7. 

1.  By  the  civil  law,  the  birth  of  a 
child,  which  the  testator  did  not 
foresee,  revoked  the  whole  testa- 
ment, but  did  not  revoke  a  codi- 
cil, where  there  was  no  testament 
Bloomer  v.  Etoomer.  840 
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2.  By  the  common  law,  the  birth 
of  a  child,  in  connection  with 
other  circumstances,  might  be 
snfScient  to  establish  an  implied 
revocation.  This  rule  has  been 
adopted  in  this  country,  either  to 
the  extent  of  revoking  the  will 
entirely,  or  pro  tanto^  so  as  to  let 
in  the  children  bom  after  the 
making  of  the  will.  /&. 


CAPACITY  (TESTAMENTARY). 
SeeWiLLfpamm. 

CHILDREN. 

See  Bequest,  4,  5. 

CITATION. 
See  Accounting,  1,  9. 

CLAIMS  (Advebtisembnt  fob). 

The  advertisement  for  claims  pro- 
tects the  executor,  in  case  of 
distribution  after  the  advertise- 
ment has  expired.  Clayton  v. 
Wdrdell  1 

CLAIMS  (Payment  of). 

See  CREDrroR,  1,  2, 8,  4,  5,  6. 
PwoEnr,  1,  2. 

COLLECTOR. 
See  AccouNTENO,  6. 

CONDITIONAL  WILL. 
Sx  Wiu^  22,  28. 


CONSTRUCTIVE  APPOINT- 
MENT. 

See  Executor,  1,  2, 10. 


CONVERSION. 


See  Devise,  1. 
Real  Estate,  2. 


CREDITOR. 

See  AccouNTiNO,  2. 
DisiBiBunoN,  1,  2. 

NeCRSS  ARIES. 

Pleadings  and  Pracrce^. 

1,  5,  6. 
Prioritv,  1,  2. 
Real  Estate,  pamm, 
Set-Oft,  1. 

1.  The  claim  of  an  executor  or  ad- 
ministrator against  the  deceased 
has  no  priority  over  the  demands 
of  other  creditors.  Ih^eai  v.  Bfr- 
tune,  116 

2.  An  executor  or  administrator 
cannot  retain  assets  of  the  epttLie 
in  payment  of  his  own  demand^ 
until  it  has  been  proved  to  and 
allowed  by  the  Sum^te,  which 
allowance  can  be  made  on  citing 
the  parties  in  interest,  or  on  the 
final  accounting.  Ib^ 

8.  On  an  application  for  the 
ment  of  a  debt,  where  the  ck 
has  been  assigned  and  the  proof 
depends  chiefly  on  the  evidence 
of  the  assignor,  ffeld^  that,  inas- 
much as  in  an  action  at  law  the 
assignor  would  not  be  a  compe- 
tent witness  for  the  claimant,  it 
was  proper  for  the  Surrogate  to 
dismiss  tiie  petition,  leaving  the 
alleged  creditor  to  his  action. 
Woodruff  V.  Oox.  228 

4.  The  intestate^s  wife  left  his  rea- 
dence,  taking  their  child  with 
her,  and  for  seven  years  resided 
with  her  parents,  in  Pennsylva- 
nia.   After  her  death,  the  bus- 
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band  of  the  child^B  m&tenuJ  aunt 
brought  her  to  New  York,  and 
took  her  to  reside  with  him, 
where  she  continued  for  five 
years,  until  the  decease  of  her 
fktiier,  without  an j  demand  being 
made  on  the  father  to  assume  the 
care  of  his  daughter,  or  to  pay 
for  her  support  Heli^  that  there 
was  no  legal  obligation  on  the  in- 
testate to  compensate  the  uncle 
for  the  support  of  the  child  during 
the  period  in  question,  and  a 
daim  against  the  estate  of  the 
deceased,  for  necessaries  fur- 
nished, was  accordingly  rejected. 
muH^.WdlUr,  287 

5.  The  brother  of  the  intestate, 
nearly  two  years  after  his  death, 
presented  a  daim  for  senrices 
and  assistance  in  his  business, 
for  a  period  of  fiye  years  before 
his  decease.  It  appearing  that 
the  claimant  was  board^  and 
clothed  by  the  intestate, — HM^ 
under  the  circumstances,  that  no 
express  contract  having  been 
proved,  and  no  demand  shown  in 
the  intestate^s  lifetime,  the  law 
did  not  imply  an  agreement  to 
compensate  the  claimant  Bow- 
en  V.  BowTL  836 

6.  Demands  of  this  nature  are  not 
to  be  regu^ed  with  any  favor ; 
and  the  evidence  should  be  dear, 
tiiat  the  services  were  performed 
under  a  mutual  expectation  of 
compensation.  7^. 


DECLARATION  (TEsrAJiEKTAinr). 
See  Wiu.,  ir,  18,  60. 

DECREE. 

See  Acoommvo,  8,  9, 10. 
Appear  4,  6. 

PLBAniNos  Asn  Prachcb,  1 . 
Wiix,10. 


DESCENDANTS. 

Su  Devxsb,  2,  8,  4. 

DEVISE. 

See  Revocation,  8. 

Wiix,  40,  41,  48,  44. 

1.  The  testator  devised  certain 
property  to  his  wife  during  her 
widowhood,  until  his  youngest 
son  should  arrive  at  age,  when  he 
directed  it  to  be  sold  by  his  exec- 
utors, and  the  proceeds  to  be  dis- 
tributed as  prescribed  in  his  will. 
After  sundry  legacies,  he  gave 
'*all  the  rest,  residue,  and  re- 
mainder,'^ of  his  estate  to  his  wife 
absolutdy.  The  widow  having 
died,  the  assignee  of  parties  enti- 
tied  to  l^acies  out  of  tne  proceeds 
of  property  devised  to  the  testa- 
tor's wife  during  her  widowhood^ 
cited  the  executor  to  account, 
claiming  that  on  the  death  of  the 
widow,  the  time  designated  for 
the  sale  of  the  premises  had  ar- 
rived— Held^  that  the  direction  to 
sell  was  eonditionaly  and  the  lega- 
tees of  the  proceeds  of  the  sale 
when  made,  have  no  claim  until 
the  power  can  be  executed  ac- 
cordmg  to  the  provisions  of  the 
wilL  The  time  set  for  the  exe- 
cution of  the  power  is,  **  when  ** 
the  testator's  youngest  child 
should  attain  miyority.  A  direc- 
tion to  convert  realty  into  per- 
sonalty to  pay  l^acies,  is  not 
accelerated  so  long  as  the  condi- 
tion on  which  it  is  to  take  effect 
is  capable  of  literal  consumma- 
tion.   BaU  V.  WLcntghlm.     107 

2.  In  case  of  a  devise  to  brothers 
and  sisters  surviving  at  the  test- 
ator's decease  and  the  detcend- 
ante  of  such  as  should  then  be 
dead,  such  dMcenekmU  to  take  the 
share  or  portion  which  would 
have  otherwise  bdonged  **to 
such  deceased  parent,^ — at  the 
testator's  death  there  were  four 
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Buryiving  dsters, — and  descend- 
ants, cUldren  and  grand-chil- 
dren, of  six  deceased  brothers 
and  sisters, — Eeld^  that  the  four 
sisters  each  took  one-tenth,  and 
the  descendants  of  each  deceased 
brother  and  sister  took  one-tenth. 
Bar»iau>  y.  Goodmn,  413 

8.  The  term  descendants  properly 
includes  eyerj  person  descended 
from  the  stock  referred  to.  A 
devise  to  descendants  equally  to 
be  divided  between  them,  em- 
braces all  the  descendants  of 
every  degree,  per  capita.         Tb. 

4.  Whether  descendants  are  to  take 
per  capita  or  per  etiarpee  is,  how- 
ever, a  question  of  intention,  to 
be  judged  of  by  the  will  A  de- 
vise to  descendants  of  the  share 
of  their  deceased  parent^  in  con- 
nection with  other  portions  of  the 
will  tending  to  show  that  the 
testator  looked  to  the  principle 
of  representation,  may  restrain 
the  import  of  the  term  descend- 
ants to  children  and  the  descend- 
ants of  children,  so  that  they  take 
per  gtirpeiy  tmd  not  per  capita,  Tb. 


DISTRIBUTION. 
See  AccocimNG,  1,  2,  8,  4. 

OlAIMS,  AnVERnSEMENT  FOB, 
1. 

Devise,  8,  4. 

Priowtt  of  Patmekt,  1,  2. 

Will,  43,  44. 

1.  The  statute  directing  judgments 
docketed,  and  decrees  enrolled 
against  the  deceased,  to  be  paid, 
according  to  their  respective  pri- 
orities, before  bonds  and  ouier 
obligations,  does  not  refer  to  for- 
eign judgments,  or  to  judgments 
recovered  in  the  courts  of  otiier 
States.  Brown  v.  Public  Admin- 
utrator,  103 

2.  A  judgment  recovered  in  an- 
other State,  has  no  greater  force. 


in  respect  to  the  distribution  of  the 
assets  of  a  deceased  person,  than 
a  foreign  judgment  Neither  at 
common  Uw,  nor  under  the  stat- 
utes of  this  State,  have  judgments 
recovered  in  another  State  any 
titie  to  priority  of  payment  over 
simple  contract  debts.  Creditors 
claiming  on  such  judgments, 
must  come  in  with  the  ^editors 
of  the  deceased,  described  in  the 
fourth  class  of  the  section  of  the 
statute,  which  prescribes  the  or- 
der in  which  debts  shall  be  paid. 

.  A  testator  gave  his  property 
equally  among  his  children,  di- 
recting that  the  shares  of  his 
daughters  should  be  invested 
independentiy  of  any  control  of 
their  husbands,  but  '*  the  same 
shall  be  and  accrue,  solely  and 
exdusivelv,  to  the  benefit  of  my 
sud  daughters  and  their  lawftd 
issue."  One  of  the  daughters 
having  died,  leaving  six  children 
surviving,  HM  that  on  the  sub- 
sequent decease  of  one  of  the  six, 
intestate,  leaving  no  descendant 
or  widow,  the  &ther,  after  admin- 
istration, was  entitied  to  her 
share.    Earring  v.  Cole».       849 


DOMICIL, 

See  GuABDiAK,  2,  8,  4,  5,  6. 
Wni,  19,  20,  42,  48. 


DONATIO  Un'jEE  VTVOS 
See  AcGOUimNO,  6. 

DONATIO  MORTIS  CAUSA. 

1.  Gifts  eam&  mortM^  should  be 
sustained  by  the  most  satis&cto- 
y  testimony.  Evidence  of  the 
ionee,  uncorroborated   by  cir- 
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cumBtanoes,  is  insufficient  to  es- 
tablish the  donation.  Deliyeiy  is 
essential  to  the  validity  of  /l  do- 
natio causd  mortu,  and  is  corrob- 
orative  proof  that  the  donation 
was  made;  but  possession  does 
not  prove  delivery,  when  the 
claimant  has  had  opportunities 
of  obtaining  possession  wrong* 
fully.  Kenney  v.  PubUc  Admin- 
uirator,  819 

2.  Where  the  alleged  donee  was  an 
attendant  on  the  deceased  during 
her  last  sickness,  and  both  before 
and  after  her  death  denied  any 
knowledge  of  the  subject  of  the 
alibied  gift — ffdd^  that  having 
assigned  her  rights  to  her  son 
and  become  a  witness,  there  was 
not|  under  the  circumstances, 
such  dear  proof  as  the  nature  of 
the  case  required.  II, 

8.  Gifts  ttxtiadm^/tf,  are  of  a  mixed 
nature,  resembling  gifts  inter 
vho6  in  the  essenti^  requisite  of 
deliveiy,  and  resembling  legacies 
in  being  subject  to  the  debts  of 
the  deceased,  and  in  being  ambu- 
latoiy  or  revocable,  and  contin- 
gent on  death.  Bloomer  Y,  Bloom- 
er. 840 

4.  By  the  law  of  Connecticut  a  will, 
whether  making  a  total  or  partial 
disposition,  is  revoked  by  the 
subsequent  birth  of  a  child,  if  no 
provision  has  been  made  in  the 
mstrument  for  that  contingency ; 
and  where  a  will  would  be  re- 
voked by  such  a  circumstance, — 
Beld^  tliat  a  donatio  eamA  mortig 
would  likewise  be  revoked.    lb. 

5.  The  testator,  having  made  an 
unequal  will,  gave  to  his  son,  du- 
ring his  last  iUness,  three  bonds. 
Subsequently,  having  executed 
another  will,  placing  the  donee 
nearly  on  an  equal  footing  with 
his    sister^    the    bonds    were 

'  brought  to  him  by  his  wife,  with 
whom  the  donee  had  deposited 
them;  and  he  directed  them  to 


be  put  back  in  the  box  where  he 
kept  his  valuable  papers.  The 
day  before  his  death  he  directed 
one  of  his  daughters  to  bring  him 
the  box,  and  see  if  the  bonds  were 
there.  They  were  shown  to  him : 
he  said  it  was  right,  directed  them 
to  be  replaced,  the  box  to  be 
locked,  and  the  key  to  be  given, 
on  his  decease,  to  K,  one  of  his 
executors, — Eeld^  as  the  gift  was 
made  during  the  last  iUness,  from 
which  the  testator  did  not  expect 
to  recover,  that  by  presumption 
of  law,  it  was  intended  as  a  aoneh 
iio  moTtie  oam^^  was  revocable  in 
its  nature,  and  was,  in  fact,  re- 
voked before  the  donor's  death. 
Merchant  v.  Merchant.  482 

0.  A  will  does  not  revoke  a  gift 
eausA  mortis;  because  the  will 
does  not  speak  till  the  testator^s 
death — ^the  moment  the  donation 
by  its  terms  has  become  abso- 
lute, lb. 

7.  A  donatio  mortis  eaus^  is  revoca- 
ble at  the  option  of  the  donor  and 
without  the  consent  of  the  donee, 
whether  the  donor  recover  or 
not  lb. 

8.  There  are  three  conditions  an- 
nexed by  law  to  a  gift  oHMd  fnof - 
tis,  which  on  happening  defeat 
the  donation:  the  recovenr  of 
the  donor,  his  repentance  of  the 

g\  and  the  death  of  the  donee 
fore  the  donor's  decease.     lb. 


DOWER. 
See  Bbqcist,  1,  2. 

EVroENCE. 
See  AccouNTiKO,  7. 

ADMINISmATOB,  1. 
CRBniTOR,  8. 

Donatio  MosrisOAinA,  1, 2. 
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Invemtobt,  2,  7. 

Mabbiaob,  2. 

Habbied  Women,  8. 

Plbadings  and  PRACnCE, 
6,  7,  8. 

Reyocatiqn,  1,  2,  8,  4,  6. 

Wnx,  4,  6,  18,  14,  16,  26, 
26,  27,  28,  29,  80,  81, 
88,  84,  85,  87,  89. 

Witness,  8,  4. 

1.  A  creditor  of  the  estate  is  not  a 
competent  witness  to  swell  the 
fund  out  of  which  he  is  to  be 
paid,  whftn  the  estate  is  insuffi- 
cient to  pay  the  debts.  Marre 
Y.  OinochM).  165 

2.  As  a  general  rule,  the  compe- 
tency of  eyidence  is  goyemed  by 
the  lexfori^  and  not  the  Ibz  dom^ 
dJii,    Bloomer  y.  Bloomer.     840 


EXECUTOR. 

8u  AcGOCNTiMO,  1,  2,  8,  4,  6, 
8,  11, 14. 
Claims,  Adyebtisementfor, 

CREDrros,  1,  2. 
Real  Estate,  pamm. 

1.  The  appointment  of  an  executor 
may  be  express  or  constructiye, 
and  though  a  person  be  not  ap- 
pointed executor  by  that  name, 
yet  if  the  testator  commit  to  his 
charge  duties  which  it  is  ordina- 
rily Uie  proyince  of  an  executor 
to  perform,  the  intention  to  inyest 
him  with  that  character  may  be 
inferred.    AD  Donnelly  ex  parte. 

82 

2.  Where  the  tesUtor  by  his  will 
said,  "  After  all  my  just  debts 
being  paid,  I  wish  my  brother, 
E.  M.  D.,  to  invest  all  my  prop- 
erty, consisting  of  a  &rm,  &c., 
six  hundred  dollars,  &c.,  in  the 
Greenwich  Sayings  Bank,  &c., 
and  chattd  property  whm  eon- 
f)erted  tnio  eaih  ;  and  the  interest 
accruing  thereupon  to  be  trans- 


mitted to  my  fiither;  and  the 
capital,  at  my  father's  deiUfa,  to 
be  diyided  among  my  three  bro- 
thers,—-^<!&2,  that  £.  M.  D.  was 
designated  to  execute  the  wiU, 
and  was  executor  according  to 
the  tenor.  Ib^ 

8.  An  executor  is  not  bound  to  pro- 
secute a  claim  of  yery  doubts 
character,  at  the  request  of  par- 
ties haying  only  a  contingent  in- 
terest in  the  estate,  unless  they 
indemnify  the  estate  against  the 
costs.    Hepbvm  y.  E^bum.   74 

4.  Where  there  are  life  estates  in 
personalty,  and  the  will  directs 
the  fund  to  be  inyested,  the  in- 
yestment  should  be  made  for  the 
security  of  the  parties  who  shall 
ultimately  be  entitled  to  the  cap- 
itel  A 

5.  Where  real  and  personal  estate 
are  mingled  together,  and  dis- 
posed of  in  the  same  way,  the 
personalty  may  be  applied  to  the 
payment  of  a  mortgage  on  the 
realty,  if  that  be  a  safe  inyest- 
men^  and  necessary  for  the  pre- 
seryation  of  the  property.  In- 
terest accumulated  before  the  tes- 
tator's decease  should  be  paid 
out  of  the  principal  and  not  out 
of  the  income  accruing  after  his 
death.  Ih. 

6.  If,  after  letters  testamentary 
granted  to  Kfemme  toU  executrix, 
she  shall  marry,  her  husband  is 
liable  for  her  acts  before  and 
after  marriage,  and  they  may  be 
sued  jointly.  It  is  not  necessary, 
in  order  to  make  the  husband 
liable,  that  he  should  file  a  con- 
sent with  the  Surrogate ;  that  is 
requisite  only  when  me  executrix 
is  9kfemme  eoverte  at  the  time  she 
receiyes  letters.  Marriage  after 
letters  granted  is  as  effectual  a 
consent  as  a  written  consent, 
under  the  statute  after  marriage, 
before  letters  granted ;  and  in 
either  case,  the  husband  and  wife 
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.  ftre  jointly  responsible  and  liable 
to  account  in  the  Snirogate^s 
Court     Woodruffy.  Cox,      158 

.  The  power  of  the  husband  of  a 
married  woman  executrix  is  sub- 
stantially that  of  an  executor. 
His  wife  cannot  act  without  his 
concurrence,  and  he  has  the 
power  of  disposition  oyer  the 
estate.  Ih. 

8.  In  all  proceedings  relative  to  the 
estate,  either  the  party  moying 
or  the  executrix  may  set  up  the 
joint  liability  of  the  executrix 
and  her  husband ;  and  the  hus- 
band will  then  be.  cited  jointly 
with  his  wife,  to  abide  the  orders 
of  the  Court  in  the  due  adminis- 
tration of  the  estate.  Ih, 

9.  The  husband  of  ^femmt  eocerte 
executrix  is  jointly  liable  with  his 
wife  in  the  Surrogate's  Court; 
and  where  the  husband  was  the 
Burviyinff  partner  of  the  testator, 
it  was  held  that  a  statement  of 
the  partnership  affiurs  was  inci- 
dentally necessary  to  the  settle- 
ment of  the  accounts  of  the  es- 
tate, and  that  the  husband  of  the 
executrix  must  render  such  co- 
partnership account  Marre  y. 
Oinochio,  165 

10.  A  proyision  in  a  mutual  will, 
that  the  suryiyor  shall  remam  in 
full  possession  of  all  the  estate, 
without  the  interference  of  any 
court,  has  the  effect  of  deyolying 
upon  the  suryiyor  the  whole  ad- 
ministration of  the  estate.  It  is 
a  constructiye  executory  appoint- 
ment according  to  the  tenor. 
EtpairU  MeOarmiek  169 

11.  An  executrix,  after  letters  is- 
sued and  before  the  will  was  ad- 
judged to  haye  been  reyoked, 
nayin^,  under  the  testamentary 
directions,  paid  out  of  the  per- 
sonal estate  a  mortgage  on  tiie 
realty,^.fl^  that  haying  acted 
in  good  fiuth,  the  payment  must 


be  allowed,  leaying  the  legatees 
and  next  of  kin  to  their  daim 
against  the  land  for  the  sum  so 
paid.    Bloomer  y.  Bloomer.   840 


FEIGNED  ISSUE. 
See  Appbai^  4,  6,  7, 12, 18. 

PINAL  ACCOUNTING. 
See  Accou!?nNG,  12, 18. 

GIFT. 
Su  DONATIO. 

GUARDIAN  AND  WARD. 

1.  The  Surrogate  has  jurisdiction 
to  grant  letters  of  guardianship 
on&  in  case  of  minors  residing 
in  the  county.    Brown  y.  Li^n£. 

214 

2.  Where  the  parents  resided  and 
were  married  in  the  State  of 
Connecticut,  and  the  child  was 
bom  there,  the  &ther  haying 
preyiously  remoyed  to  New  Yorl^ 
where  the  mother,  after  the  burth 
of  her  in&nt,  joined  him — SM^ 
that  the  ori^nal  domidl  of  the 
minor  yras  that  of  his  parents  at 
the  time  of  his  birth.  Ih. 

8.  On  the  death  of  the  iather,  the 
establishment  in  New  York  hay- 
ing been  broken  up,  and  the  mo- 
ther, with  her  child,  remoyed  to 
the  residence  of  her  parent  in 
Connecticut — EM^  that  the  do- 
micil  of  the  minor  was  chan|red 
to  that  State.  Ih. 

4.  The  mother  haying  married 
again,  and  left  Hartford  to  re- 
side at  New  York  with  her  hus- 
band—J5e2^  that  although  by 
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marriage  she  adopted  the  domi- 
cil  of  her  husband,  the  donucil 
of  the  child  was  not  thereby 
changed.  /{. 

5.  The  mother,  after  the  fathered 
death,  may  change  the  domicil 
of  her  children,  provided  it  be 
without  fraudulent  views  to  the 
sttccesffion  of  the  estate.  The 
domicil  of  the  children  does  not 
necessarily  follow  that  of  the 
surviving  mother ;  for,  although 
changing  her  own,  she  may,  from 
wise  motives,  refiue  to  alter  that 
of  the  child.  The  presumptioxi, 
however,  is,  that  their  domicil 
follows  hers.  But  this  rule  does 
not  obtain  on  the  second  mar- 
riage of  the  mother.  By  that  act 
she  acquires  the  domicil  of  her 
husband,  and  loses  all  power  to 
control  that  of  her  children.  lb. 

6.  Although  the/^nim  of  the  minor 
may  follow  that  of  the  surviving 
mother,  yet  on  her  decease  the 
forum  of  the  minor  is  restored  to 
the  place  of  his  domicil         Jb, 

7.  Where  the  iather  was  guardian 
of  his  children,  and,  possessing 
limited  means,  was  compelled  to 
labor  for  their  support,  and  in 
consequence  of  the  decease  of 
their  mother  was  put  to  increased 
expense-— ^2i,  that  it  was  rea- 
sonable, under  the  circumstances, 
to  charge  a  portiim  of  the  expense 
for  their  maintenance  upon  tiie 
income  or  interest  of  the  shares 
of  his  wards.    Barring  y.  Chles. 

349 

HEIRS. 

See  BsQiTEsr,  4. 

Real  Estate,  12,  13,  16, 
20,  21,  22,  24,  25,  26. 


HUSBAND  AND  WIFE. 

See  AocovNiiHO,  5. 
ExBCuioR,  6,  7,  8,  9. 
Mabribd  Women,  1,  2,  3. 


mSANITT. 

^WiLL,  62. 

INTEREST. 
See  BBQUESf,  1,  2,  11. 

EXBCUTOBS,  5. 

INVENTORY. 

1.  If,  on  taking  the  inventoiy,  the 
property  directed  by  statute  to 
be  set  apart  for  minor  children, 
was  not  so  apportioned,  the  error 
may  be  conrected  on  the  acoomit- 
ing.    Clayton  y.  WardeH  1 

2.  The  statute  which  directs  the 
appraisers,  on  taking  an  inven- 
tory, to  s^  apart  for  ilie  use  of 
the  widow  and  minor  children — 
in  addition  to  certain  spedfled 
articles— other  personal  property 
to  the  value  of  not  exceeding  one 
hundred  and  fifty  dollars,  does 
not  vest  an  absolute  discretioii  in 
the  appraisers.  They  cannot  aet 
apart  property  exceeding  one 
hundred  and  fifl^  dollan  in 
value.  The  appraisers  are  offi- 
cers appointed  by  the  Surrogate 
to  estimate  and  i^ppraise ;  and 
their  appraisement  is  not  conclu- 
sive, but  may  be  reviewed,  ex- 
amined, and  corrected.  J^opU' 
gate  v.  Camercn,  119 

3.  If  the  appraisers  neglect  to  set 
^Murt  property  for  the  widow  and 
minor  children,  or  make  a  valua- 
tion palpably  erroneous,  whether 
from  fraud  or  mistake,  the  Sur- 
rogate may  direct  the  enror  or 
mutake  to  be  rectified  /& 

4.  Where  articles  were  set  apart, 
valued  at  a  sum  exceeding  one 
hundred  and  fifty  doUanH-JS^ 
that  the  act  was,  on  its  &ce,  a 
violation  of  the  statateL  and  In- 
valid. Ih. 
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5.  The  pitmaonfl  of  the  statute  di- 
recting certain  articles  to  be  set 
aside  in  the  inventory  for  the 
benefit  of  the  widow  and  minor 
children  of  the  deceased,  are  not 
limited  to  cases  where  the  de- 
ceased was  a  rmdmt  of  this  State. 
Hiese  articles  are  not  oiBeU^  do 
not  belong  to  the  executor  or 
administrator,  and  ard  not  the 
subject  of  administration  and  dis- 
tribution. Kapp  y.  Fublk  Ad- 
vi/hmbraUiT.  258 

6.  Where  the  intestate  died  on  his 
way  to  this  country,  leaving  a 
widow  and  minor  children  in 
(Germany,  and  the  assets  left  on 
board  of  the  vessel  came  into  the 
hands  of  the  public  administrator, 
nothing  having  been  set  apart  in 
the  inventory  for  the  widow  and 
children — &IA,  that  the  inven- 
tory should  be  reformed  in  that 
respect  Ih, 

7.  The  rule  that  the  inventory  can- 
not be  impeached,  relates  only  to 
proceedings  in  relation  to  the  in- 
ventory itself.  It  may  be  shown 
on  the  accounting  of  the  admin- 
istrator or  executor,  that  the  as- 
sets were  not  correctly  stated  in 
the  inventory.  MorUgomery  v. 
Dwming,  220 

8.  Where  partnership  proper^  has 
come  into  the  hands  of  an  aomin- 
istrator,  he  is  no  further  account- 
able than  for  the  share  of  the  de- 
ceased in  the  partnership  assets, 
after  payment  of  all  the  liabili- 
ties, and  a  fUIl  settlement  of  all 
the  partnership  accounts.       lb. 


JUDGMENT. 

)  DisnuBunoif,  1,  2. 
PnoBny,  1,  2. 
RkalSratb,  26,  27,  28, 
29. 


JUKISWOTION. 

See  AcoommMo,  6. 
Appeal,  1,  2,  8» 
guabdian,  1. 
Invektoby,  1. 
Real  Estate,  8,  4. 
Will,  9,  86,  42,  43, 


LAPSE. 

&e  Bequest,  4, 6,  6, 7, 8,  9,  la, 

LEGACY. 
See  Bequest,  pamm. 

LETTERS  TESTAMENTARY. 
See  EzBCUTOR,  6,  7,  8. 

PLBADINOfl    AND  PRACnCE, 
5,9. 

LEX  LOCI. 
/SMWnx,48. 

LIEN. 

See  Real  Estate,  26,  27,  28, 
29. 

LIMITATIONS  (Statctb  op). 

SeeFuuLDiSQa  abd  PsAcncE. 
•         2,8. 

Real  Estate,  10,  12,  18, 
16. 

Whether,  when  a  cause  of  ac- 
tion has  accrued,  and  the  statute 
commenced  running,  and  the 
debtor  /dies  within  six  years,  it 
is  an  answer  to  a  plea  of  the 
statute,  that  by  reason  of  litiga- 
tion as  to  the  probate  an  exec- 
utor was  not  appointed  ontfl  the 
six  years  had  expired,  and  that 
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suit  was  brought  within  a  rea- 
sonable time  after  probate  grant- 
ed, quare  t  Skidmare  y.  Bmaim^ 
122 


MARRIAGE  (Pbomisb  op). 

1.  According  to  the  canon  law,  a 
promise  of  marriage,  per  verba  de 
^fiUuro,  L  e.,  to  become  husband 
and  wife  at  some  fiiture  time,  if 
the  promise  was  followed  bv 
consummation,  constituted  a  val- 
id marriage.  Whether  that  is 
the  rule  of  law  existing  in  this 
State — gucBre  f  Ikirpin  y.  Publie 
Administrator,  424 

^  Where  no  promise,  of  any  kind 
was  proyed,  except  that  the 
claimant  dodared  after  the  de- 
cedents death,  that  she  was  not 
married  to  him,  but  he  had  said 
that  he  had  some  trouble  on  his 
mind,  and  when  that  was  settled 
would  marry  her;  and  where 
the  parties,  though  having  con- 
nection and  children,  did  not 
live  together,  but  their  relation 
was  clandestine,  and  there  was 
no  open  acknowledgement  or 
conunon  reputation,  and  both 
parties  demed  marriage--^2i, 
that  there  was  not  sufficient  in 
the  circumstances  from  which 
to  infer  a  marriage.  lb, 

8.  When  parties  are  living  in  a 
meretricious  state,  a  promise  to 
marry  on  a  future  condition, 
does  not  effect  a  marriage  by  a 
mere  continuation  of  that  con- 
nection, lb. 


MARRUa)  WOMEN. 

1.  Married  women,  by  the  act  of 
1849,  are  competent  to  devise 
and  bequeath  real  and  personal 


property  in  the 

and  with  the  like  effect  as  if  thej 
were  unmarried.  Wa(a^  y.  Cku- 
len.  854 

2.  The  operation  or  ^ect  of  the 
will,  on  the  estate  or  rights  of 
the  husband  in  the  property  of 
the  wife,  cannot  be  considered 
on  the'probate.  Tb. 

3.  It  is  the  duty  of  the  Surrogate, 
on  proof  of  due  execution,  to 
admit  the  will  to  probate,  leav- 
ing the  question  as  to  what  pass- 
es under  the  instrument,  for  Ai- 
ture  construction.  lb. 


MINOR. 

See  CBEnnoR,  4. 

GUABDIAM  AND  WaBD,  1,  2, 

8,  4,  5,  6,  7. 
IsvKsnoBY,  1,  2,  8,  4,  6,  6. 


MUTUAL  WILL. 
See  Wnx,  1, 19. 

NECESSARIES. 
See  Creditor,  4. 

Where  necessaries  are  furnished 
to  a  person  of  weak  or  impaired 
capacity,  and  no  fraud  or  impo- 
sition is  practised,  a  debt  is  cre- 
ated, which,  on  his  decease,  will 
be  a  charge  against  his  estate; 
provided  me  articles  furnished 
were  suitable  to  his  circum- 
stances, pecuniary  and  social,  and 
to  his  ordinary  mode  and  habit 
of  living.  Shdinore  v.  BmaxM, 
122 

NEXT  OP  KIN. 
Seie  AnxiNisiRATOR,  8. 
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PARENT  AND  CHILD. 

See  Orbditob,  4. 

Guardian  and  Wabd,  2, 
8,  4,  6,  6. 


PARTNERSHIP. 


JSu  Inventobt,  8. 

ExECUTOBSy  9. 


PER  CAPITA. 
See  Dbyisb,  2,  8,  4. 

PEB  STIRPES 
See  Devise,  2,  8,  4. 

PERSONAL  ESTATE. 

See  EzBCDTOKs,  5. 

Real  Estate,  2,  11,  17, 
19. 

PLEADINGS  AND  PRACTICE. 

See  AccouNTWO,  1,  6,  7,  9,  10, 
11, 12, 18. 
ADMnnsnnATioN  with  Will 
annexed,  1,  2,  3. 

ADMINISrRATOR,  2. 

Appeal,  jxittim. 
Creditor,  2,  8. 
ExECinoB,  6,  7,  8. 
Inventoet,  3,  7. 
Married  Women,  2,  8. 
Real  Estate,  8,  9, 10,  12, 

18,  14,  15,  16,  20,  21, 

22,  26. 
Will,  9,  20,  28,  29,  86. 

1.  SeYeral  suits  may  proceed  in 
the  same  court  or  in  courts  of 
concurrent  jurisdiction,  by  plain- 
t^  seeking  an  accoimt  of  ex- 
ecutors and  administrators,  and 
payment  of  their  respcctiye 
cliums ;  but  when  a  decree  for  a 
general  account  and  distribution 
is  made  in  one  suit,  and  the  other 


creditoTB  are  authorized  to  oome 
in  under  the  decree  and  obtain 
satisfiiction  of  their  demands, 
the  other  suits  will  be  stayed. 
But  if  provision  is  not  made 
in  the  decree,  for  the  payment 
of  the  claims  of  all  creditors, 
or  allowing  them  to  apply  for 
payment  under  the  decree,  such 
other  creditors  are  not  barred 
from  proceeding  in  their  own 
suits  to  a  final  decree.  Blood- 
good  V.  Bruen,  8 

2.  In  administration  suits  it  is  not 
the  exclusiye  right  of  the  exec- 
utor or  administrator  to  plead 
the  statute  of  limitations,  but 
that  may  be  done  by  any  party 

Treat  v. 

116 


interested  in  the  fund. 
Fortune, 


8.  The  statute  of  limitations  may 
be  set  up  in  bar  to  a  demand  of 
the  executor  or  administrator 
when  he  proceeds  to  prove  the 
same,  as  provided  by  statute. 
IJ>, 

4.  The  code  of  procedure  does  not 
apply  to  proceedings  in  Surro- 
gates* Courts,  further  than  has 
been  expressly  provided  therein. 
In  the  first  part,  Surrogates* 
Courts  are  enumerated  in  the  9th 
class  of  courts  of  justice ;  and 
the  second  part  rdates  only  to 
civil  actions.  The  471st  section 
declares  that  the  second  part 
shall  not  afifect  proceedings  upon 
mandamus  or  prohibition,  nor 
appeals  fit>m  Surrogates*  Courts, 
nor  any  special  statutory  remedy 
-not  heretofore  obtained  by  ac- 
tion. Proceedings  in  Surrogates' 
Courts  are  not  actions,  but  are 
special  statutory  proceedings. 
Woodruffs,  Cox,  228 

5.  After  probate  and  before  issue 
of  letters  testamentary,  a  cred- 
itor or  other  party  m  interest 
may  file  an  affidavit  of  intention 
to  present  objections  against  the 
grant  of  letters.  Burtedl  v.  Shaw. 
822 
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(^.  Wliether  the  objector  is  a  cred- 
itor may  be  disputed,  and  is  a 
mbject  of  proof  not  regulated 
by  the  statute  nor  determined 
by  the  affidavit  Fb, 

7.  The  oath  of  the  objector  that  he 
is  a  creditor,  is  enough  in  the 
first  instance ;  but  if  the  demand 
be  denied,  the  objector  will  be 
compelled  to  set  forth  the  par- 
ticulars of  his  debt  so  as  to  in- 
dicate its  nature  and  basis.     11. 

8.  In  all  cases  the  question  of  in- 
terest may  be  raised,  and  it  must 
be  determined  by  the  Surrogate. 
Where  it  is  a  question  of  sub- 
stance, adverse  testimony  will  be 
received ;  but  in  applications  for 
an  inventory,  account,  or  in- 
creased security,  the  applicant 
is  required  merely  to  state  his 
interest  positively  under  oath, 
and  if  the  facts  stated  show  an 
interest,  the  merits  of  the  claim 
will  not  be  tried.  Ih 

9.  When  an  affidavit  of  intention 
to  present  objections  has  been 
ffied,  it  is  competent  for  the  Sur- 
rogate, at  the  instance  of  the 
executor,  to  order  the  objections 
to  be  ffied.  The  stay  of  the 
grant  of  letters  thirty  days  does 
not  stay  proceedings  on  the  ob- 
jections within  the  thirty  days. 


POWERS. 

See  AcoouNTTNo,  3,  4. 
Devise,  1. 
Real  Estate,  1,  2,  8,  4. 


PRIORITY  OF  PAYMENT. 

1.  A  judgment  against  a  surety  on 
a  stipulation  in  admiralty,  re- 
coverad  after  the  death  of  the 
stipulator,  is  not  entitled  to  pri- 


ority of  payment  out  of  his  assets. 
The  provision  of  the  statute  au- 
thorising judgments,  in  certain 
cases,'  to  be  entered  against  the 
deceased  after  his  death,  and 
declaring  that  such  judgments 
shall  not  bind  the  real  estate, 
but  be  considered  as  debts  pay- 
able in  the  usual  course  of  ad- 
ministration,  relates  to 
ments  in  our  own  courte. 
V.  Weimr.  212 

2.  Whether  judgments  recovered 
in  the  life-time  of  the  deceased, 
in  the  United  States  Courts  di 
this  District,  are  entitled,  under 
the  statute,  to  priority  of  pay- 
ment— quaref  lb. 


PROBATE. 

See  Appeal,  4, 18. 

WiLL,6,r,  8,  10,22. 


REAL  ESTATE. 

See  AccomvTiNO,  8,  4. 
Bbqdbst,  11. 
Devise,  1. 
Will,  40,  42,  48. 

1.  The  distinction  as  to  legal  and 
equitable  assets,  no  longer  pre- 
vails as  to  the  proceeds  of  the 
sale  of  realty,  but  such  pro- 
ceeds, when  the  real  estate  is 
sold  b^  order  of  the  Surrogate, 
are  distributed  in  the  same 
manner  to  creditors  as  the  per- 
sonal estate.  The  only  effec- 
tive remedy  provided  b^  statute 
for  the  specific  application  of  the 
realty  to  the  discharge  of  debts, 
is  vested  in  the  Surrogate's  Court 
Ebodgood  v.  Brueru  S 

2.  Where  the  will  direcU  a  conver- 
sion of  the  real  into  personal 
estete,  the  money  arising  firom 
the  sale  becomes  legal  assets  in 
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the  h«ndg  of  the  executor,  for 
which  he  is  bound  to  ftcoount 
before  the  Surrogate.  If  a  mere 
OMthoriiy  to  sell  is  given  to  the 
executor,  he  may  bring  the  pro- 
ceeds into  the  Surrogate's  omee 
for  distribution,  as  the  proceeds 
of  the  sale  of  real  estate.        /5. 

3.  If  the  intention  of  the  testator 
to  charge  the  debts  upon  tiie 
real  estate  can  be  gathered  from 
the  will,  and  the  executors  have 
a  power  of  sale,  under  which 
they  have  acted,  they  may  be 
cited  to  account  and  distribute, 
— ^the  intention  to  charge  the 
debts  on  the  realfy  affecting  the 
power  so  as  to  make  an  impera- 
tiye  power  in  trust,  tantamount 
to  a  peremptory  order  to  sell  in 
case  of  the  personalty  being  in- 
sufficient to  pay  the  debts.     Ih, 

4.  If  the  real  estate  is  ordered  to 
be  sold  for  the  payment  of  le^a- 
ei^  the  Surrogate  has  power  to 
ocmipel  distribution  at  the  in- 
stance of  credUon  or  legatees. 

n, 

6.  Where  the  whole  estate,  real  and 
personal,  was  given  for  life  to  S. 
and  G.,  with  remainder  in  fee  to 
the  issue  of  G.,  and  in  case  he 
died  without  issue,  then  over; 
and  the  executors  were  author- 
ized to  take  chai^  o(  and  rent 
the  real  estate,  invest  the  per- 
sonal estate,  and  pay  the  whole 
income  to  the  life  tenants, — HM^ 
that  all  ordinary  taxes,  assess- 
ments, interest  on  incumbrances, 
and  charges  for  repairs,  should 
be  kept  down  and  paid  out  of  the 
income.  Mephtm  v.  Bgpbum,  74 

6.  A  claim  for  the  mesne  profits  of 
lands  occupied  by  an  intestate 
may  be  allowed  out  of  the  pit>- 
ceeds  of  his  real  estate,  sold  for 
the  payment  of  his  debts.  Canyh 
beU  V.  HffMeiek,  80 

34 


7.  It  is  competent  on  the  sale  of 
real  estate,  for  the  payment  of 
the  debts  of  the  dec^ued,  or  on 
the  distribution  of  the  proceeds, 
to  offer  any  equitable  defence 
against  the  claim  of  a  parfy  al- 
leging to  be  a  creditor;  and  the 
heirs  are  not  restricted  to  a  lenl 
defence.  J^ 

8.  The  common-law  action  of  tres- 
pass for  mesne  profits  was  not 
abolished  by  the  Revised  Stat- 
utes. Trespass  being  an  action 
for  a  tort,  died  with  the  party 
defendant,  and  did  not  survive 
against  his  executor  or  adminis- 
trator. 75, 

9.  It  is,  however,  provided,  by  stat- 
ute that  for  wrongs  done  to  the 
property,  rights,  or  interests  of 
another,  for  which  an  action 
might  be  maintained  against  the 
wrong-doer,  an  action  may  be 
brought  after  his  death  against 
his  executors  or  administrators, 
in  the  same  manner,  and  with  the 
like  effect,  as  actions  upon  con- 
tracts. 75, 

10.  An  action  for  use  and  occupa- 
tion lies  only  where  the  relation 
of  landlord  and  tenant  has  exist- 
ed, founded  on  some  agreement, 
express  or  implied.  The  Re- 
vised Statutes  have  transformed 
the  claim  for  mesne  profits,  con- 
sequent on  a  recovery  in  ^fect- 
ment,  into  a  proceeding  in  the 
nature  of  an  action  for  use  and 
occupation.  Mesne  profits  can 
only  be  recovered  for  a  period  of 
six  years  previous  to  the  com- 
mencement of  the  action.  The 
term  of  eighteen  months  is  not 
deemed  any  part  of  tiie  time  lim- 
ited by  law  for  ^e  commence- 
ment of  actions  against  an  ad- 
ministrator or  executor.  In  a  .. 
proceeding  for  thesaleof  real  es- 
tate for  the  payment  of  debts,  the 
Surrogate  may  award  a  feigned 
issue.  7J. 
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11.  Where  a  creditor  has  aaed  the 
executors,  and  on  their  offer  to 
permit  a  recoyery  for  a  certain 
sum,  has  taken  judgment  for  that 
amount,  the  claim  is  liquidated, 
and  he  cannot  recoyer  a  larger 
sum  in  a  proceeding  to  sell  the 
real  estate  of  the  deceased  for 
the  payment  of  his  debts.  The 
personal  estate  is  the  primary 
rand  for  the  payment  of  debts, 
and  the  measure  of  recoyery 
against  the  realty  cannot  ex- 
ceed that  against  we  personalty, 
though  it  may  be  less.  Skid- 
more  y.  JSonunne.  122 

12.  On  application  to  sell  the  real 
estate  of  the  deceased  for  the 
payment  of  his  debts,  the  deyi- 
sees  or  heirs  may  set  up  the  stat- 
ute of  limitations  against  the 
claims  of  creditors.  lb, 

18.  An  application  for  the  sale  of 
real  estate  for  the  payment  of 
debts  is  not,  in  a  strict  sense,  an 
action.  The  term  of  eighteen 
months  after  the  death  of  a  tes- 
tator or  intestate  forfris  no  part 
of  Uie  time  limited  by  law  for  the 
commencement  of  an  action 
against  his  executors  or  adminis- 
trators; and  an  action  for  the 
debts  of  the  deceased  cannot  be 
brought  against  his  heirs  or  de- 
yisees  witibin  three  years  from 
the  time  of  granting  letters.    75. 

14.  Proceedings  to  compel  the  sale 
of  the  real  estate  for  the  payment 
of  debts,  cannot  be  instituted  by 
a  creditor  until  the  executor  or 
administrator  has  accounted ;  and 
an  account  cannot  be  compelled 
till  the  lapse  of  eighteen  months 
after  letters  issued.  Tb. 

15.  Where  on  the  decease  of  the 
testator  the  statute  of  limitations 
had  conmienced  to  run  against 
certain  simple  contract  debts, 
and  in  consequence  of  a  contest 
as  to  the  probate,  letters  testa- 
mentary were  not  granted  until 


flye  years  after,  and  the  six  yeam 
from  the  creation  of  the  debt  ex- 
pired after  letters  were  issued, 
but  before  the  creditors  could 
compel  an  account, — EM,  that 
the  claims  were  not  barred  br 
the  statute  of  limitationa        /{, 

16.  In  proceedings  to  sell  the  real 
estate  for  the  payment  of  debts, 
it  is  competent  for  the  heirs  or 
deyisees  to  show  that  the  person- 
al estate  has  not  been  applied  to 
the  payment  of  the  debts :  but 
the  aale  may  be  ordered  by  the 
Surrogate,  if  he  has  satis&ctoir 
evidence  that  the  executor  or  ad- 
ministrator has  proceeded  witii 
reasonable  diligence  in  making 
such  application.  lb. 

17.  Executors  will  not  be  required 
to  sell  leasehold  premises,  on 
which  the  testator  has  erected  a 
private  vault,  in  which  he  was 
interred,  and  in  regard  to  which 
special  directions  were  contained 
in  the  wQl, — before  the  real  es- 
tate can  be  sold  for  the  payment 
of  debts.  lb. 


18.  Whether  specific  legatees, 
whose  legacies  are  encroached 
upon  for  tiie  payment  of  debts, 
are  entitied  to  have  the  assets 
marshaled  against  devisees,  ^ute- 
ret  lb, 

19.  Where  the  personal  estate  that 
had  come  to  tiie  hands  of  the  ex> 
ecutors  was  insufficient  for  the 
payment  of  all  the  creditors,  and 
there  were  controverted  ques- 
tions between  the  legatees  and 
devisees  necessary  to  be  deter- 
mined before  ascertaining  wheth- 
er the  personal  estate  was  suffi- 
cient to  pay  the  debt^  and  the 
executors  had  in  their  hands 
rents  of  the  real  estate  collected 
during  the  contest  as  to  the  ^pn- 
bate,— ir«2(2,  that  tiie  debte  might 
be  paid  out  of  that  fund;  the 
legatees  and  devisees  being  left 
to  the  setticment  of  their  req)ec- 
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ti7e  lights  and  claimfi  in  a  court 
of  competent  jurisdiction.       Tb, 

20.  The  intestate  was  the  owner  of 
an  undivided  fourth  part  of  cer- 
tain lots  of  land;  and  after  his 
decease,  one  of  the  tenants  in 
common  instituted  a  suit  in  the 
New  York  Common  Pleas  for 
partition.  The  proceedings  were 
regularly  conducted  to  a  decree, 
the  premises  sold,  deeds  given, 
and  the  proceeds  of  sale  distribu- 
ted among  the  parties.  The  per- 
sonal estate  having  been  insuffi- 
cient to  discharge  the  intestate's 
debts,  a  creditor  applied  for  the 
sale  of  the  real  estate  of  which  he 
died  seized,  for  the  payment  of 
his  debts,  and  the  administrators 
were  ordered  to  show  cause  why 
the  application  should  not  be 
granteid.  The  administrators  set 
up  the  sale  in  partition  and  dis- 
tnbution  of  the  proceeds ;  and  it 
was  HM^  that  the  administrators, 
not  representing  either  the  heirs 
or  the  purchaser,  it  was  not  com- 
petent for  them  to  raise  the  ob- 
jection.    J^chardnn  v.  Judah, 

167 

21.  l£f  on  the  return  of  the  order 
requiring  the  administrators  to 
show  cause,  it  appears  that  all 
the  personal  estate  has  been  ap- 
plied to  the  payment  of  debts, 
and  that  there  remain  claims  un- 
paid, for  the  satisfaction  of  which 
a  sale  of  the  real  estate  may  be 
made,  the  Surrogate  is  bound  to 
issue  the  second  order  requiring 
all  persons  trUeretted  in  the  estate 
to  ehow  cause  against  the  appli- 
cation. On  the  return  of  this  last 
order,  the  heirs,  or  parties  daim- 
ing  under  them,  may  intervene 
and  oppose  the  proceedings.  7^. 

22.  If^  on  the  return  of  the  order 
requiring  the  administrators  to 
show  cause,  thev  allege  that  oth- 
er persons  besides  the  heirs  are 
interested,  it  is  prOper  to  direct 
the  service  of  the  second  order 


on  such  parties,  though  the  stat- 
ute does  not  demand  such  ser- 
vice. Ih. 

28.  On  the  motion  to  confirm  the 
report  of  sale,  in  proceedings  for 
the  sale  of  the  real  estate  of  a 
deceased  person  for  the  payment 
of  his  debts,  if  it  appear  that  a 
sum  exceeding  ten  per  cent  on 
the  bid,  exclusive  of  expenses  of 
a  new  sale,  can  be  obtained,  it  is 
the  duty  of  the  Surrogate  to  va- 
cate the  sale,  and  direct  another 
to  be  had.  If  such  an  advance 
cannot  be  obtained,  and  the  sale 
has  been  legally  made  and  fiurly 
conducted,  the  Surrogate  is  im- 
peratively required  to  confirm 
the  sale.   IlorUm  v.  IlcrUm.   200 

24.  The  surplus  of  the  proceeds  of 
the  sale  of  the  real  estate  of  a 
deceased  person,  remaining  after 
the  payment  of  his  debts,  is  dis- 
tributable among  his  heirs,  or 
the  persons  claiming  under  them. 
Sean  v.  Mack's  Amgnees,       394 

25.  The  sale  and  conveyance  by 
the  administrator,  under  the  or- 
der of  the  Surrogate,  pass  all 
the  estate,  right,  and  interest  of 
the  deceased  in  the  lands  at  the 
time  of  his  death,  and  oust  the 
title  of  the  heirs  and  all  persons 
claiming  under  them.  But  the 
tiUe  of  the  heirs  to  the  surplus 
of  the  proceeds,  is  recognized 
by  the  statute.  Th, 

26.  If,  at  the  time  of  the  sale,  there 
are  liens  by  mortgage,  judgment, 
or  decree,  against  the  portions  of 
any  of  the  heirs,  it  is  equitable 
that  on  a  claim  filed,  such  liens 
should  be  admitted  as  a  valid 
charge  against  the  shares  of  the 
heirs  in  Qie  suiplus.  Ih. 

27.  The  equity  of  general-lien  cred- 
itors, is  regulated  by  the  priority 
existing  at  the  time  of  the  sale. 

n. 
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S8.  An  amoidmeiii  of  a  dodcet  of 
a  iadgment  made  after  the  title 
of  the  judgment  debtor  has  been 
diyest^  in  due  course  of  law, 
does  not  operate  to  giro  a  lien 
on  the  estate  sold  under  a  prior 
incumbrance.  /&. 

29.  Where  a  judgment  was  cor- 
rectly docketed  in  eyery  respect, 
exoept  that  the  time  when  it  was 
perfected  was  entered  as  of  1842, 
instead  of  1841,  Edd,  that  the 
emx  was  not  substantial  as 
against  a  junior  judgment  cred- 
itor claiming  priority  of  lien  in 
consequence  of  such  mistake, 
upon  surplus  monies.  /(. 


REVOCATION. 

See  Admikistratob,  2. 
Burrs  of  Child,  1,  2. 
Donatio  mortis  axt»i,  3,  4, 

5,  6,  7,  8. 
Wiix,  6,  7,  8,  10. 

1.  After  administration  granted, 
four  unattested  wills,  three  others 
apparently  duly  executed,  and 
sereral  papers  of  revocation  were 
discovered.  The  last  of  the  exe- 
cuted wills  was  proved,  and  it 
was  held  that  it  was  not  revoked 
by  any  of  the  other  instruments, 
which  were  only  subscribed  by 
the  testator,  but  not  attested  by 
subscribing  witnesses.  A  revo- 
cation, to  be  valid,  must  be  exe- 
cuted with  all  the  formalities  re- 
quisite for  the  due  execution  of 
a  will.  The  will  is  not  affected 
by  any  written  evidence  of  an 
intention  to  revoke,  no  matter 
how  clearly  proved  or  frecmentiy 
ean)re8sed.  Nehon  v.  PMie  Ad- 
fntrdUratcr,  210 

2.  The  Revised  Statutes  permit  the 
revocation  of  a  wUl  by  its  "  de- 
struction" by  the  testator,  and 
do  not  require  proof  of  the  mode 
of  destruction,  when  the  instru- 


ment was  <ast  in  the  tesiator^s 
possession  and  cannot  be  foimdL 
BMUy  V.  Bedmond,  281 

8.  Proof  of  the  "  injury  or  destruc- 
tion" of  the  will,  by  two  wit- 
nesses, is  only  required  when  the 
act  has  been  perfonned  by  some 
other  person,  in  the  testator's 
presence  and  by  his  direction 
and  consent  Ih. 

4.  When  the  will  is  last  traced  to 
the  possession  of  the  testator,  and 
on  his  decease,  after  examination 
of  his  papers,  and  proper  inquiry 
of  the  persons  in  his  confidence 
and  about  his  person  daring  his 
last  sickness,  it  cannot  be  foond, 
the  presumption  is  that  it  was 
destroyed  by  the  testator,  ammo 
revoeandL  lb. 

5.  If  a  wUl  proved  to  have  been 
executed,  and  to  have  been  in 
the  possession  of  the  decedent, 
cannot  be  traced  to  the  custody 
of  another,  or  cannot  be  found, 
the  presumption  of  law  is,  that 
it  has  been  destroyed  animo  n- 
wcandi    Holland  y,  Ferrk,  834 

6.  Whether,  at  common  law,  a  will 
of  personalty,  not  dispoong  of 
the  whole  estate,  would  be  re- 
voked by  the  birth  of  a  child, 
and  an  alteration  of  circum- 
stances— qtugref  Bhomer  v. 
Bloomer.  $40 

7.  Whether,  at  common  law,  a 
donatio  eatuA  mortis,  not  dispos- 
ing of  the  whole  estate,  would 
be  revoked  by  the  birth  of  a 
child — quanre  f  lb. 

8.  The  testator  directed  his  execu- 
tors to  take  possession  of  his 
estate,  real  and  personal,  and  to 
pay  to  11  V.  V.  the  net  income 
to  be  derived  from  his  store  in 
Cedar  Street  The  prenuses  in 
question  were  sold  and  conveyed 
by  the  te^tor,  in  his  lifetime, 
and  a  bond  and  mortgage  taken 
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for  the  ooDsidention  monej, — 
ffMf  that  the  devise  was  re- 
voked by  the  conyeyance.  Bar- 
itow  y.  Goodwin,  418 


SET-OFF. 

On  an  application  for  leave  to 
issae  execution  upon  a  judg- 
ment against  an  executor,  for 
costs  occasioned  in  the  defence 
of  a  proceeding  instituted  by  the 
executor,  the  latter  claimed  to 
offset  a  judgment  against  the  ap- 
plicant recovered  by  G.  B.,  and 
assigned  to  the  executor.  Held, 
that  as  the  judgment  for  costs 
was  in  terms  against  the  execu- 
tor in  his  representative  capa- 
city, and  to  he  paid  out  of  the 
assets  of  the  deceased^  it  must 
abide  the  course  of  distribution 
of  the  estate.  The  judgment 
purchased  by  the  executor  be- 
lones  to  him  individually.  To 
aumorize  a  set-off,  the  debts 
must  be  mutual,  and  due  to  and 
from  the  same  persons  in  the 
same  capacity.  It  is  against 
sound  policy  to  permit  executors, 
to  buy  up  claims  against  credi- 
tors of  the  deceased,  for  the  pur- 
pose of  obtaining  a  set-off  in 
equity.    Dudley  y,  Grimwld,  24 


SPECIFIC  LEGACY. 

Sae  Bequest,  2. 
Real  Estate,  18. 


SUBSTITUTION. 
Sse  Will,  41. 

TAXES  AND  ASSESSMENTS. 

^Bbqubst,  8, 11. 
Rial  Ssran,  6. 


"      SURVIVORSHIP. 
See  BBQDEsr,  7,  8,  9. 

TRUSTEES  (AccouNiiiiG  ot ). 
See  AocoDRmio,  11, 12. 

VEJRBA  DE  FUTUSO. 
^Marriaob,  1,  S. 

VESTING  OF  LEGACIES. 
See  Bequest,  7,  8,  9, 10. 

WIDOW. 

See  luvENTORV,  1,  2,  8,  4,  6,  6. 

WILL. 

See  AccoumiNo,  8,  4. 
AnminsTRATOii,  2. 
AniL  Win.  AimsxBD,  8. 
Appeal,  4, 18. 
Bequest,  jMUAm. 
Devise,  jNiMJm. 
DtsnoBOTioN,  3. 
Makbied  Women,  1,  2,  8. 
Revocation,  1,  2,  8,  4,  5, 

6,  7,  8. 
Witness^  1,  2,  8. 

1.  A  vrill  contested  on  the  ground 
of  incapacity,  undue  influence, 
and  invalid  execution — admitted 
to  probate.  Where  the  testator 
was  of  advanced  age,  his  hear- 
ing  slightly  affected,  and   his 
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flight  Teiy  seriously  impaired, 
the  circumstances  attending  the 
execution  of  his  will  should  be 
carefully  scrutinized  for  any 
traces  of  imposition  or  artifice. 
Rind  offices  and  fiuthful  services 
tend  to  influence  the  mind  in 
favor  of  the  party  performing 
them ;  and  care  should  be  taken 
not  to  confound  the  natural  ac- 
tion of  the  hiunan  feelings  in 
this  respect,  with  positive  dicta- 
tion and  control  exercised  over 
the  mind  of  the  testator.  Weir 
V.  MUgerald.  4^ 

2.  The  law  does  not  prohibit  deaf^ 
dumb,  or  blind  persons  from 
making  a  vnll.  Defects  of  the 
senses  do  not  incapacitate,  if  the 
testator  possess  sufficient  mind 
to  perform  a  valid  testamentary 
act  lb. 

S.  The  statute  does  not  require  a 
will  to  be  read  to  the  testator  in 
presence  of  the  witnesses,  thoueh 
it  is  proper  to  do  so  when  me 
testator  is  blind  or  cannot  read. 
Jb. 

4.  Besides  mere  formal  proof  of 
execution,  something  more  is  ne- 
cessary to  establish  the  validity 
of  a  will,  when,  from  the  infir- 
mities of  the  testator,  his  im- 
paired capacity,  or  the  circum- 
stances attending  the  transaction, 
the  usual  inference  cannot  be 
drawn  fi^m  the  fonnal  execu- 
tion.   Additional  evidence  is  re- 


be  will,  and  that  he  was  cog- 
nizant of  its  provisions.  This 
ma^  be  established  by  the  sub- 
scribing witnesses,  or  by  evi- 
dence aUunde,  lb, 

5.  It  is  not  essential  that  both  wit- 
nesses should  prove  that  the  pro- 
visions of  the  statute,  as  to  the 
mode  of  execution,  were  com- 
plied with.  Where  one  witness 
testified  clearly  to  their  perform- 
ance, and  the  recollection  of  the 


other  was  yagae  and  indistinct 
— ffeldy  that  &e  proof  of  execu- 
tion was  sufficient  lb. 

6.  The  probate  4>f  a  will  of  person- 
alty, is  conclusive  as  to  the  vali- 
dity of  tiiie  will  in  every  case, 
except  in  a  proceeding  instituted 
for  the  purpose  of  revoking,  or 
modifying  the  probate.  CSmtp- 
bell  V.  Logan.  90 

7.  The  statute  has  made  no  express 
provision  for  revoking  a  probate 
where  another  and  later  will 
has  been  discovered :  though  the 
power  to  revoke  seems  to  be  im- 
plied in  ihe  section  declaring  the 
force  of  the  probate  as  evidence, 
until  reversed  on  appeal,  revoked 
on  allegations  filed  vrithin  the 
year,  or  ^^  declared  void  by  a  com- 
petent tribunal^  lb. 

8.  The  power  to  revoke  probate  has 
been  exercised  bv  the  ecclesias- 
tical courts,  whether  thevriU  was 
proved  in  common  or  in  solemn 
form.  The  Surrogate  may  open 
a  decree  of  probate  for  the  pur- 
pose of  taking  proof  of  a  later 
will.  This  power  is  incidental  to 
his  jurisdiction  of  the  proof  of 
wills,  and  is  essential  to  the  ad- 
ministration of  justice.  lb. 

9.  The  Surrogate's  Court  proceeds 
in  all  matters  relating  to  the  pro- 
bate of  wills,  and  me  admmis- 
tration  of  the  estates  of  deceased 
persons,  according  to  the  course 
of  the  common  and  ecclesiasti- 
cal law,  as  modified  by  statutory 
regulations.  Where  jurisdiction 
is  given  by  statute,  tiie  mode  of 
exercising  it  in  cases  not  spe- 
cially provided  for,  must  be 
regulated  by  the  court,  in  the 
exercise  of  a  sound  discretion, 
according  to  circumstances.    lb. 

10.  Although  a  will  has  been  ad- 
mitted to  probate,  a  legatee  under 
a  later  will  may  propound  the 
latter  for  probate,  and  is  not  con. 
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^uded  by  the  probate  of  the 
previous  will.  If  the  last  will 
JOTokes  the  former,  the  first  de- 
cree will  be  recalled.  If  the  two 
instruments  are  not  entirely  in- 
consistent with  each  other,  the 
decree  may  be  so  modified  as  to 
declare  that  both  instruments, 
taken  together,  constitute  the  last 
will  and  testament  of  the  de- 
ceased. Ih, 

11.  Whether  it  is  a  sufficient  com- 
pliance with  the  statute  regulat- 
mg  the  manner  of  executing 
wSls,  for  one  witness  to  write 
the  name  of  the  other,  or  for  a 
witness  to  attest  by  mark  instead 
of  subscribing  his  name,  quare  f 

lb. 

12.  Where  attestation  was  made, 
by  one  witness  signing  his  own 
name,  and  holding  and  guiding 
the  hand  of  a  second  witness 
while  the  name  of  the  latter  was 
signed, — Held^  that  the  execution 
was  yalid.  Jb. 

18.  The  testatrix  requested  her 
will  to  be  altered  in  the  presence 
of  the  witnesses  ;  it  was  altered, 
read  aloud,  and  executed, — ffdd, 
that  there  was  sufficient  evi- 
dence of  testamentary  declara- 
tion, lb, 

14.  If  the  will  has  been  attested 
by  strangers,  evidence  of  the 
signature  and  handwriting  of  the 
testator  may  be  resorted  to,  for 
the  purpose  of  showing  his  iden- 
tic with  the  party  executing  the 
will    Mawry  v.  SiUw,  183 

16.  The  decedent  was  seventy-five 
years  old,  his  mind  and  memory 
were  impaired,  and  though  he 
was  not  lejgally  incompetent  to 
make  a  wul,  it  was  held  that  a 
testamentary  disposition  of  his 
property  ought  not  to  be  sus- 
tained, unless  proved  to  have  been 
fiurly  made, — ^to  have  emanated 
irom  hun  of  his  own  free  will, 


without  the  interposition  of 
others, — ^and  to  have  accorded 
with  his  intentions  otherwise  ex- 
pressed, or  implied  from  the  state 
of  his  family  relations.  It  is  not 
enough  in  such  a  case  to  show 
that  instructions  were  given  by 
the  testator,  especially  where  he 
was  so  situated  that  the  instruc- 
tions may  have  been  procured 
by  undue  influence.  lb, 

16.  An  unequal  will,  executed  by 
a  person  weak  in  mind  and  body, 
at  the  house  of  the  party  most 
largely  benefited, — the  execution 
not  communicated  to  the  child- 
ren of  the  decedent,  and  the  pro- 
visions of  the  will  not  being  in 
harmony  with  his  previously  ex- 
pressed intentions  and  disposi- 
tions,— Beld^  that  the  ordinary 
presumptions  flowing  from  the 
act  of  formal  execution  did  not 
obtain;  that  the  burden  was 
thrown  on  the  party  seeking  to 
establish  the  testamentary  ac^  of 
proving  that  precautions  were 
taken  and  explanations  had  to 
secure  to  the  testator  the  foil  and 
free  action  of  his  impaired  facul- 
ties, and  that  in  such  a  case  the 
order  of  proof  was  reversed,  and 
it  should  be  shown  affirmatively 
that  no  imposition  vras  practised. 
Will  r^eetedy  on  the  ground  that 
the  proof  was  deficient  in  not 
affording  such  satis&ctory  evi- 
dence as  the  circumstances  de- 
manded, lb, 

17.  The  decedent  acknowledged 
^e  subscription  of  his  name  to 
the  instrument  offered  for  pro- 
bate,— ^the  document  was  so  co- 
vered by  a  piece  of  blank  paper 
that  no  part  was  visible  but  the 
attestation  clause,  the  signature, 
and  a  line  or  two  of  the  will, — 
the  witnesses  might  have  read 
the  attestation  clause,  but  they 
did  not,  and  were  not  requestei 
to  do  so, — ^both  witnesses  con- 
curred in  stating  that  the  dece- 
dent only  acknowledged  his  sig- 
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nature,  and,  pointing  to  the  at- 
testation clause,  requested  them 
to  sign  as  witnesses,  but  did  not 
dedare  the  instrument  to  be  his 
will, — ^from  extraneous  circum- 
stances th^  supposed  it  to  be 
a  will,  and  one  of  Uiem  expressed 
that  opinion  to  the  decedent, 
who  neither  assented  to  nor  de- 
nied it, — Held  that  there  was  not 
a  sufficient  testamentarr  declara- 
tion, and  that  the  will  must  be 
rejected  as  in^alidly  executed. 
m  parte  Be&n,  163 

18.  A  declaration  is  an  open  act  or 
manifest  signification,  or  asser- 
tion or  assent  by  words  or  signs ; 
and  it  must  be  made  to  appear 
by  unequivocal  circumstances, 
so  that  the  testamentary  charac- 
ter of  the  instrument  is  shown  to 
have  been  communicated  by  the 
testator  to  the  witnesses.        Jh, 

19.  A  mutual  or  conjoint  will,  exe- 
cuted according  to  the  Danish 
law,  by  husband  and  wife,  then 
resident  in  a  Danish  colony,  is 
yalid,  though  not  attested  ac- 
cording to  the  laws  of  New 
York.  Such  an  instrument  may 
be  admitted  to  probate  here,  on 
(NTiginal  proof  of  the  handwrit- 
ing of  the  parties,  notwithstand- 
ing there  are  no  subscribing 
witnesses.    -Eb  parte  Ms  Cormich. 

169 

20.  The  law  of  the  testator's  domi- 
dl  at  the  time  of  his  decease, 
goyems  in  respect  to  his  testa- 
mentary eapacity^  so  iar  as  re- 
lates to  moveables.  But  in  re- 
gard to  the  iolenmUm  andfcrtM 
requisite  to  the  due  execution  of 
a  win  of  personalty,  if  the 
method  of  execution  conform 
both  to  the  law  of  the  domicil 
at  the  time  of  execution,  and  to 
the  law  of  the  place  where  the 
act  is  performed,  the  will  con- 
tinues valid,  though  there  be  a 
subsequent  change  of  domicil. 


and  by  the  laws  of  the  new  dom- 
icil dinmnt  fonn  sare  required. 
/J. 

21.  The  testator  was  a  man  of  in- 
temperate habits,  and  at  times 
his  conduct  indicated  signs  of 
mental  aberration.  A  will  was 
prepared  for  him  when  in  a  state 
of  insensibility,  without  anv  pre- 
vious direction  or  knowledge; 
during  a  temporary  revival  to  a 
state  of  consciousness,  its  exe- 
cution was  not  attempted,  but 
on  a  relapse,  it  was  engrossed, 
presented  to  him  and  read,  and 
he  was  asked  if  it  was  right,  and 
he  answered,  Tes.  It  was  then 
executed,  the  decedent  making 
affirmative  answers  to  the  formal 

auestions  put  to  him  touching 
le  testamentaiT  declaration,  &c 
EM^  that  under  the  circum- 
stances, and  in  the  absence  of 
any  clear  and  satisfactory  proof 
of  instructions  and  intentions 
probate  must  be  denied.  mc 
Sorley  v.  MeSorley.  1 88 

22.  The  testatrix  commenced  her 
will  in  this  way — "According  to 
my  present  intention,  should  any- 
thing happen  me  before  I  reach 
my  friends  in  Si  Louis,  I  wish 
to  make  a  correct  disposid  of  the 
three  hundred  dollars  now  in  the 
hands  of  H.,  Ac  Of  this,  I  leave 
to  A.  L.,  Ac.,  Ac."  After  mak- 
ing the  will,  she  proceeded  safely 
to  St  Louis,  and  subsequoitiy 
returned  to  New  York,  where 
she  died,— iTe^  that  the  validity 
of  the  instrument  must  be  tested 
by  the  proof  of  its  original  execu- 
tion, and  by  its  cont^ts,  without 
the  aid  of  parol  evidence  as  to  the 
intention  of  the  testatrix  in  respect 
to  its  subsequent  ratification. 
Wills  may  be  conditional,  that 
is,  dependent  for  their  testamen- 
tajy  operation  upon  a  qtecified 
contingency.  The  condition  must 
appear  upon  the  face  of  the  will, 
and  go  to  the  root  of  the  entire 
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instnmiMit,  in  order  to  ftffectthe 
question  of  probate.  JBb  pmrU 
lAndnff,  204 

28.  If  the  conditions  are  of  par- 
tial application,  the  will  is  ad- 
mitted to  prooi^  and  the  effect  of 
the  conditions  upon  particular 
legacies,  becomes  a  matter  of 
construction.  If  the  words  do 
not  dearly  express  that  the  en- 
tire instrument  is  to  take  ef- 
fect or  to  fidl  upon  a  particular 
event,  the  court  is  justified  in 
a  sentence  of  probate  on  the 
formal  proo(  so  as  to  leave 
the  detCTiiuation  of  its  condi- 
tional character  for  subsequent 
consideration.  Held^  that  the 
words  "  according  to  m^  present 
intention,*^  &c.,  in  the  mtroduc- 
toiy  part  of  the  present  wiU,  may 
have  been  designed  to  express 
the  occasion  of  making  the  in- 
strument, rather  than  a  dear 
condition  on  which  its  yalidiiy 
was  to  depend,  and  the  will  was 
accordingly  admitted  to  proofl 

24.  2iM  wills  bearing  the  MtTM  date, 
purporting  to  be  attested  by  the 
aewM  witnesses,  and  hoth  in  the 
handwriting  of  the  decedent — 
one  recogmxed  and  proved  by 
both  witnesses,  who  denied  any 
knowledge  of  Ihe  other — the  lat- 
ter was  admitted  to  probate  as 
the  loit  will  notwithstanding  the 
denial  of  the  witnesses, — ^upon 
evidence  of  handwriting,  identi- 
fication of  the  instrument  as  re- 
cognized by  the  decedent,  mtmfh 
nmda  in  the  handwriting  of  the 
deceased,  and  other  circumstan- 
tial evidence.  Peeblm  v.  Case. 
226 

26.  If  the  subscribing  witnesses 
have  lost  aD  recollection  of  the 
execution,  the  court,  if  satisfied 
from  other  evidence  that  they 
did  in  fiiet  witness  the  will,  may 
admit  it  to  probate ;  the  perform- 


ance of  the  usual  fonnalities  be- 
ing inferred  from  ih»  redtals  of 
the  tmlatuin  clause.  /(. 

26.  When  the  subscribing  witnesses 
corruptly  den^  the  execution, 
and  a  fortiort^  when  they  are 
mistaken,  the  proof  of  the  will 
may  be  supplied  from  other 
sourcea  IK 

27.  The  proof  of  a  will  abides  by 
the  same  rules  of  evidence  as 
prevail  in  aD  other  judicial  inves- 
tigations. The  question  for  tiie 
Court  is  the  Jaetum  of  the 
instrument,  and  that  may  be 
proved  in  the  very  teeth  of 
the  subscribing  witnesses.  As 
to  the  effect,  nature,  and  char- 
acter of  their  testimony,  the 
subscribing  witnesses  stuid  on 
the  same  ground  as  other  wit- 
nesses, on  ue  subject  of  contra- 
diction ;  and  if  untruth,  mistake, 
or  want  of  recollection  be  alleged, 
it  is  not  only  competent  to  prove 
it,  but,  on  its  odng  proven, 
and  the  Judge  being  satisfied 
of  the  validity  of  the  will,  de- 
cree of  probate  should  foUow. 

n. 

28.  The  sections  of  the  statute  pro- 
viding that,  where  the  witnesses 
are  dead,  insane,  out  of  the  Btate, 
or  incompetent  to  testify,  proof 
of  their  signatures  may  be  taken, 
are  only  directory,  and  do  not 
forbid  a  resort  to  that  dass  of 
testimony  in  other  cases^  when 
necessary  for  the  ascertainment 
of  truth.  Ih, 

29.  Having  attained  jurisdiction  of 
the  subject  matter,  the  Surro- 
gate, where  the  course  of  proced- 
ure is  not  prescribed  by  statute, 
must  dispose  of  it  according  to 
the  established  rules  of  evid«moe. 

Ih. 

80.  On  allegations  filed  by  the 
daughter  and  only  next  of  kin  of 
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the  deceased,  the  eridence  of 
teBtamentary  capacity,  and  of 
due  execution  not  being  satis&c- 
toiy,  and  the  will  not  haying 
been  signed  by  the  testatrix  and 
the  witnesses  at  the  end,  the  de- 
cree of  probate  was  recoJsecL 
MeOiiireY.  Kerr.  244 

31.  Where,  at  the  time  of  execu- 
tion,  the  decedent  was  in  a  state 
of  stupor,  though  perhaps  capa- 
ble of  bemg  aroused  so  as  to  per- 
form a  sensible  action,  the  proof 
to  establish  a  rational  act  should 
be  of  the  clearest  character ;  and, 
that  fiuling,  probate  should  be 
denied.  lb. 

82.  The  statute  requiring  the  will 
to  be  signed  at  the  end  by  the 
testatrix  and  the  witnesses,  de- 
mands that  they  should  all  agree 
as  to  what  the  end  of  the  will  is ; 
and  where  the  signature  of  the 
testatrix  purported  to  be  signed 
in  one  place ;  then  followed  the 
appointment  of  executors,  to 
which  the  names  of  the  witness- 
es were  signed;  and  then  came 
a  further  proyision,  to  which  the 
name  of  tne  testatrix  was  again 
put-— the  witnesses  and  the  tes- 
tatrix in  no  instance  coinciding 
as  to  where  the  end  of  the  will 
was— JG&^  that  the  will  was  not 
Talidly  executed  lb, 

88.  The  reading  of  the  will  in  the 
presence  of  the  testator  and  the 
subscribing  witnesses,  and  its 
subscription  by  all  the  parties  in 
the  presence  of  each  other,  is  or- 
dinarily sufficient  evidence  of  a 
testamentary  declaration,  and  of 
a  request  to  the  witnesses  to  at- 
test the  instrument  The  minds 
of  the  parties  meet  on  the  essen- 
tial points  through  the  medium 

.  of  the  reading,  and  acquiescence 
or  consent  to  the  attestation.  No 
particular  form  is  requisite  in 
these  respects,  except  that  the 
testator  shall  conununicate  to  the 


witnesses,  that  it  is  his  will,  and 
he  desires  them  to  attest  it  This 
can  be  done  by  reading  and  oth- 
er acts,  performed  by  a  third 
person,  provided  an  intelligent 
assent  on  the  part  of  the  testator 
be  shown.    Moore  v.  Moore,  261 

84.  The  will  of  a  testatrix  87  vears 
of  age  sustained — there  being 
proof  of  sufficient  legal  capacity, 
and  of  an  intention  in  fitvor  of 
the  beneficiary  expressed  at  the 
time  of  making  the  wiU,  as  well 
as  previously  and  subsequently 
thereto.  Where  there  is  some 
evidence  of  a  fidlure  of  mental 
power,  consequent  on  advanced 
age,  it  is  proper  to  show  that  the 
decedent  acted  with  intelligence, 
and  comprehended  the  effect  of 
what  she  was  doing  at  the  time 
of  the  factum  of  tiie  will,  and 
that  the  provisions  of  the  instru- 
ment were  in  consonance  with 
her  wishes  and  intentions  ex- 
pressed at  other  periods.        Ih, 

85.  YThere  a  will  was  duly  execut- 
ed by  the  deceased  and  left  in 
the  possession  of  his  counsel, 
and,  a  few  months  after,  the  tes- 
tator sent  for  it,  avowing  the 
purpose  of  destroying  it,  and  a 
day  or  two  subsequently  stated 
that  he  had  destroyed  it ;  J3Ud^ 
that  although  the  facts  raised  a 
presumption  that  the  will  had 
been  destroyed  by  the  deceued,  it 
was  proper  to  examine  his  pa- 
pers for  the  purpose  of  ascertain- 
ing whether  the  instrument  had 
in  fact  been  cancelled.  BuUtlejf  y. 
BedmoncL  281 

86.  A  lost  or  destroyed  will  can- 
not be  proved  in  the  Surrogate's 
C!ourt;  but  jurisdiction  in  such 
cases  belongs  to  the  Supreme 
Court  lb, 

87.  A  will  cannot  be  proved  as  a 
lost  or  destroyed  wiUj  unless  it  is 
shown  to  have  been  m  existence 
at  the  death  of  the  testator,  or  to 
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V  baye  been  firaudulently  {or  aeci- 
'  dentaUy)  destroyed  in  his  life- 
time. *  lb, 

88.  Where  a  will,  prepared  by  the 
counsel  of  the  decedent,  pursuant 
to  her  directions,  was  handed  to 
her  by  one  of  the  subscribing 
witnesses,  who  stated  that  he 
came  "  to  witness  her  signing  her 
will*'  and  the  testatrix,  having 
read  it,  declared  it  to  be  her  will, 
signed  it,  and  botii  witnesses 
subsc^bed  their  names  in  her 
presence, — Beld,  that  there  was 
sufficient  evidence  of  a  request  to 
the  witnesses  to  attest  the  instru- 
ment Hutehmfftv.  Cochran. 
295 

39.  A  request  to  mgn  as  witnesses 
may  be  communicated  by  signs, 
or  may  be  implied  from  the 
acts  of  the  partie&  When  all 
the  circumstances  show  the 
design  of  the  testator  to  exe- 
cute his  will,  his  knowledge 
of  the  character  of  the  instru- 
ment, and  the  purpose  for  which 
the  witnesses  attend,  his  signing 
the  instrument,  and  acknowledg- 
ing it  to  be  his  win,  his  observ- 
ing the  witnesses  sign,  and  then 
ti£ing  the  executed  paper  into 
his  own  possession  without  ob- 
jection or  conmient,  sufficiently 
establish  and  imply  a  request  to 
the  attesting  witnesses  to  join 
in  the  necessary  formalitie&  A 
will,  contested  for  alleged  want 
of  capacity,  and  for  undue 
influence,  admitted  to  probate. 

n. 

40.  Where  the  will  contained  the 
following  clause,  "  Upon  the 
death  of  either  of  my  sons  John 
or  George,  without  lawful  issue, 
the  one-fourth  part  of  the  devises 
and  beauests  made  to  him  in  this 
my  wid  shall  go  to  his  wifo,  if 
she  shall  then  be  living,  and  the 
other  three-fourths  of  the  same 
shall  be  divided,  share  and  share 
alikei  among  my  surviving  chil- 


dren and  the  legal  heirs  of  those 
who  may  be  deceased;"  and  the 
testator's  son  John  died  without 
issue,  before  the  testator,  leaving 
his  wife,  "  then  living ;"  and  she 
survived  the  testator, — ffeldy  that 
John's  widow  was  entitled  to  one- 
fourth  of  all  the  devises  and  be- 
quests made  to  John.  The  con- 
dition that  the  widow  of  John 
shall  "  then  be  living,"  refers  to 
the  time  of  John's  death,  and 
not  to  the  time  of  distribution. 
Goodall  V.  McLean,  806 

41.  A  clause  of  substitution  is  gen- 
erally referable  to  the  death  of 
the  testator.  Where  the  devise 
or  bequest  is  to  the  donee  by 
name,  with  a  g^  over  in  case 
of  death,  if  the  event  happen 
in  the  testator's  life-time  the 
ulterior  gift  takes  effect  imme- 
diately on  the  testator's  decease. 

n. 

42.  The  will  of  the  decedent  having 
been  proven  in  the  county  of 
New  York,  and  letters  testamen- 
tary issued;  on  the  final  ac- 
counting of  the  executrix,  it  ap- 
pearing that  the  testator,  at  the 
time  of  his  death,  was  domiciled 
in  the  State  of  Connecticut, — 
Held,  that  the  law  of  the  domicil 
governs  as  to  the  question  of  tes- 
tacy or  intestacy,  m  respect  to 
personal  estate;  and  the  proper 
tribunal  of  the  domicil  having 
adjudged  the  will  revoked  by  the 
subsequent  birth  of  a  child  to 
the  deceased,  it  was  incumbent 
upon  this  court  to  hold  the  will 
invalid  as  a  will  of  personalty. 
Blaonwr  v.  Bloomer.  889 

43.  The  invalidity  of  a  will  as  to 
personalty  does  not,  of  necessity, 
render  it  invalid  as  to  realty,  as 
real  estate  is  governed  by  the  2a 
locL  The  will  in  question  being 
valid  as  to  real  estate  in  New 
York,  and  containing  a  direction 
for  the  sale  of  the  real  estate,  and 
the  distribution  of  the  proceeds, 
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— zander  which  direction  the 
lands  were  sold, — Held,  that  the 
SoiTOgate  had  jurisdiction  to  or- 
der diflbihntion.  ffeld,  also,  that 
the  personalty  was  distributitble, 
as  in  case  of  intestacy,  according 
to  the  laws  of  Connecticut;  and 
that  the  disposition  of  the  pro- 
ceeds of  Ihe  realty  must  be  reg- 
ulated by  the  laws  of  New  York, 
which  giye  to  a  post-testament- 
ary child  the  same  portion  as 
would  have  descended  had  tiie 
parent  died  intestate.  Ih. 

44.  The  whole  real  and  personal 
estate  having,  by  the  terms  of 
the  will,  been  thrown  into  one 
fund,  applicable  to  the  discharge 
of  the  yarious  bequests;  and 
two  legatees  having,  in  conse- 
quence of  the  revocation  of  the 
will  as  to  the  personal  estate, 
been  left  to  the  proceeds  of  the 
real  estate  alone  for  payment, — 
Beldy  that  the  other  legatees, 
who  were  next  of  kin,  should  be 
put  to  their  election  to  take  un- 
der the  will  or  against  it        Ih, 

45.  The  power  to  make  a  wiU  re- 
lates to  the  personal  capacity  and 
the  probate;  the  right  to  dis- 
pose of  certain  property  relates 
to  the  effect  of  the  instrument 
when  proved,  and  its  construc- 
tion.    Waters  v.  GuUen.        354 

46.  An  unequal  will  made  by  a 
decedent  who  for  some  time  be- 
fore her  death  had  been  subject 
to  attacks  of  delirium  tremens, 
and  at  the  time  of  making  the 
will  was  under  delusions  likely 
to  affect  her  testamentary  provi- 
sions—rejected, lb, 

47.  The  testatrix,  at  the  time  of 
making  her  will  was  ninety  years 
of  age;  and  the  probate  was  con- 
tested on  the  ground  of  testa- 
menteiy  incompetency  and  un- 
due influence.  It  being  shown 
the  decedent  was  of  sound  mind ; 


that  the  will  was  ezBcated  with 
publicity;  that  it  was  in  hv- 
mony  with  an  iostrument  made 
six  years  before,  when  her  capa- 
city was  unquestioned;  and  like* 
wise  consistent  with  hex  inten- 
tions, often  ejqnressed  before  and 
after  it  was  executed;  that  its 
provisions  were  reasonable;  that 
when  made  it  was  carefully  read 
and  explained;  and  there  being 
no  trace  of  concealment,  influ- 
ence, or  deception, — the  wiU  was 
admitted  to  probata  Maeerkk 
y.  B^fnoldt.  S$0 

48.  Great  age  alone  does  not  con- 
stitute testamentary  disquali- 
fication ;  on  the  contrary,  it  calls 
for  protection  and  aid  to  ftirther 
its  wishes,  when  a  mind  c^iable 
of  acting  rationally,  and  a  mem- 
oxy  sufficient  in  essentiids,  are 
shown  to  have  existed  ;  and  the 
last  will  is  in  consonance  with 
definite  and  long-settled  inten- 
tions, is  not  unreasonable  in  its 
provisions,  and  has  been  execu- 
ted with  fiumess.  Ih, 

49.  A  will  contested  on  the  gronnd 
of  testamentary  incapaci^,  ad- 
mitted  to   proo£      Meekm   v.  • 
Bovrks.  885 

50.  The  testamentary  declaration 
is  essential  to  due  execution.  It 
must  be  made  at  the  time,  be 
open  and  manifest  The  testator 
must  declare  the  instrument  to 
be  his  will ;  and  it  is  not  suffi- 
cient for  the  witnesses  to  conjec- 
ture the  character  of  the  instru- 
ment    Wilson  V.  Betteriek  427 

51.  The  will  contained  a  clause 
diq)Osing  of  certain  assets  ac- 
coniing  to  tiie  terms  of  a 
sdiedule,  but  was  executed  with- 
out the  schedule  being  annexed, 
— Held  that,  whether  the  sched- 
ule was  annexed  or  not,  the  will 
was  validly  executed,  having 
been  signed  at  the  end  of  those 
testamentary  provisions  which 
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the  decedent  intended  to  inoor- 
ponte  in  it.  Thon^mn  t.  Qmm- 
V  449 

<{2.  Mere  speculative  belief  does 
not,  of  itself,  afford  a  clear  test 
of  insanity.  A  will  impeached 
on  the  ground  of  incapacity  and 
undue  influence,  admitted  to  pro- 
bate—there being  no  sufficient 
eyidence  of  delusion,  fraud,  or 
impoffltion, — ^tiie  provisions  of 
the  will  according  with  the  de- 
cedent's intentions  otherwise  ex- 
pressed,— and  the  instrument 
having  been  prepared  with  care 
and  deliberation.  lb. 


WITNESS      (SUBSCMBIHG). 

See  Will  8,  4,  6,  11, 12, 18, 14,  24, 
27,  28,  82,  88,  88,  89,  50,  51. 

1.  When  a  subscribing  witness 
made  her  mark,  opposite  her 
name  written  by  the  other  wit- 
ness, and  she  "  acknowledged  it 
to  be  her  mark  and  signature," 
Beld,  that  the  mode  of  attesta- 
tion was  a  sufficient  compliance 
with  the  statute  requiring  the 
witness  to  "«^  his  name.'* 
Meehan  v.  Eourke,  885 

2.  A  witness  who  has  written  the 


testator's  name,  at  his  request, 
must  torite  his  own  name;  but 
other  witnesses  may  dgn  their 
names,  either  by  writing  or  by 
placing  a  mark  opposite  to  the 
name  when  written  by  another. 
Jb. 

8.  Where  there  has  been  such  a 
lapse  of  time  between  the  execu- 
tion of  the  will  and  the  examina- 
tion of  the  subscribing  witnesses, 
as  to  justify  the  inference  that 
their  recollection  may  be  imper- 
fect, due  celebration  of  the  ne- 
cessary forms  may  be  presumed, 
unless  there  be  evidence  repug- 
nant to  such  a  presumption. 
There  must  be  enough  in  tiie 
remote  date  of  the  transaction 
and  in  the  circumstances,  to  lay 
the  defect  of  the  proof  upon  the 
infirmity  of  the  human  memory. 
WiUm  V.  Beitmck.  42T 

4.  Not  more  than  three  months 
intervening  between  the  execu- 
tion of  the  will  and  the  probate, 
and  the  witnesses  agreeing  sub- 
stantially in  their  statements,  and 
seeming  to  remember  the  circum- 
stances with  essential  accuracy, 
— ffeld  that  due  execution  could 
not  be  presumed,  and  there  being 
no  evidence  of  a  testamentary 
declaration,  that  the  will  was 
not  validly  executed.  lb. 
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